This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


I 

i 


•i 


TlH. 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 

IN 

&bt  «ffourt  of  Mintf* Urnrf), 

DURING 

HILARY,  EASTER,  AND  TRINITY  TERMS, 

IN 

THE  FOURTH  AND  FIFTH  GEO.  IV; 


BY 

JAMES  DOWLING,  Esq.  op  the  Middle  Temple, 

AND 

ARCHER  RYLAND,  Esq.  of  Gray's  Inn, 
BARRISTERS  AT  LAW.     . 


VOL.  IV. 


WITH  AN  INDEX, 

AND 

TABLE   OF  PRINCIPAL   MATTERS. 


LONDON: 

S.  SWEET,  3,  CHANCERY   LANE;    R.  PHENEY,  INNER  TEMPLE  LANE; 
A.   MAXWELL,  «1,  R.  STEVENS  AND  SONS,  39,  BELL  YARD  ; 

AND  R.  MILLIKEN,  GRAFTON  STREET,  DUBLIN. 
1825. 


LIBRARY  OF  THF 
LELAND  57/:.    ;,-?:  IRSIVf. 

JUL  9    1901 


London:  Printed  by  C.  Rowerth, 
Bell-yard,  Terople-btr, 


•    9 


JUDGES 

OF  THE 

COURT  OF  KING'S  BENCH, 

During  the  Period  comprised  in  this  Volume. 


Sir  Charles  Abbott,  Knt.  C.  J. 
Sir  John  Bay  ley,  Knt. 
Sir  George  SbWLite  Holroyd,  Knt. 
Sir  Joseph  Littledale,  Knt. 


Sir  John  Singleton  Copley,  Knt.  At- 
torney-General. 

Sir  Charles  Wetherell,  Knt.  Solici- 
tor-General. 


VOL.  IV. 


fel 


fob 

w 

la- 

.  kr: 

> 

4UI\. 

Kaiet.  J 


US5,^^TM^T- 


TABLE 


OF  THE 


CASES    REPORTED 


IN    THE    FOURTH    VOLUME. 


*#*  The.  Cases  printed  in  Italics,  are  from  MS.  Notes. 


A. 

A  Page 

AARON  v.  Chaundry  .  41 

Abbott,  Wilson*      .  .  693 

Acklam,  Doe  v*         .  .  S94 
Aire  and  Calder  Navigation, 

Rex  v.  .         .        .  .  253 

Aldridge,  Ex  parte      .  •  83 

Amory  v.  Mery  weather  .  86 

Anderton,  Cambridge  v.  .  £03 

Anonymous,  In  re      .  .  393 

Aspinall,  Stamp  v.     .  .716 

Attenborough  v.  Hardy  .    362 

Attersoll,  Blake  v.      .  .  549 

Austin  v.  Debnam      .  .  653 

.      B. 

Bagot,  Lord,  Williams  v.  .  315 
Bailey,  Parker  v.  .  .215 
Bainbridge,  Harrison  u.  .  363 
Banks,  Buckingham  z>.  .  83£ 
Bathwick  (Inhabitants  of) 

Rext? 335 

Bennett,  Rex  v.  .  ^^^ 

^BJPlWfrtP^HOJTtants  of) 

Rex  v.  . 
Benson  v.  Marshal     . 
Bignold,  Rex  v. 
Bishop  v.  Mackintosh 
Blake  v.  Attersoll 
Bland,  Swaine  t?. 


355 

7S£ 

70 

4£ 

549 

373 

b 


Page 

Bolton  v.  Crowther   ,  .195 
Bonsajl  (Lord  of  Manor  of) 

Rext?.   .        .        .  .825 

Bramwell  v.  Lucas    •  •    367 

Bright  v.  Rochester  (»)  .    417 

Britten,  Vanderhaden  v.  .     155 

Broom,  Shaw  t>.         .  .     730 

Brown  v.  Murray    .  .  .    830 

Buckingham  v.  Banks  .     832 

Buckmaster,  Lambert  v.  *     1£5 

Burwood  v.  Felton    .  .621 

Butt  v.  Vine      .        .  .154 


Cambridge  v.  Anderton  .  203 

Card  v.  Hope  •.         .  .164 

Carlton,  Duncan  v.    .  .  391 

Carroll,  Gainsford  v*  .  .  16 1 

Chaundry,  Aaron  v.   .  .  41 

Chester,  (Bishop  of)  Fox  t>,  93 

Clementi  x?.  Walker    ,  .  598 

Collins  v.  Goodger    .  .  44 

Const  v.  Phillips        .  •  344 

Cooke,  Rex  t>.  .     .   .  •  114 

Coombs  v.  Ingram     .  .211 

Coulson  v.  Hammond  .  160 

Coxe  v.  M'llvane  (n)  .  422 

Craswell  v.  Thompson  .  153 

Cross  v.  Lewis           .  .  334 

Crowther,  Bolton  v.  .  .  195 
2 


VI 


TABLE  OF  CASES  REPORTED. 


Culliford,  Doe  v. 
Curteis  v.  Willes  . 

D. 
Davey,  Ex  parte 

v.  Kenton 

Davies  v.  Rogers 
Dawson  v.  Godfrey,  (n) 
Debnam,  Austin  v. 
Doe  v.  Acklam 

v.  Culliford 

v.  Gell       . 

v.  Hedges 

v.  Hogg    • 

*— —  v.  Masters 
■   ■"■    p.  Selby     • 

r.  Sparkes 

tpc  Thomas 

Duncan  v.  Carlton 
Dyer  v.  Pearson 

E. 

East  London  Waterworks, 

Thresher  v.    . 
Edge  t>.  Frost    . 
Edwards  v.  Tucker 
"Emery,  Pueh  v.  ' 
Ex  parte  Aldridge 
Davey 

F. 

Farren,  Knott  v. 
Farringdon- Without  (Jus- 
tices of)  Rex  x>, 
Felton,  Burwood  v.   . 
Ford,  Guthrie  v. 
Fowey,  Rex  v. 
Fox  v.  Chester  (Bishop  of) 
Frost,  Edge  v. 

G. 

Gainsbury  (Hundred  of) 

Rex  v»  •        •        •        • 
Gainsford  v.  Carroll 
Gallington,  Thwaites  v. 


Page 

248 
224 


646 
186 
361 
422 
653 
394 
248 
387 
393 
226 
45 
608 
246 
145 
391 
648 


62 

243 

216 

30 

83 

646 


179 

735 
621 
271 
132 
93 
243 


250 
161 
365 


Page 
Gell,  Doe  v.  ...  387 
General  Rules  .        .    836 

Gilbert  v.  Tomison  .  .222 
Glenister,  Williams  v.  .  217 
Godfrey,  Dawson  v.  (n)  ,  422 
Goodger,  Collins  v.  .  .44 
Goodlad,  Lee  v.  *  •  350 
Gravesend  (Mayor  of)  Rex  v*  1 17 
Guthrie  v.  Ford  .  .  271 
Gutteridge,  Wilson  v.         .    736 


H. 

Halliday  t>.  Locke 
Hallow  (Inhabitants  of) 

Rex  v.  •        •        • 
Hammond,  Coulson  v. 
Hancock  r.  Southall 
Hardy,  Attenborough  v. 
Harris,  Kennard  v.    . 
Lewis  v» 


Harrison  v.  Bainbridge 

: — v.  Williams 

Hawes  v.  Watson  . 
Heaford  v.  M' Knight 
Hedges,  Doe  v. 
Henson,  Pearson  v* 
Herbert  v .  Keal 
Hislop,  Shaw  v. 
Hogg,  Doq  v. 
Honeybourne,  Love  v 
Hope,  Card  v. 
Howard,  Skaife  u. 
Hulke  v.  Pickering 
Hunter  v.  Simpson 
Hutchinson,  Thorn  v, 


.  835 

.  299 

.  160 

.  202 

.  362 

.  272 

.  129 

.  S63 

.  820 

.  22 

•  81 
.  393 
.  73 
.  834 

•  241 
,  226 
.  814 
.  164 
.  37 

5 

.  713 

.  712 


Iddesleigh  (Inhabitants  of) 

Rex?.  .  .  .  332 
Ilchester  (Mayor  of)  Rex  * .  324 
Ingram,  Coombs  u.  .  .211 
In  re,  Anonymous  •  .  393 
,  Rix*         .        .        .    352 


Jackson,  Place  v. 


.    318 


TABLE  OF  CASES  REPORTED. 


Vll 


Page 
Jee  v.  Thurlow  11 

Johnson  v.  Stanton    .        .156 
Jones,  Tyler  v.  .        .    740 

K. 

Kain  t>.  Old       .  .52 

Keal,  Herbert  v.  .  .     834 

Kennard  v.  Harris  •  .    272 

Kiddy,  Rex*.  .  .     7S4 

King,  Moody  f>.            .  .     30 

v.  Williams         .  •       3 

King's  Lynn  (Justices  of) 

Rex*.            .  .  .778 

Knott  t?.  Farren  .  .179 

L. 

Lacy  v.  M'Neile        •  .  7 

Laing,  Wright  v.        .  .  783 

Lambert  v.  Buckmaster  •  125 

v.  Paine  (n)  .  422 

Lee,  Goodlad  *.♦     ■  .  .  350 

Lewis,  Cross  v.    •  •  334 

C.Walter        .  .810 

v.  Harris       .  .  129 

IJoyd,  Weaver  v.       .  .  230 

Locke,  Hallidayv.     •  .  835 

Lonergan,  Soames  v.  .  74 

Love  v.  Honeybourne  .  814 

Lucas,  Bramwell  x>.  •  367 
Lydd,  (Inhabitants  of)  Rex 

v 295 

M. 
Mackintosh,  Bishop  v.  42 

,  Ravenga  v.    .     187 

Marsh,  Rex  v.  •         .    260 

Market  Boswortb,  (Inhabi- 
tants of)  Rex  v.      .        .    306 
Marshall,  Benson  v.  .     732 

Mary,  St.  (Inhabitants  of) 

Rext>.  .         .        .309 

Masters,  Doe  v.  .  .  45 
Matham,  Smith  t>.  .  •  738 
Mead,  Rex  v.  •  •  .120 
Memoranda  1.  177.  433 

86 


Meryweather,  Amory  r. 


Page 
M'Gregor  v.  Thwaites  .  695 
Middlesex,  (County  Clerk 

of)  Rex  t.  .  .  .  273 
Middleton,  Rex  v.  .  .  824 
M'llvane,  Core  v.  (n)  •  422 
M'Knight,  Heaford  t>.  .81 
M'Neile,  Lacy  v* ;       . *  7 

Moody  v.  King  •         .      30 

Morgan  v.  Palmer  .  •  283 
Mould  v.  Roberts  .  .719 
Murray,  Brown  t>.      •        •     830 


(Inha- 


N. 

Nestor  v.  Newcome 

Newark-upon-Trent, 
bitants  of)  Rex  v.  .' 

Newcome,  Nestor  v. 

Northweald  Bassett,  (Inhabi- 
tants of)  Rex  v. 

O. 
Old,  Kainc. 
Opperman  v.  Smith   . 

P. 

Paine,  Lambert  v.  (n) 
Palmer,  Morgan  v.     . 
Park  v.  Strockley 
Parker  v.  Bailey 
Payne,  Rex  t?.   . 
Pearce,  Thomas  v.     . 
Pearson,  Dyer  v. 
v.  Henson 


Perkins,  Rex  v.  .     _ 

Peterborough,  (The  Bishop  of) 

Rex  Vm  •         • 
Phillips,  Const  v. 

v.  Wbitmore 


776 

745 
776 

276 


52 
33 


422 
283 
144 
215 

72 
317 
648 

73 
427 


Pickering,  Hulke  v. 
Piper,  Thwaites  v.     . 
Place  v.  Jackson 
Poleswortb,  (Inhabitants  of) 

Rex  t?.  ... 

Portsmouth,  (Mayor,  &c.  of) 

Rex  v 

Promotions       .         ] 
Pughv.  Emery  . 


720 
344 
347 
5 
194 
318 

258 

767 

177.  433 

.   30 


V1I1 


TABLE  OF  CASES  REPORTED. 


R.  Page 

Ravenga  v.  Mackintosh  .  187 
Rawson,  Rex  v.  .  , .  124 
Rayson,  Storer  v.  .     739 

Rentoh,  Davey  v.       .         .186 
Rex  v.  Aire  and  Calder  Navi- 
gation   .         .         .         .    253 
— * — v.  Bathwick  (Inhabitants 

of)         ...         .    335 
v:  Benniworth    (Inhabi- 
tants of )        .         .         .355 

1?.  Bignold  .  70 

v.  Bennet  .         .     832 

— r-  v.  Bonsall  (Lord  of  Ma- 
nor of)  .         .         .825 

v.Cooke    .        .         .114 

v.  Farringdon  Without 

(Justices  of)  .         .         .     735 

r.Fowey  .         .         .132 

v.Gainsbury   (Hundred 

of)         .        .   '     .         .250 
— '-  v.  Gravesend  (Mayor  of)  1 17 

v.  Hallow    (Inhabitants 

of)         .        .        .        .    299 

v.  Iddesleigh  (Inhabitants 

of).        .         .         ,         .     332 

v.  Ilchester  (Mayor  of)  324 

v.  Kiddy   .        .        .     734 

v.  King's  Lynn  (Justices 

of)        ....     778 

v.  Lydd  (Inhabitants  of)  295 

v.  Market  Bosworth  (In- 
habitants of )  .         .     306 

v.  Marsh  .         .         .    260 

i v.  Mead    ...     120 

v.  Middlesex    (County 

Clerk  of)        .         .         .     273 
v.  Middlesex  (Sheriff  of)  835 


Page 
Rex  v.  Poles  worth  (Inhabitants 

of)  .  .  .  *  258 
v.  Portsmouth  (Mayor, 

&c.  of)  .        .-        .    767 

- v.  Rawson         .        .124 

- —  v.  St,  Mary.  (Inhabitants 


of) 


v.  Turner 

v.  Yarborough  (Lord) 


-  v.  Middle  ton 


v.  Newark-upon-Trent 

(Inhabitants  of )      . 

v.  Northweald  Bassett 

(Inhabitants  of) 

•  v.  Payne   . 

r  v.  Perkins 

—  v.  Peterborough  (The 
Bishop  of)     . 


824 

743 

276 

72 
427 

720 


Rix,  in  re 
Roberts,  ftjould  v.     . 
Robinson  v.  Vale 
Rochester,  Bright  v.  (n) 
Rogers,  Davies  v. 
Routh,  Simpson  v.     . 
Rules,  General 

S. 

Schmanuel,  Scuerhop  v. 
Scuerhop  v.  Schmanuel 
Selby,  Doe  v.    . 
Shaw  v.  Broom 
v.  Hislop 
Simonds  v.  White 
Simpson  v.  Routh 

•»  Hunter  v.     . 
Skaife  v.  Howard 
Smith  v.  Matham 

,  Opperman  v.   . 

Soames  v.  Lonergan  • 
Southall,  Hancock  v.  . 
Sparkes,  Doe  v. 
Stamp,  Aspinall  f.  . 
Stanton,  Johnson  v.  . 
Storer  v.  Rayson 
Strockley,  Park  v.  . 
Swaine  t>.  Bland 

T. 

Thomas,  Doe  r.  Acklam 
•,  Doe  v. 
v.  Pearce 


309 
816 
790 
352 
719 
430 
417 
361 
181 
8S6 


180 
180 
608 
730 
241 
375 
181 
71S 
37 
738 
33 
74 
202 
246 
716 
156 
73S 
144 
373 


S94 
145 
317 
153 
712 


Thompson,  Craswell  v. 
Thorn  v.  Hutchinson 
Thresher  v.  East  London  Wa- 
terworks        .         .         .62 


TABLE  OF  CASES  REPORTED. 


IX 


Thurfow,  Jee  v. 
Tnwaites  t?.  Gallington 

,  McGregor  v. 

17.  Piper ' 

Tomisoo,  Gilbert  v.   . 
Tucker,  Edwards  v.  • 
Turner,  Rex  v.  . 
Tyler  t?-  Jones   . 

V. 

Vale,  Robinson  v. 
Vanderhaden  v.  Britten 
Vine,  Butt  u. 

W. 

Walker,  Clementi  0.  . 
Walter,  Lewis  v. 


Page 
11 
365 
695 
194 
222 
216 
816 
740 


430 
155 
154 


598 
810 


Watson,  Hawes  v. 
Weaver  v.  Lloyd 
White,  Simonds  v. 
Whitby,  Woolley  v.    . 
Whitmore,  Phillips  v. 
Willes,  Curteis  v. 
Williams  v.  Bagot  (Lord) 

v.  Glenister  . 

,  Harrison  v.  . 

,  King  v. 

Wilson  v.  Abbott 

v.  Gutteridge 


Woolley  v.  Whitby 
Wright  v.  Laing 


Page 

.  22 

.  230 

.  S75 

•  147 

.  347 

.  224 

.  315 

.  217 

.  820 
3 

.  693 

.  736 

-  147 

.  783 


Yarborough  (Lord),  Rex  r.  790 


ERRATA   ET   CORRIGENDA. 

At  page  565,  line  19,  from  top,  read  "  lien/'  instead  of  "  general  lien." 
At  page  620,  line  4,  from  top,  read  that  the  plaintiff  had  "  a  general  vdrdic  V  instead  of 
"  upon  the  special  count," 


"  Merrington  v.  Charles  Beckett,  Gent,  one,  &c." —  In 
some  of  the  copies  of  the  Third  Volume  of  these  Reports,  (p.  231,) 
this  cause  was  mis-printed  "  Merrington  v.  A'Beckett,  Gent, 
one,  &c."  a  few  of  which  got  into  circulation,  and  led  to  the  mistake 
being  copied  into  the  Supplement  to  Mr.  J.  B.  Moore's  Digested 
Index  to  the  Term  Reports. — The  Publishers  are  anxious  the  error 
should  be  corrected. 
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HILARY  TERM, 

IN  THE  FOURTH  AND  FIFTH  YEARS  OF  THE  REIGN 
OF  GEORGE  IV. 


MEMORANDA. 


DURING  the  vacation,  Sir  RtAert  Dallas,  Knight,  retired  1824. 
from  the  office  of  Lord  Chief  Justice  of  the  Common  v^v^ 
Pleas,  and  was  succeeded  by  Sir  Robert  Gifford,  Knight, 
the  King's  Attorney  General,  who  was  called  to  the  degree 
of  Serjeant  at  Law.  The  motto  on  bis  rings  was  "  Secundis 
Laboribus."  On  the  first  day  of  this  Term,  he  took  his 
seat  on  the  bench,  and  was  shortly  afterwards  raised  to  the  * 

dignity  of  a  peer  of  Great  Britain,  by  the  title  of  Baron 
Gifford,  of  St.  Leonard?*,  in  the  county  of  Devon. 

In  the  course  of  last  Michaelmas  Term,  Sir  Richard 
Richards,  Knight,  Lord  Chief  Baron  of  the  Court  of  Ex- 
chequer, died,  at  his  house  in  Great  Ormond  Street. 

William  Alexander,  Esq.  one  of  the  Masters  in  Chan- 
cery, being  appointed  Lord  Chief  Baron  of  the  Exchequer, 
vol.  iv.  -  b 
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was  called  to  the  degree  of  Serjeant  at  Law,  and  gave 
rings  with  the  motto  "  Secundis  Lsboribus."  On  the  first 
day  of  this  Term  he  took  his  seat  on  the  bench. 

Sir  John  Singleton  Copley,  Knight,  the  King's  Solicitor 
General,  was  appointed  to  the  office  of  Attorney  General. 

Charles  Weiherell,  of  the  Honourable  Society  of  the 
Inner  Temple,  Esq.,  was  appointed  to  the  office  of  Solicitor 
General. 

William  Wingfield,  Esq.  one  of  his  Majesty's  Counsel 
learned  in  the  law,  having  resigned  the  office  of  Chief  Jus- 
tice of  the  Brecon  Circuit,  succeeded  to  the  office  of  one  of 
the  Masters  in  Chancery,  vacant  by  the  death  of  Sir  John 
Simeon,  Knight. 

James  Farrer,  of  the  Honourable  Society  of  Lincoln's 
Inn,  Esq.  was  appointed  to  the  office  of  one  of  the  Masters 
in  Chancery,  vacant  by  the  promotion  of  William  Alexander, 
Esq. 

Michael  Nolan,  Esq.  one  of  his  Majesty's  Counsel 
learned  in  the  law,  was  appointed  to  die  office  of  Chief 
Justice  of  the  Brecon  Circuit,  vacant  by  the  resignation  of 
William  Wingfield,  Esq. 
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King  v.  Williams. 

Friday, 
January  33. 

XHIS  was  an  action  of  debt  on  simple  contract.     Plea,  To  debt  on 

nil  debet  per  legem,  and  issue  thereon.    A  day  having  been  «n>pi«ooi^ 

fixed  by  the  Master  for  the  defendant  to  appear  in  court  feodaot  plead- 

with   his   compurgators,   to  wage  his  law,  but   without       J  °lem  S 

mentioning  what  number  he  should  bring  for  that  purpose,  and  applied 

to  the  Court 
to  assign  the 
Langslow  now  applied  to  the  Court  to  assign  the  proper  necessary 
number.    The  books  leave  it  uncertain  what  number  of  compurgators 
compurgators  are  necessary  in  .this  unusual  mode  of  de-  j°J*foft  ^e 
fence.      Some  say  that  seven  are  necessary ;  and  others,  Court  refused 
that  six  are  sufficient ;  but  the  court,  in  the  exercise  of  its 
discretion,  will  assign  the  least  possible  number,  for  the 
purpose  of  saving  expense  to  the  parties.   In  Let  Termes  de 
la  Ley,  442,  it  is  said,  "  Mes  quant  un  gagera  son  ley,  il 
amesnera  ovesque  lui  6,  8,  or  12  de  ses  vicines  come  le 
court  lui  assignera  de  jurer  ovesque  lui."     That  book  is 
attributed,  by  Lord  Coke,  to  Rastall,  and  is  spoken  of  by 
him,  as  one  of  high  authority,  in  the  preface  to  his   10th. 
Report.    [Bayley,  J.    I  believe  Btackstone  lays  it  down 
that  eleven  are  necessary.]    He  certainly  does  (a),  and  cites 
Co.  Litt.  295*  and  the  Year  Book,  S3  H.  6.  8.  for  what  is 
there  laid  down  ;  but  those  authorities  do  not  bear  him  out. 
In  Fleta,  b.  2.  c.  63.  the  rule  seems  to  be,  that  the  number 
of  the  compurgators  shall  be  double  the  number  of  the 
secta  produced  by  the  plaintiff;  and  in  the  Year  Book,  33 
H.  6.  8.  it  is  said,  that  the  defendant  "  jurabit  duodecimo 
manu."     According  to  the  former  doctrine,  the  number 
must  be  fluctuating  and  uncertain,  and  the  fair  construction 
of  the  latter  expression  would  be  six,  and  not  twelve.    In  2 
Vtniris,  171.  it  is  declared,  that  fewer  than  eleven  are  suffi- 
cient ;  and  in  Style's  Practical  Register,  572,  it  is  said,  that 

(«)  3  Comm.  3*3. 
b2 
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1824.       "  he  that  is  to  wage  the  law  must  do  it  duodenft  manu,  viz.  he 
^"s^/      roust  bring  six  compurgators  with  him ;  the  defendant  then 
v.  swears  de  fidelitate,  the  compurgators,  de  credulitate."    It 

Wiluavs.  jg  ^^  ^j  tjjjg  m0(je  0f  defence  i8  not  very  frequently  re- 
sorted to,  but  still  the  Court  will  recognize  it  as  lawful ;  for 
in  Barry  v.  Robinson  (a),  when  the  counsel,  in  arguing  that 
case,  said,  that  the  wager  of  law  had  long  since  fallen  into 
disuse,  and  that  if  a  man  were  now  to  tender  his  wager  of 
law,  the  Court  would  refuse  to  allow  it,  and  would  put  him 
to  plead  to  the  action,  the  reporter  says,  "  this  was  de- 
nied by  the  Court." 

Abbott,  C.  J.— We  think  this  is  a  case  in  which  the 
Court  ought  not  to  interfere  in  any  way.  The  defendant 
must  produce  the  number  of  compurgators  which  the  law 
requires,  but  that  he  must  find  out,  as  he  may  be  advised. 
We  shall  make  no  order  upon  the  subject.  He  must  bring 
the  proper  number. 

B ayley,  J. — We  do  not  relieve  you  from  bringing  thejfull 
number  which  the  law  requires  ;  but  what  that  number  is, 
you  ihust  find  out.  We  are  not  to  say  what  die  proper 
number  is.  If  the  plaintiff  is  not  satisfied  with  the  number 
brought,  he  may  object,  and  then  the  matter  may  be  further 
considered. 

Langsbw  submitted  thAt  six  would  be  sufficient. 

Abbott,  C.  J. — To  give  any  opinion,  would  be  doing 
something ;  we  propose  to  do  nothing ;  we  leave  you  to  find 
Nyour  own  way. 

Nothing  was  taken  by  the  motion.  The  defendant  pre- 
pared to  bring  eleven  compurgators ;  but  the  action  was 
afterwards  abandoned. 

.  («)  1  N.  R.  29T. 
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Hulks  v.  Pickering.  Monday, 

January  86. 
%/mBRAHAM  having  obtained  a  rule  nisi  for  entering  The  affidavit 
up  judgment  on  a  warrant  of  attorney  more  than  twenty  JJVuJeoLii  for 

years  old,  entering  up 

judgment  on  a 
warrant  of  at- 

F.  Pollock  now  shewed  for  cause,  that  the  affidavit  on  torncy  more 

.  thau  twenty 

which  the  rule  nisi  was  obtained  did  not  state  any  circum-  yeart old,  must 

stances  from  which  the  court  could  infer  that  the  money  J^^^rine 

remained  due.    The   general  rule  of  law,  that  after  an  debt  still  re- 


interval  of  twenty  years,  payment  must  be  presumed,  ex-  g^ 
tends  to  warrants  of  attorney  as  well  as  to  other  securities, 
and  therefore,  in  the  absence  of  any  facts  to  rebut  the  pre- 
sumption of  payment  in  the  present  case,  the  Court  will  dis- 
charge this  rule. 

Abraham  contri,  insisted  that  the  onus  lay  on  the 
other  side  to  shew  in  answer  to  the  application  that  the 
money  had  been  paid.  No  precedent  could  be  found  in 
any  of  the  books  of  practice,  of  an  affidavit  setting  out  cir- 
cumstances to  shew  that  a  warrant  of  attorney  remained  un- 
satisfied. If  it  had  been  satisfied,  it  was  in  the  power  of 
the  opposite  party  to  prove  that  fact. 

Abbott,  C.  J. — The  reason  for  granting  a  rule  nisi  to 
enter  up  judgment  on  a  warrant  of  attorney  more  than 
twenty  years  old,  is,  that  the  party  may  have  an  opportunity 
of  shewing  cause  for  any  irregularity  in  the  proceedings,  and 
that  he  may  not  be  taken  by  surprise  by  an  immediate  exe- 
cution after  the  lapse  of  so  great  a  length  of  time.  It  is  a  rule 
of  practice,  founded  in  convenience,  that  if  a  party  delays  to 
enter  up  his  judgment  so  long,  it  must  be  presumed  that 
the  debt  is  satisfied,  unless  the  plaintiff  lays  before  the 
court  something  to  shew  the  contrary.  In  a  case  of  this  na- 
ture, I  think  there  ought  to  be  some  reason  assigned  for  the 
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1834.       delay,  and  that  it  should  distinctly  appear  that  the  debt  re- 
*******      mains  unsatisfied:   the  plaintiff  should,  at  least,  do  some- 
v.  thing  to  repel  the  presumption  of  payment.    This  is  a 

picKE&itto.  demand  of  more  than  twenty  years  standing,  and  I  cannot 
say  that  the  same  doctrine  of  presumption  applicable  to 
other  securities  ought  not  to  prevail  in  this  instance.  The 
affidavit  is  in  the  Common  form.  It  does  not  import  that 
the  money  is  now  due,  and  therefore,  after  so  long  an  in- 
terval, the  common  form  of  affidavit  is  insufficient* 

Holboyd,  (a)  J. — The  object  of  granting  a  rule  nisi 
would  be  defeated  if  the  affidavit  in  this  case  were  deemed 
sufficient  Where  a  warrant  of  attorney  is  more  than  twenty 
years  old,  that  shews  something  extraordinary  and  out  of 
the  usual  course,  and  therefore  it  i&  necessary  that  the 
plaintiff  should  depart  from  the  common  form,  and  explain 
the  reason  of  his  delay.  It  lies  upon  the  plaintiff  to  shew 
affirmatively  that  the  debt  is  still  due,  in  order  to  rebut  the 
legal  presumption  of.  payment* 

BfisT,  J.  concurred. 

The  CouitT,  however,  gave  the  plaintiff  leave  to  amend 
his  affidavit,  with  directions  that  it  be  shewn  to  the  other 
side,  and  a  proper  affidavit  being  afterwards  made,  the 

Rule  was  made  absolute. 

* 

(a)  BayUy,  J.  was  absent. 
(*)  Sec  Tidd,  578.    2  Archbold,  16.    Tidd's  Forms,  153. 
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Lacy  and  Wilton  v.  M'Nbilb,  Dickson, 
Montgomery,  and  Pizey. 

Monday, 
January  26. 

ASSUMPSIT  for  money  had  and  received.     Plea,  non  as-  a.  is  indebted 

snmpsit,  and  issue  thereon.  At  the  trial  before  Abbott,  C.  J.  ^r^da  §Sd 

at  the  London  adjourned  sittings  after  last  Term,  the  facts  and  upon 

were  these : — The  plaintiffs  were  merchants  in  London,  car-  fr(|m  nU  HaS- 

ryrog  on  business  under  the  firm  of  Lacy  and  Willon.  The  l"y>  assigns  to 

defendants  and  one  Price,  were  also  merchants,  carrying  on  which  is  due 

business  in  London,  under  the  firm  of  J.  M'Neile  and  Co   *°  hi™  r™* 

^  .  C.  and  Co.; 

at  Buenos  Ayres  under  the  firm  of  M'Neile,  Dickson,  and  notice  of  the 

Co.,  and  at  Chili  under  the  firm  of  M'NeiU,  Price,  and  ff^St!}^ 
Co.     Price  and  the  present  defendants  continued  partner*  ner  in  the 
in  aM  the  three  firms,  up  to  the  30th  June,  182),  when  ^j  ^0  w£0 
me  partnership  was  dissolved,  as  to  the  defendant  M'Neite  typoro/,  pro- 
only.    The  defendant  Pizey  alwaysr  resided  in  London  and  Dame  0f  the 
conducted  the  partnership  business  there.  In  the  year  1817,  Jf  £*£*  ^J 
the  plaintiffs  supplied  a  Mr.  Goodfellow  with  goods,  for  the  Co.  out  of  the 
amount  of  which,  he  accepted  two  bills,  drawn  by  them  upon  J^)£*!Li£|<i 
him,  to  their  own  order,  dated  10th  October,  1817,  one  at  in  an  action  by 
nine  and  the  other  at  twelve  months'  date,  upon  each  of  which  against  c/and 

the  following  memorandum  was  indorsed.    "Note.    The  p°; for j«noney 

.  had  and  re- 

payment of  this  bill  is  secured  to  J.  G.  Lacy  and  D.  Wilton  ceived,  first, 

by  an  assignment  from  J.  Goodfellow  of  a  debt  due  to  him  J^^1^ 

from  Messrs.  J.  M'Neite  and  Co.,  dated  30th  March,  1820."  within  the  sta- 

These  bills  being  dishonoured,  an  action  was  commenced  JJ^  ^^3    ' 

by  the  plaintiffs  against  Goodfellow  in  Hilary  Terra,  1819,  that  a  promise 

in  which  he  was  arrested  and  put  in  bail.    In  March,  1820,  was  sufficient 

Goodfellow  executed  a  deed  of  assignment  to  the  plaintiffs,  l?bin?  al,,tJl" 

of  all  the  money  due  to  him  from  the  defendants,  and  a  war-  some  of  the 

not  of  attorney,  upon  which  judgment  was  afterwards  en-  ZgZjg* 

teffed  up,  and  the  action  against  him  was  discontinued,  and  nad  beendis- 

mVbail  discharged.     On  the  12th  April,  1820,  a  written  tfeproraise* 

notice  of  the  assignment  was  sent  to  the  defendant  Pizey,  wttS  S"eo* 

in  London,  and  shortly  afterwards  he  saw  the  plaintiff's  at- 
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1834.  toraey,  when  he  made  no  objection  to  it,  but  said,  "  That 
another  person  had  given  prior  notice  of  500/.  which  he 
must  pay  first,  but-  they  would  pay  the  plaintiffs  after  the 
500/.  as  soon  as  they  received  the  money."  In  December, 
1891,  another  interview  took  place  between  the  same  par- 
ties, when  the  defendant  Pizey  said,  "the  people  of  ClUli 
did  not  regard  the  laws  of  England,  and  that  if  their  house 
there  had  not  paid  the  money  to  Goodfeltow,  he  would  pay. 
it  to  the  plaintiffs ;  that  their  house  had  made  a  shipment 
.and  if  it  had  turned  out  well,  he  thought  there  would  have 
been  enough  to  pay  1 100/.  to  his  house,  and  500/.  over,  to 
divide  between  the  plaintiffs  and  the  other ;  the  rest  was 
paid  to  Goodfeltow :  a  notice  to  Chili  would  have  made  no 
difference/'  Eventually  the  money  was  not  paid,  and  the 
present  action  was  brought.  For  the  defendants  two  objec- 
tions were  taken,  first,  that  the  promise  being  to  pay  the 
debt  of  another  ought  to  have  been  in  writing,  to  take  the 
case  out  of  the  statute  of  frauds ;  and  second,  that  this  not 
being  a  transaction  in  the  ordinary  course  of  business,  the 
promise  of  one  partner  would  not  bind  the  other  partners, 
and,  therefore,  the  action  should  have  been  brought  against 
the  defendant  Pizey  alone.  The  learned  Judge,  however, 
overruled  both  objections,  and  the  plaintiffs  had  a  verdict, 
with  liberty  to.  the  defendants  to  move  to  enter  a  nonsuit. 

Copley,  A.  G.,  now  moved  accordingly,  and  renewed  both 
objections/  First,  the  promise  by  the  defendants  to  pay 
the  plaintiffs  being  by  parol,  and  being  to  pay  the  debt  of 
a  third  person,  is  within  the  statute  of  frauds,  and  cannot 
therefore  sustain  the  present  action.  Goodfelloufs  debt  to 
the  plaintiffs  was  never  extinguished,  the  defendant's  pro- 
mise consequently  was  merely  collateral,  and  ought  to  have 
been  in  writingv  [Bay ley,  J.  Can  this  case  be  distinguished 
from  Israel  v.  Douglas? (a)  There  the  defendants  were  in- 
debted to  Dehalle,  and  he  was  indebted  to  the  plaintiff,  to 

(n)  1H.  B1.S39. 


Lacy 
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whom  lie  gave  an  order  upon  the  defendants  to  pay  what  18£4. 
they,  owed  to  him,  Dehaile.  The  defendants  accepted  that 
order,  bet  afterwards  refused  to  pay  the  money,  and  the  " 
plaintiff  brought  an  action  against  them  and  recovered ;  and  MIIxils. 
upon  a*  motion  for  a  new  trial,  Lord  Loughborough  said, 
"  This  debt  (which  was  due  from  the  defendants  to  Del- 
vaiie)  is,  with  the  consent  of  the  parties,  assigned  to  the 
plaintiff.  The  defendant  has  due  notice  of  it,  and  assents ; 
by  which  assent,  he  becomes,  with  bis  partner,  liable  to  die 
plaintiff."  1  confess  that  case  appears  to  me  to  govern  the 
present  upon  both  the  objections  raised.  I  remember  a  case 
before  Lord  Kenyon,  in  which  a  similar  ruling  took  place* 
Abbott,  C.  J.  Do  not  Pizey's  words  amount  to  an  absolute 
personal  promise  on  the  part  of  himself  and  his  partners  to 
pay  the  plaintiffs  out  of  their  own  funds  i  It  appears  to  me 
that  they  do,]  The  plaintiffs  never  released  GoodfeUow 
from  his  debt  to  them ;  his  debt  to  them  was  an  existing 
debt;  and  therefore,  whatever  promise  the  defendants  made 
was  wholly  collateral,  and  is  within  the  statute.  [Jbbdtt, 
C.  J.  The  defendant's  debt  to  GoodfeUow  was  assigned  to 
the  plaintiffs,  and  GoodfeUow  discharged  from  all  liability  to 
them ;  then  surely  the  old  debt  by  him  was  extinguished, 
and  a  new  one  by  the  defendants  created.]  Then,  secondly, 
though  generally  speaking,  one  partner  may  by  his  own  un- 
dertaking or  promise  bind  another,  still  he  can  do  so  only  in 
ordinary  partnership  transactions.  This  action,  therefore, 
cannot  be  maintained  against  the  defendant  M'Neik,  because 
when  once  the  partnership  was  dissolved  as  to  him,  Pizey's 
admission  of  the  receipt  of  funds,  and  his  promise  to  pay 
them  over  to  the  plaintiffs,  cannot  be  evidence  against  him, 
nor  indeed,  from  the  peculiar  nature  of  the  transaction, 
sgainst  any  of  the  other  partners.  Petherick  v.  Turner  (a) 
is  a  direct  authority  for  this  position.  [Abbott,  C.  J.  Can 
it  be  said  that  there  was  a  dissolution  of  partnership  here, 
in  the  proper  sense  of  the  word  ?    Bay  ley,  J.  Petherick  v. 

(a)  Cited  in  Wood  v.  Braddick,  X  Taunt.  104. 
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Turner  certainly  supports  die  present  argument,  but  Wood 
y»  Braddkk,  in  which  it  is  cited,  is  directly  the  other  way; 
fee  it  wa*  there  held  that  "  an  admission  made  by  one  of 
two  partners,  after  the  dissolution  of  the  partnership,  con* 
ceroiag  joint  contracts  that  took  place  during  the  partner* 
ship,  is  competent  evidence  to  charge  the  other  partner/9 
Lord  ManffieUFs  reasoning  upon  the  subject  in  that  case  is 
perfectly  conclusive.]  Still,  if  the  evidence  was  admissible, 
the  promise  itself  was  not  sufficient  to  bind  the  other  part* 
ners,.  being  made  without  their  knowledge  or  consent,  and 
in  a  transaction  quite  foreign  to  the  ordinary  course  and 
purposes  of  their  trade. 

.  Per  Curiam. — The  cases  cited,  shew  that  the  under* 

taking  in  this  case  is  not  within  the  statute  of  frauds,  and 

that  the  admission  of  Pizty  was  competent  evidence  Co 

charge  the  other  defendants.    It  is  equally  clear  that  the 

promise  to  pay,  being  made  by  one  partner  for  and  in  the 

pame  of  the  rest,  coupled  with  the  declaration  "  that  a  notice 

to  Chili  (that  is,  to  the  other  partners)  would  have  made  no 

difference,"  is  a  perfectly  good  promise  to  bind  the  other 

partners.    There  is,  therefore,  no  pretence  for  disturbing 

this  verdict. 

Rule  refused. 
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The  Rev.  T.  Jeb,  Clerk,  v.  Thuhlow.  ^  Tue$day, 

*  January  XT, 

DECLARATION  in  debt  on  bond,  m  the  penal  sum  of  By  indenture, 

to  which  bus- 
500/.    Plea  craved  oyer  of  and  set  out  the  bond  and  con-  band  and  wife 

dkiou,  which  recited  that  some  unhappy  differences  having  "*™  ^e  ^rst 

taken  place  between  the  defendant  and  his  wife,  they  had  and  a  trustee 

by  a  certain  indenture,  (bearing  even  date  with  the  bond,)  to  ^  tblidmr- 

which  defendant  and  his  wife  were  the  first  and  second  par-  ties  respec- 

ties  respectively,  and  the  plaintiff,  as  her  trustee  of  the  that  unhappy 

third  part,  mutually  agreed  to  live  separate  and  apart,  and  difference*  bad 

that  the  defendant  had  thereby  covenanted  to  pay  bis  wife,  the  husband 

daring  so  much  of  the  term  of  her  natural  life  as  he  should  JJJJ*  jJ^JJJj 

fare,  an  annuity  of  80/.  payable  quarterly,  subject,  however,  mutually 

la  the  deduction  of  any  sums  which  the  defendant  should  tLame^the* 

pay  in  dfocharge  of  debta  subsequently  contracted  by  her.  husband  cove- 

The  indenture  was  then  set  out  at  length,  from  which  it  ap-  aTannukyo? 

peered,  that  the  defendant  and  his  wife  had  mutually  deter-  ^c^JQt^° 

sained  to  live  separate  from  each  other,  and  had  agreed  that  wife's  life  as 

al  their  children  should  from  thenceforth  remain  under  the  J^t  ^fiji  M. 

entire  management  of  the  defendant;  and  that  he  had  pro*  tisfaction  of 

posed  to  allow  her  an  annuity  of  80/.  during  so  much  of  her  ^  nSaime^ 

life  as  he  should  live;  and  it  was  witnessed,  that  in  const-  nance, and  of 

all  alimony 
deration  of  the  premises,  defendant  covenanted  that  his  wife  whatsoever, 

should  live  apart  from  him,  and  that  he  would  not  at  any  •nd1tJiat  "* 

r  .  would  not  at 

time  thereafter  sue  her,  in  the  Ecclesiastical  or  any  other  anytime  there* 

Court,  for  the  restitution  of  conjugal  rights;  that  he  would  fo^therestftu- 

pay  her  the  said  annuity  quarterly;  and  that  the  wife  had  tion  of  conju- 

theteby  agreed  to  accept  the  same  annuity  in  full  satisfac-  thetrustee 

tion  of  her  support  and  maintenance,  and  of  all  alimony  covenanted 

.     .       .  i         «         .  that  the  wife 

whatsoever  during  her  coverture,  and  to  allow  the  defendant  should  release 

to  have  the  entire  control  of  all  their  children.    Provided  ^h^^8 

sonal  estate 
from  all  claims  for  jointure,  dower,  or  thirds,  and  that  he  would  indemnify  the  hus- 
band for  debts  incurred  by  the  wife  after  separation :<— Held  that  such  indenture  was 
raJid  in  law,  and  that  a  plea  by  the  husband,  u  that  the  wife  had  instituted  a  suit  in 
the  Ecclesiastical  Court  for  restitution  of  conjugal  rights,  in  which  cause  he  had  put  in  an 
allegation  and  eertaineihibita,  charging  her  with  adultery,  and  that  a  decree  ot  divorce 
from  bed  and  board  was  thereupon  pronounced  by  that  court,"  was  no  answer,  to  an 
action  by  the  trustee  for  arrears  of  the  annuity. 
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1824.       always,  and  it  was  expressly  agreed,  that  in  case  the  defen- 
v^v*^'      dant  should  at  any  time  afterwards  pay  any  debts  contracted 
Va  by  his  wife  during  the  coverture,  it  should  be  lawful  for  him 

Thujuow.  *  to  de(|uct  the  same  out  of  the  said  annuity ;  and  in  consider- 
ation of  the  premises  the  plaintiff  covenanted  on  behalf  of 
the  wife,  that  she  should  release  the  defendant  from,  any 
claim  which  she  might  have  upon  his  real  or  personal  es- 
tate, for  jointure,  dower,  or  thirds ;  and  plaintiff  further 
covenanted  to  indemnify  the  defendant  from  all  debts  which 
should  be  thenceforth  contracted  by  his  wife.  Averment 
that  from  the  time  of  making  the  bond  and  indenture  men- 
tioned respectively,  until  6th  October,  1822,  defendant  had 
paid  the  said  annuity,  but  before  the  quarterly  payment 
which  became  due  on  the  6th  January,  1823,  the  said 
Maria  Thurlaw,  to  wit,  on  &c.  at  &c.  instituted  in  the  Con- 
sistory Court  of  the  Lord  Bishop  of  London,  a  cause  against 
defendant  for  the  restitution  of  conjugal  rights,  in  which 
cause  defendant  caused  to  be  given  in  and  admitted  in  the 
said  Consistory  Court,  a  certain  allegation,  and  certain  ex- 
hibits on  his  behalf,  charging  his  wife  with  certain  acts  of 
adultery  alleged  to  have  been  by  her  committed  with  one 
J.  E.  F.;  and  such  proceedings  were  thereupon  had  in  the 
said  Consistory  Court,  that  afterwards,  to  wit,  on  &c. 
at  &c.  by  a  certain  decree  of  the  said  Court  then  and  there 
made  in  the  said  cause,  the  defendant  and  his  wife  were  di- 
vorced from  bed  and  board,  and  mutual  cohabitation,  by 
reason  of  the  said  acts  of  adultery  by  her  committed.  De- 
fendant then  averred  performance  of  the  covenants  entered 
into  by  him,  and  concluded  with  a  verification.  Demurrer 
and  joinder  in  demurrer.  Suggestion  of  breach,  the  non-pay- 
ment of  the  quarter's  annuity  due  6th  January,  1823. 

Chitty,  in  support  of  die  demurrer.  The  defendant's 
plea  is  no  answer  to  this  action.  The  substantial  question 
raised  on  this  record,  is  whether  the  indenture  set  out  is 
good  in  law,  and  upon  considering  the  terms  of  the  instru- 
ment itself,  there  seems  no  doubt  of  its  validity.    The  an- 
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nuity  thereby  granted,  is  in  the  nature  of  a  jointure,  and  is  1824. 
payable  absolutely,  whether  the  parties  continue  to  live  se-  ^-*%v 
parate  or  not.    It  may  be  urged  that  the  claim  arising  out  «. 

of  it  is  analogous  to  a  demand  of  dower,  and  consequently  Thum-°w- 
that  the  wife  having  sued  for  a  restitution  of  conjugal  rights, 
the  decree  of  the  Ecclesiastical  Court  against  her  for  adul- 
tery has  annulled  her  title  to  the  annuity,  as  it  would  her 
right  to  dower.  But,  in  the  first  place,  dower  is  forfeited 
for  adultery,  by  the  express  language  of  an  act  of  parlia- 
ment, Stat.  fVestm.  2.  c.  34.,  and  in  the  second,  such  a 
decree  is  no  bar  to  a  suit  at  common  law.  The  rules  of 
evidence  in  the  two  courts  are  widely  different,  for.  in  a 
court  of  common  law,  a  plea  of  adultery  would  be  no  an- 
swer to  an  action  upon  a  deed  like  the  present,  nor  to  an  ac- 
tion for  jointure,  Sidney  v.  Sidney  (a).  That  was  an  action 
brought  by  the  wife  in  her  own  person,  but  that  makes  no 
difference ;  the  principle  is  the  same,  and  is  equally  appli- 
cable to  the  present  case ;  Field  v.  Serres  (6).  «  The  more 
serious  objection,  however,  and  that  upon  which  the  defen- 
dant will  probably  rely,  is,  that  the  deed  itself  is  void  inlaw, 
according  to  the  case  of  Tit  ley  v.  Durand  (c).  That  case 
is,  however,  distinguishable  from  this,  and  besides  being  the 
only  one  which  in  any  degree  supports  the  objection,  is  op- 
posed by  a  current  of  authorities  in  which  the  doctrine  .has 
been  upheld,  that  deeds  of  this  nature  are  good  in  law,  and 
will  support  an  action.  Indeed,  the  only  argument  which 
can  be  adduced  on  the  other,  side  against  deeds  of  thi&de* 
scription  is,  that  they  are  opposed  to  public  policy,  and 
therefore  ought  not  to  be  upheld.  But  that  argument  will 
not  now  be  allowed  to  prevail  against  a  series  of  solemn  de- 
cisions, both  at  law  and  equity.  In  Rodney  v.  Chambers, 
(d)  this  Court  decided  that  the  husband's  covenant  with  his 
wife's  trustees  to  pay  her  an  annuity  as  separate  maintenance 
in  the  event  of  a  separation  in  future  taking  place  between 

(a)  3  P.  Wins.  269.    1  Atk.  276.    S.  C.  on  Appeal. 
(6)  1  New  Rep.  121.  (c)  7  Price,  577.  (d)  2  East,  283. 
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1924;       them,  with  the  approbation  of  -die  trustees,  was  a  legal  art 
*lJ^n-'      valid  covenant;  and  the  judges  wens  unanimously  of  opinion 
»  that  the  trustees  were  entitled  to  recover  in  an  action  against 

TnswMnr.  fa  husband,  the  arrears  which  had  accrued  on  the  annuity 
after  separation.  So  in  Chambers  v.  Caulfield,  (a)  where 
the  husband  covenanted  "  that  in  case  of  future  differences, 
and  bis  wife  should  at  any  time  hereafter  find  it  necessary 
to  live  separate  and  apart  from  him,  he  would  permit  her  to 
leave  him,  provided  the  separation  took  place  with  the  ap- 
probation of  the  trustees/'  the  deed  was  considered  by 
Lord  JZUmborough,  C.  J.  as  legal  and  binding;  and  Law- 
re  noe,  J,  referring  to  die  case  of  Rodney  v.  Chambers,(b) 
observed  that  "in  that  case,  there  was  an  averment  that  the 
separation  was  with  the  consent  of  the  trustees.  He  thought 
that  there  was  nothing  illegal  in  the  parties  agreeing  to  refer 
the  question,  what  was  a  good  cause  of  separation,  to  a 
domestic  forum,  instead  of  applying  to  the  Ecclesiastical 
Court  lor  a  divorce  and  alimony.  The  Court,  therefore, 
only  decided  in  that  case,  that  a  coveuant  for  separation  and 
separate  maintenance  with  the  consent  of  the  trustees  was 
good;  not  that  a  covenant  was  good  generally  that  a  wife 
might  separate  herself  from  her  husband  whenever  she 
pleased,  for  that  would  be  to  make  the  husband  tenant  at 
wall  to  die  wife  of  his  marital  rights."  hi  St.  John  v.  St. 
J*hn,(c)  Lord  -  Eidon  enlarges  upon' the  perplexity  of 
this  branch  of  the  law,  and  intimates  his  opinion  that 
these  decisions  are  opposed  to  public  policy ;  but  he  never* 
thdess  confirms  diem,  for  he  concludes  with  these  empha- 
tic words :  "  If  this  were  res  Integra,  untouched  by  dictum  or 
decision,  I  would  not  have  permitted  such  a  covenant  to  be 
the  foundation  of  an  action  or  a  suit  in  this  Court.  But  if 
dicta  have  followed  dicta,  or  decision  has  followed  decision, 
to  the  eatent  of  setding  the  law,  I  cannot,  upon  any  doubt 
of  mine,  as  to  what  ought  originally  to  have  been  the  de- 
cision, shake  what  is  the  settled  law  upon  the  subject." 

(a)  6  East,  244.         (6)  2  East,  283.        (c)  1 1  Ves.  jun.  529. 
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Id  Worrell  v>  Jaeob,  (a)  Sir  William  Gramt  pro*       1M4. 
upon  precisely  similar  grounds.  He  Bays,  "  It  should 
that  the  Court  would  not  acknowledge  the  validity  of 
any  stipulation  that  is  merely  accessary  to  an  agreement  for     Tasatsw. 
separation.    The  object  of  the  covenant  between  the  hus- 
band and  the  trustee  is  to  give  efficacy  to  the  agreement  be* 
tweeu  the  husband  and  the  wife,  and  it  does  seem  rather 
strange,  that  die  auxiliary  agreement  should  be  enforced, 
while  the  principal  agreement  is  held  to  be  contrary  to  the 
spirit  and  policy  of  die  law.    It  has,  however,  been  held 
that  engagements  entered  into  between  the  husband  and  a 
third    party  shall  be  valid  and  binding,  although    they 
originate  out  of  and  relate  to  that  unauthorized  state  of  se- 
paration in  which  the  husband  and  wife  have  endeavoured 
to  place  themselves.    I  am,  therefore,  only  to  repeat  what 
Lord  Eldon  has  said  in  the  case  of  St.  John  t.  St.  Joknf 
(6)  8cc.  quoting  the  very  passage  already  cited  from  thatcase. 
The  same  doctrine  is  recognized,  and  its  operation  carried 
still  farther,  in  the  case  of  Stuart  v.  Kirkwall,  (c)  where  it 
was  held  that  when  it  appears,  or  can  be  inferred,  that  the 
wife  intends  to  charge  her  separate  maintenance  with  a  debt 
incurred  for  necessaries,  the  creditor  is  entitled  to  receive  his 
debt  out  of  the  fund  provided  for  her  separate  maintenance. 
Against  this  current  of  authorities  the  only  case  to  the  con- 
trary is  Titley  v.  Durand,(d)  which,  however,  has  these 
two  distinguishing  circumstances ;  first,  that  the  covenant 
for  separation  was  prospective ;  and  second,  that  it  was  in- 
dependent of  die  consent  or  approbation  of  trustees.     In 
the  present  case  the  trustee  of  the  wife  is  a  party  to  the 
deed,  and  the  covenant  is  retrospective,  because  it  is  quite 
clear  that  the  adultery  was  known  to  the  husband  before 
die  deed  was  prepared.    The  parties  are  living  separate ; 
the  wife  sues  for  a  restitution  of  conjugal  rights ;  the  hus- 
band resists  that  suit,  and  therefore  he  cannot  allege  that  the 
deed  is  injurious  to  him,  or  an  infringement  of  any  of  his 

(a)  3  Meriv.  256.  (6)  11  Ves.  jun.  529. 

^c)  S  Mad.  387.  (rf)  7  Price,  577. 
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1824.       marital  rights.     Upon  these  grounds -it  is  clear  that  this 

Wv"*/      action  is  maintainable,  and  that  the  plaintiff  is  entitled  to 

Va         judgment. 
Tavmuow. 

Patteson  contriL  This  plea  is  an  answer  to  the  action. 
It  appears  upon  the  face  of  the  deed  that  the  husband  is 
restrained  from  suing  for  restitution  of  conjugal  rights,  and 
surely  that  must  have  been  intended  to  be  a  mutual  re- 
straint. .  There  is  indeed  no  covenant  by  the  trustee,  that 
the  wife  shall  not  sue  for  restitution,  but  there  is  a  covenant 
by  the  wife  to  receive  80/.-a  year  as  a  separate  maintenance, 
and  to  suffer  the  children  to  be  in  the  entire  control  and 
management  of  the  husband ;  which  in  substance  amounts 
to  a  covenant  not  to  sue  for  restitution.  But  how  does 
she. act?  Her  first  step  is  to  violate  the  deed  by  suing  for 
restitution,  and  her  second  is  to  put  the  deed  in  force  by 
suing  for  the  arrear  of  the  annuity ;  for  she  is  in  fact  the 
plaintiff  in  this  action.  Then  if  she  has,  by  adultery,  com- 
mitted since  the  separation,  forfeited  her  right  to  return  to 
*  her  husband,  she  has  also  forfeited  her  right  to  the  annuity, 

and  therefore  the  present  plea  is  a  good  answer  to  the 
action.  Non  constat  that  the  adultery  was  committed 
before  the  deed  was  made ;  indeed  the  inference  is  strongly 
the  other  way,  because  not  that  but  another  cause  is  assigued 
in  the  deed  for  the  separation,  namely,  the  unhappy  dif- 
ferences which  had  subsisted  between  them.  What  ground 
then  had  she  to  sue  for  restitution  i  If  she  had  succeeded 
in  that  suit,  there  must  have  been  an  end  of  the  deed.  It 
is  said  that  by  law  that  result  would  not  follow,  because 
the  covenant  on  the  part  of  the  husband  is  absolute ;  but 
what  do  the  cases  decide  upon  this  point  i  That  if  a  re- 
conciliation takes  place  between  the  parties,  and  they 
abandon  the  separation  and  live  together  again,  the  separa- 
tion deed  is  avoided,  and  becomes  a  nullity.  For  this 
Fletcher  v.  Fletcher  {a),  St.  John  v.  St.  John  (A),  and 
Bateman  v.  Ross  (c),  are  authorities.    The  only  case  at  all 

(a)  9  Coi's,  99.    3  Bro.  C.  C.  619,  note  S.  C.      (*)  1 1  Ves.  jun.  589. 
(c)  1  Dow's  P.  C.  245. 
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opposed  to. this  principle  is  Gawden  v.  Draper  (a),  but       1824. 
as  the  question  there  turned  entirely  upon  the  pleadings,      V*~^^-J'' 
and  not  upon  the  merits  of  the  case,  that  decision  does  Vm 

not  shake  the  position  contended  for.  Now,  here,  are-  Thorlow. 
conciliation  was  attempted,  and  was  prevented  solely  by 
the  wrongful  act  of  the  wife,  which  ought  not  to  operate  . 
to  her  benefit.  Had  the  reconciliation  beeu  effected,  the 
deed  would  clearly  have  been  void;  and  to  hold  that  the 
deed  remains  good  because  the  reconciliation  has  beeu 
prevented  by  the  wife's  misconduct,  will  be  to  give  her  a 
benefit  arising  from  her  own  wrong,  and  to  hold  out  a  pre- 
mium for  adultery.  It  is  no  answer  to  this  argument  to 
say,  that  the  deed  contains  no  covenant  or  condition  for  the 
chastity  of  the  wife.  [Bay ley,  J.  Non  constat  that  she  has 
been  unchaste  during  the  separation ;  there  is  no  allegation  of 
the  fact,  and  we  cannot  assume  it.  The  ecclesiastical 
court  acts  upon  evidence,  which  could  not  be  received  in 
a  court  of  law,]  The  act  of  adultery  is  not  averred  cer- 
tainly, but  it  is  impossible  to  doubt  the  fact ;  and  granting  -m 
that  fact,  her  claim  upon  her  husband  is  at  an  end  :  for,  as 
BlackUone  observes,  (b)  "  no  alimony  will  be  assigned  in 
case  of  a  divorce  for  adultery  on  her -part;  for  as  that 
amounts  to  a  forfeiture  of  her  dower  after  his  death,  it  is 
also  a  sufficient  reason  why  she  should  not  be  partaker  of 
his  estate  when  living.'9  [Best,  J.  But  in  cases  of  divorce 
for  die  adultery  of  the  wife,  the  legislature  always  interferes 
to  make  her  an  allowance  out  of  the  husband's  estate,  and 
for  this  most  just,  humane,  and  moral  reason,  that  she  may 
not  be  driven  by  want,  to  continue  in  a  course  of  vice.]  , 
Consistently  with  the  present  case  it  may  be  admitted  that, 
the  fact  of  adultery,  merely,  is  not  a  good  plea  to  such  an 
action;  but  why  is  it  not  a  good  plea?  Because  the  hus- 
band may  thus  be  induced  to  become  a  party  to  the  crime, 
and  to  connive  at  it  from  mercenary  motives.  That  was 
the  principle  laid  down  in  Field  v.  Serres  (c),  and  that  is 
the  only  ground;  upon  which  such  a  rule  has  ever  been 

(d)  8  Veatr.  217.        (b)  3  Coram.  94.         (e)  1  New  Rep.  HI. 
you  iv.  c 
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adopted.     But  the  plea  here  goes  farther;   it  does  pot 
merely  aver  the  act  of  adultery,  but  it  states  the  decree  of 
a  court  of  competent  jurisdiction!  as  the  result  of  that  act; 
and  so  doing,  it  exculpates  the  husband  from  all  participa- 
tion in  the  guilt  of  his  wife,  removes  the  only  objection  to 
the  validity  of  the  plea,  and  brings  back  the  case  within  the 
rule  laid  down  by  Blackstcne  (a).    [Abbott,  C.  J.    The 
defendant  might  have  averred  specifically  when  the  adultery 
was  committed.]     But  whether  die  plea  be  insufficient  or 
not,  the  declaration  in  this  case  cannot  be  supported,  bo- 
cause  the  deed  upon  which  it  rests  is  void  in  law.    It  has 
been  conceded  that  a  covenant  for  a  wife  to  live  separate 
from  her  husband  in  future,  is  bad,  and  this  is  a  covenant 
of  that  nature.    There  is  nothing  to  shew  that  the  parties 
were  living  separate  when  the  deed  was  executed,  and  the 
contrary   may  be  inferred   from  the  language,  which  is 
throughout  prospective,  the  agreement  being  that  they  shall 
"  from  henceforth"  live  separate  and  apart.     In  that  view, 
Titktf  v.  Durand  (b)  is  an  express  authority.    Assuming 
however  that  this  case  is  distinguishable  from  that,  still  the 
question  is,  whether  a  deed  for  the  separation  of  man  and 
wife  can,  under  any  circumstances,  be  legal.    This  is  a  deed 
made  by  the  husband  with  the  trustee  on  the  part  of  the 
wife;  who  covenants  to  protect  the  husband  against  the 
debts  of  the  wife;  and  that  the  wife  shall  release  her  claim 
to  jointure  and  dower.    Then  can  such  a  deed  be  recognized 
by  the  common  law  ?     It  must  be  admitted  that  no  instance, 
can  be  cited  in  which  such  a  deed  has  been  held  void,  but 
that  question  has  never  yet  been  solemnly  discussed,  and 
whenever  it  shall  be,  it  must  appear  that  the  spirit  and 
policy  of  the  law  are  in  direct  opposition  to  the  validity  of 
such  instruments.    The  dicta  against  them  are  numerous 
and  weighty;  some  of  them  have  already  been  mentioned, 
and  others  might  be  adduced;  and  not  one  of  the  in- 
stances brought  forward  ean  be  deemed  a   solemn    and 
direct  decision  that  a  deed  of  separation  is  a  legal  instru- 

(a)  3  Coram.  94.  (b)  7  Price,  57T. 
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meat.  [Best,  J.  la  Rex  v.  Listor  (a),  it  was  decided  1824. 
that  where  dtere  are  articles  of  separation  between  hu»-  s^v^^ 
bead  and  wife,  if  the  husband   afterwards   confine   the  «. 

wife,  she  may  have  a  habeas  corpus,  and  be  set  at  liberty.  Thurlo*. 
Surely  that  is  a  recognition  of  the  legality  of  a  separation, 
and  the  separation  can  be  legal  only  by  mutual  agreement. 
Abbott,  C.  J.  The  legality  of  these  instruments  has  been 
recognized  in  a  series  of  cases  spread  over  an  interval  of 
more  than  a  century  -r  can  we  now,  6m-  the  first  time,  presume 
to  shake  a  principle  so  established?]  It  has  been  shaken 
already  by  the  decision  in  Titley  v.  Durand  (&).  [Abbott, 
C>  J.  No,  not  the  general  principle;  that  was  a  case  by 
kself,  and  distinguishable  from  all  that  preceded  it.  The 
ground  of  the  opinion  given  by  my  Lord  Chief  Justice 
Dallas  and  myself  there,  was,  that  the  agreement  was  for  a 
fistnse  separation  to  be  adopted  at  the  sole  pleasure  of  the 
wife,  the  parties  being,  at  the  time  of  making  the  ageement, 
living  together  and  in  amity.  We  shall  not  interfere  -with 
that  decision  by  supporting  the  deed  now  in  question,  and 
how  can  we  do  otherwise  than  support  it?  We  must  be 
gpvemed  by  the  decisions  of  upwards  of  a  century;  we 
cannot  presume  at  one  sweep  to  overturn  them  all;  no 
power  but  that  of  the  legislature  can  be  equal  to  such  an 
act.]  If  an  agreement  for  a  future  separation  is  void,  a 
present  or  retrospective  agreement  ought  to  be  void  also*; 
they  are  all  equally  offensive  to  public  morality,  and  to 
puMie  policy,  and  should  all  be  placed  upon* the  same 
footing. 

Ckkty,  ii*  reply,  was  stopt  by  die  court. 

Abbott,  Cm  J.— For  the  reasons  already  intimated  by  the 
court,,  and  whack  I  think  it  unnecessary  to  repeat,  we  cannot 
bold  tim  deed  to  be  void  in  law ;  it  only  remains  to 


(a)  8  G.  X.  1  Stra.  477.     13  East,  173,  in  notis.     See  also  1  Burr. 
54*;  5  T.  R.  01;  and  Rep.  temp.  HardV.  152,  ia  notis,  and  1  Vera.  5& 

(b)  7  Prios>.577. 

C  I 
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consider  whether  the  plea  pleaded  by  this  defendant  is  an 
answer  to  the  action.  I  am  of  opinion  that  it  is  not.  It  has 
been  decided,  that  the  plea  of  adultery  is  no  answer  to  an 
action  of  this  kind,  Sidney  v.  Sidney  (a),  and  we  mast  act 
upon  that  decision.  The  covenant  here  is  absolute  and 
unqualified/  and  the  covenantor  must  be  bound  by  it.  He 
might  have  qualified  his  liability  by  imposing  the  condition 
of  chastity ;  but  he  has  not  done  so.  I  am  of  opinion, 
therefore,  that  the  plaintiff  is  entitled-  to  judgment  on  the 
demurrer. 

Bayley,  J. — A  system  of  jurisprudence  so  long  acted 
upon  as  that  which  has  held  deeds  of  separation,  made 'with 
the  approbation  of  trustees,  and  not  prospective  in  their  na- 
ture, as  valid  and  binding  instruments,  cannot  be  overturned 
upon  a  vague  notion  that  it  is  inconsistent  with  public 
policy.  This  Court,  after  the  numerous  authorities  which 
have  declared  such  deeds  legal,  is  not  competent  even  to 
inquire  whether  they  are  so  or  not;  the  House  of  Lords  is 
the  proper  tribunal  for  such  an  inquiry,  and  thither  this  case 
may  be  carried  for  further  discussion  on  that  point.  It 
appears  to  me,  however,  that  the  argument  respecting  pub- 
lic policy  is  not  so  universal  in  its  operation  as  has.  been 
suggested. :  I  can  imagine  cases  where  it  may,  unhappily, 
be  beneficial  to  the  interests  of  society  that  a  mother  should 
be  separated  from  her  children,  and  maintained  apart  by 
her  husband ;  and  I  cannot  but  think  that  where  the  wife 
has  been  guilty  of  gross  misconduct,  public  policy,  is  best 
promoted  by  allowing  her  a  separate  maintenance,  for  two 
reasons ;  first,  that  the  children  may  be  rescued  from  the 
danger  of  an  evil  example ;  and  second,  that  the  mother 
may  not  by  necessity  be  driven  to  a  repetition  of  crime. 
But  the  question  is  not  res  integra;  we  have' no  power  to 
decide  it ;  it  has  been  decided  for  us  by'  competent  autho- 
rities, and  to  their  decision  we  must  bow.  Upon  the  other 
point,  I  am  clearly  of  opinion  that  the  plea  in  this  case  is 
(a)  3  P.  Wms.  269 ;  1  Atk.  276.  S.  C.  on  appeal. 
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no  answer  to  the  action.    It  does  not  aver  that  adultery  has       1824. 
been  committed  since  the  execution  of  the  deed,  and  though      y~^*/ 
it  does  aver  that  restitution  of  conjugal  rights  was  refused  Vt 

by  the  Ecclesiastical  Court,  upon  the  ground  of  adultery  Thu*x-ow- 
by  the  wife ;  still,  as  the  mere  commission  of  adultery,  at 
some  time  or  other,  would  be  no  bar  to  this  claim,  so  the 
decision  of  the  Ecclesiastical  Court  is  no  such  bar.  We 
cannot  act  upon  such  a  decision,  because  it  is  obtained  by 
modes  of  inquiry  and  rules  of  evidence  very  different  from 
those  which  prevail  in  this  Court.  Then,  as  the  adultery  is 
not  proved,  we  cannot  assume  it,  and  the  plea  becomes  a 
nullity.     The  plaintiff,  therefore,  is  entitled  to  judgment. 

Holroyd,  J. — It  has  been  argued,  that  this  agreement 
is  prospective,  and  for  that  reason  void,  but  I  cannot  assent 
to  that  proposition.  It  is  evidently  made  upon  a  separa- 
tion then  fully  determined  upon,  though  not  yet  actually 
commenced,  and  therefore  it  is  within  the  cases  which  have 
held  deeds  of  separation  to  be  legal  instruments'.  The  co- 
venants fully  support  this  deed,  for  one  of  them  is,  that  the 
wife  shall  release  her  dower,  which  has  been  held  to  be  a 
good  consideration  for  a  .separate  maintenance,  Worrall  v. 
Jacob  (a).  It  is  clear  that  adultery  is  no  release  of  a  cove- 
nant to  settle  a  jointure  upon  a  wife,  Sidney  v.  Sidney  (6), 
and  Seagrave  v.  Seagrave  (c),  nor  can  it  therefore  be  a  bar 
to  her  title  to  this  annuity,  if  the  deed  be  valid.  Then,  has 
she  forfeited  her  title  by  suing  for  restitution  of  conjugal 
rights  ?  I  think  not.  The  husband's  covenant  is  absolute ;  ( 
it  is  for  life ;  and  the  case  does  not  fall  within  that  class 
which  may  be  termed  reconciliation  cases;  for  an  unsuc- 
cessful attempt,  to  enforce  a  supposed  right  by  legal  means 
can  hardly  be  considered  as  an  offer  of  reconciliation. 
Upon  the  other  point,  1  fully  concur  that  we  cannot  run 
counter  to  the  stream  of  authorities  which  have  held  a  deed 
like  the  present  binding ;  and  therefore,  upon  every  view  of 
the  case,  I  am  of  opinion  that  this  action  is  maintainable. 
(*)  3  Meriv.  256.     (*)  3  P.  Wms.  269. 277.  in  notis.    (c)  13  Ves.  443. 
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Bbst,  J. — It  lifts  been  attempted  to  support  this  plea  by 
saying  that  the  wife,  by  attempting  a  reconciliation*  has  va- 
cated the  deed,  and  Battman  v.  Rots  (a)  has  been  cited  as 
in  point.  But  that  case  does  not  apply  to  the  present,  for 
there  the  parties  were  actually  reconciled,  and  came  toge- 
ther again  ;  here  no  such  result  ensued  ;  the  husband  op- 
posed the  reconciliation,  and  prevailed,  consequently  the 
deed  enured  as  much  as  if  the  attempt  had  never  been  made. 
Upon  the  general  question  of  the  legality  of  the  deed,  I  en- 
tertain no  doubt.  Public  policy  must  not  prevail  against 
settled  law ;  nor  can  we  venture  to  overturn  those  drciaiiw 
which  have  been  confirmed,  on  appeal,  by  the  Jt^est  tri- 
bunal of  the  land.  Whatever  may  be  Ike  -policy  or  impo- 
licy of  the  law,  it  is  settled  thatthis  description  of  deed  is  a 
valid  and  binding  instrument,  and  upon  that  settled  law  we 

must  act. 

Judgment  for  the  plaintiff  on  demurrer. 

(a)  1  Dow.  P.  C.  245. 


Wednesday, 
January  28. 


Hawes  and  Another  v.  Watson  and  Another. 


TROVER  for  79  casks  of  tallow.  Plea,  Not  Guilty, 
and  issue  thereon.  At  the  trial  before  Abbott,  C.J.  at  the 
London  adjourned  Sittings  after  last  Term,  the  facts  proved 
on  the  part  of  the  plaintiffs  were  these.    On  the  25th  Sep- 


On   the    26th 
September,  A. 
sold  by  con- 
tract to  B. 
100  casks  of 
tallow,  then 
lying  at  a 

wharf,  and  on  the  same  day  gave  him  a  written  order  to  the  wharfingers  u  to  weigh, 
deliver,  transfer,  and  rehouse"  the  same.  Neit  day,  B.  who  had  previously  entered 
into  a  contract  with  C.  and  Co.  for  the  sale  of  300  casks  of  tallow,  in  part  fulfilment 
of  that  contract,  obtained  from  the  wharfingers,  and  sent  to  C.  and  Co.  the  following 
acknowledgment:  u Messrs.  C.  and  Co.  we  have  this  day  transferred  to  your  account 
(by  virtue  of  an  order  from  B.)  100  casks  tallow,  &c.  with  charges  from  10th  October" 
Upon  the  receipt  of  this,  C.  and  Co.  paid  B.  the  full  amount  of  the  tallow.  Shortly 
afterwards,  the  wharfingers  delivered  twenty-one  of  the  casks  to  the  order  of  C.  and 
Co.  On  the  11th  October,  B.  stopped  payment,  and  oa  the  14th,  A.  the  original 
vendor,  sent  notice  to  the  wharfingers  not  to  deliver  the  remainder  of  the  tallow  to  B. 
or  his  order ;  and  though  the  tallow  had  not  been  weighed,  Held  in  trover  by  C.  and 
Co.  against  the  wharfingers,  that  after  their  acknowledgment  that  they  had  transferred 
the  tallow  to  their  account,  they  were  estopped,  and  could  not  set  up  in  defeuce  a  right 
in  A.  to  stop  in  transitu. 
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tember,  1823,  the  plaintiffs  bought  of  Messrs.  Moberfy  and  1624. 
Belly  by  contract,  300  casks  of  tallow,  at  40*.  per  cwt. 
On  the  27th  September,  in  part  fulfilment  of  the  contract, 
Messrs.  Moberfy  and  Belt  sent  to  the  plaintiffs  a  transfer  Watsoh. 
note  signed  by  the  defendants*  who  were  wharfingers,  in 
these  words  :  "  Messrs.  J.  and  B.  Hawes,  we  have  this  day 
transferred  to  your  account  (by  virtue  of  an  order  from 
Messrs.  Moberfy  and  Bell)  100  casks  tallow,  ex  Matilda, 
with  charges  from  October  10th,  1823.  //.  and  3f .  100 
casks."  Upon  receipt  of  this,  the  plaintiffs  gave  Messrs. 
Moberfy  and  Bell  their  acceptance  for  2880/.,  the  amount 
of  the  tallow,  which  was  paid  when  due,  and  shortly  after- 
wards re-sold  twenty-one  casks  to  a  third  party,  which  the 
defendants  delivered  in  obedience  to  their  order  so  to  do. 
On  the  11th  October,  Messrs.  Moberfy  and  Bell  stopped 
payment,  and  on  the  14th  October,  Messrs.  Raikes  and  Co. 
the  original  vendors,  sent  notice  to  the  defendants  not  to 
deliver  the  remainder  of  the  tallow  to  Messrs.  Moberfy  and 
Bell,  or  their  order.  The  defendants  in  consequence  re- 
fused to  deliver  the  remainder  of  the  tallow  to  the  plaintiffs, 
on  their  demand,  and  the  present  action  was  brought.  On 
the  part  of  the  defendants,  it  appeared,  that  on  the  26th 
September,  Messrs.  Moberfy  and  Bell  had  bought  these 
same  100  casks  of  tallow  of  Messrs.  Raikes  and  Co.  landed 
out  of  the  Matilda,  lying  at  Watson's  wharf,  at  41s.  per 
cwt.  to  be  paid  for  in  cash,  allowing  two  and  a  half  per 
cent,  discount,  and  fourteen  days  for  delivery  ;  and  on  that 
day,  Messrs.  Raikes  and  Co.  gave  them  a  written  order 
upon  the  defendants  "  to  weigh,  deliver,  transfer,  or  re- 
house" the  tallow.  Messrs.  Moberfy  and  Bell  never  paid 
Messrs.  Raikes  and  Co.  for  the  tallow,  nor  was  it  ever 
weighed  after  the  delivery  of  that  order.  It  was  contended 
for  the  defendants,  that  the  tallow  not  having  been  weighed, 
the  delivery  of  it  to  Messrs.  Moberfy  and  Bell  had  never 
been  completed,  and  consequently  that  Messrs.  Raikes  and 
Co.  had  a  right  to  stop  it  in  transitu  in  the  hands  of  the  de- 
fendants, who  were  bound  to  retain  it  as  their  agents.    The 
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learned  Judge,  however,  was  of  opinion  that  the  defendants 
having  by  their  transfer  note  acknowledged  that  they  held 
the  tallow  as  the  property  of  the  plaintiffs,  were  estopped 
from  afterwards  disputing  their  title,  and  directed  the  jury 
to  find  their  verdict  for  the  plaintiffs. 

Copley,  A.  G.,  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection.  This  case  falls  within  the  rule  of  law  laid 
down  in  Hanson  v.  Meyer  (a).  The  tallow  was  sold  at  a 
certain  price  per  cwt.  and  therefore  the  act  of  weighing  was 
necessary,  in  order  to  complete  the  transfer.  Then,  until  it 
was  all  weighed,  Raikes,  the  original  vendor,  clearly  had  a 
right  to  stop  it  in  transitu,  and  if  he  had  that  right,  the  de- 
fendants, who  were  his  agents  and  representatives,  had  it 
also.  What  was  said  by  Lord  Ellen  borough  in  Hanson 
v.  Meyer,  is  strictly  applicable  to  the  defendants  here  : 
"  The  order  stated  in  the  case,  from  the  defendant  to  the 
Bull  porters,  his  agents,  is  to  weigh  and  deliver  all  his 
starch.  Till  it  was  weighed,  they,  as  his  agents,  were  not 
authorized  to  deliver  it."  [Bayley,  J.  There  the  goods  re- 
mained during  the  whole  time  in  the  name  of  the  seller,  and 
be  paid  the  warehouse  rent.]  In  this  case  the  seller  paid 
the  warehouse  rent  for  the,  tallow  during  a  part  of  the  time. 
[Bayley,  J.  But  it  did  not  continue  in  his  name;  on  the 
contrary,  there  is  an  express  acknowledgment  by  the  defen- 
dants that  it  belonged  to  the  plaintiffs.  Abbott,  C.J. 
Here  Raikes's  delivery  order  is,  "  to  weigh,  deliver,  transfer, 
or  rehouse"  to  Moberly  and  Bell ;  then  there  is  a  similar 
order  from  Moberly  and  Bell  to  the  defendants ;  and  there 
is  the  acknowledgment  of  the  defendants  to  the  plaintiffs, 
stating,  "  we  have  this  day  transferred  to  your  account,  by 
virtue  of  an  order  from  Messrs.  Moberly  and  Bell,  100 
casks  tallow,  ex  Matilda,  with  charges  from  October  10th, 
1823.]  The  case  of  Shepley  v.  Davis  (b)  is  a  direct  autho- 
rity for  the  defendants  in  this  case.  There  the  plaintiff 
having  hemp  at  his  wharfinger's,  sold  a  part  of  it,  and  gave 
the  wharfinger  an  order  to  weigh  and  deliver,  which  he  en- 
(a)  6  East,  614.  (6)  5  Taunt.  617. 
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teted,  and  transferred  the  hemp  in  his  books.    Before  the       1894. 
heap  was  weighed,  the  buyer  became  insolvent ;  but  it  was      v-p*v*w' 
held,  that,  as  the  weighing  was  a  condition  precedent  to  the  v. 

delivery,  die  vendor  was  entitled  to  recover  the  hemp  in  an  W4TS09. 
action  of  trover  against  the  wharfinger.  [Best,  J.  In  that 
case,  there  was  no  acknowledgment  :by  the  defendants  that 
they  held  the  goods  on  account  of  the  buyer ;  here  there  is ; 
besides,  there  the  original  seller  was  the  plaintiff,  whereas 
here  the  plaintiff  is  an  innocent  and  bona  fide  purchaser. 
Bay  ley,  J.  There  are  two  material  distinctions  between 
that  case  and  this;  first,  the  contract  there  was  confined  to 
the  original  vendor  and  vendee,  and  the  action  was  brought 
by  the  vendor,  who  had  a  right  to  rescind  the  contract ;  and 
second,  the  property  was  nevec  transferred  to  any  third  per- 
son, nor  did  the  wharfingers  acknowledge  that  they  held  it 
on  account  of  any  third  person.]  It  seems  clear,  from  both 
these  cases,  that  Raikes  and  Co.  the  original  vendors,  had  a 
right  to  stop  the  delivery  of  the  goods  until  they  were  paid, 
and  if  that  be  so,  it  follows  that  the  defendants,  as.  their 
wharfingers,  were  justified  in  retaining  them  at  their  .order, 
and  on  their  account.  [Bayley,  J.  The  contract  here  was 
complete  between  the  plaintiffs  and  Moberly  and  Bell; 
they  had  paid  Moberly  and  Bell  the  price  of  the  goods ;  the 
defendants  bad  held  the  goods  as  the  property  of  Moberly 
aad  Be//,  and.  therefore  they  cannot  afterwards  turn  round 
and  repudiate  that  act.  Best,  J.  Upon  the  point  of  the 
transfer  note  given  by  the  defendants  to  the  plaintiffs, 
Stonard  v.  Dun  kin  (a)  seems  decisive  of  this  case.  Sup- 
pose the  goods  had  been  burnt  after  that  transfer  note  was 
given,  conld  it  be  contended  that  Raikes  and  Co.  would 
have  been  the  sufferers?  I  apprehend  clearly  not.]  The 
contract  between  Raikes  and  Co.  and  Moberly  and  Bell 
was  not  complete  when  the  latter  sold  to  the  plaintiffs ;  the 
former,  therefore,  were  at  liberty  to  rescind  it,  and  to  stop 
the  goods  as  against  all  the  world.  Then  the  defendants 
were  at  liberty  to  hold  the  goods,  when  so  stopped,  on  ac-- 
(a)  2  Cam  p.  344. 
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J  624.       count  of  Raijta  and  Co.    A  contrary  decision  must  work 

NrTv-*fc/      the    greatest  hardship   upon   the    wharfingers,  and   that 

^  most  undeservedly,  for  they  have  acted  bonft  fide  for  the  in- 

yVatkhi.     feifest  of  their  employers.    [Bay  ley  y  J.  Raikes  and  Co. 

might  have  rescinded  the  contract,  and  stopped  the  good* 

as  against  Moberfy  and  Bell,  the  original  vendees ;  but 

their  right  bo  to  do  was  gone  when  the  interest  of  a  third 

person  intervened.    That  was  decided  in  Stoveld  v.  Hughes 

(a),  and  other  cases  which  might  be  mentioned,  and  that 

distinguishes  this  case  from  both  those  cited.]    Still  if  the 

goods  are  resold  by  the  original  vendee  before  they  are 

properly  his,  while  they  are  yet  actually  in  transitu,  which  is 

the  fact  here,  that  cannot  bar  the  right  of  the  original  vendor 

to  stop  them. 

Abbott,  C.J. — I  am  of  opinion  now,  as  I  was  at  the 
trial,  that  after  a  party  has  paid  his  money  upon  a  transfer 
note,  such  as  that  given  in  evidence  on  the  present  occasion, 
we  should  be  enabling  the  defendants  to  do  that  which  I 
cannot  suppose  they  desire  to  do,  namely,  to  cause  an  inno- 
cent man  to  lose  his  money,  if  we  were  not  to  hold  that 
these  plaintiffs  are  entitled  to  recover ;  and  I  cannot  help 
thinking,  that  to  treat  this  as  a  case  of  stoppage  in  transitu, 
would  have  the  effect  of  putting  a  stop  to  a  very  large  por- 
tion of  the  commerce  of  the  city  of  London.  It  seems  to 
me,  therefore,  that  there  is  no  ground  for  disturbing  the 
verdict. 

Bay  ley,  J. — I  am  of  the  same  opinion.  This  appears 
to  me  to  be  perfectly  different  from  the  ordinary  case  of 
vendor  and  vendee.  In  the  case  of  vendor  and  vendee,  the 
justice  is  that  the  vendee  shall  not  have  the  goods,  unless 
be  pays  the  price ;  and  it  is  just  and  honest  that,  if  the  ven- 
dee cannot  pay  the  price,  die  vendor  shall  have  his  goods 
back ;  but  if  the  question  arises,  not  between  the  original 
vendor  and  the  original  vendee,  but  between  the  original 
(a)  14  East,  308.    Vide  6  East,  19  et  seq.  in  notis. 
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vepdor  and  a  parchmr  inn  the  vendee,  that  purchaser  1834. 
having  paid  the  f  idi  jarice  for  the  goods;  then  what  is  the 
justice,  and  hoQflfty,  and  equity  of  the  case  i  The  honesty 
is,,  thet4fce  vendee  who  has  paid  die  price,  shall  be  entitled  WATCOTfc 
to  Jump  the  possession  of  the  goods.  When  Rmike*  and 
Co.  signed  a  delivery  order  "  to  transfer,  weigh,  and  de~ 
liver/'  that,  according  to  the  settled  course  and  usage  of 
trade,  enabled  Mobtrly  and  IUU  to  resell  the  goods ;  and 
there  are  many  cases,  one  of  which  I  have  already  men* 
tioned,  which  decide,  that  if  the  first  vendor  does  any  act 
which  can  be  considered  as  sanctioning  the  sale  by  his  ven- 
dee, that  destroys  all  right  to  stop  in  transitu. 

Holroyd,  J. — I  think  the  transfer  note  given  by  thede* 
fendants  to  die  plaintiffs  makes  an  end  of  the  present  ques- 
tion. After  that,  the  property  in  the  goods  was  in  the 
plaintiffs,  and  they  were  held  by  the  defendants  as  the  pro* 
perty  of  the  plaintiffs,  for  which  the  plaintiffs  were  to  be 
liable  to  the  charges  from  the  day  mentioned  in  the  transfer 
note,  that  is,  from  the  10th  of  October.  This  case  is  very 
different  from  that  of  Hanson  v.  Meyer.  In  that  case,  there 
was  a  sale,  of  a  large  quantity  of  starch  at  a  fixed  price ;  the 
order  was  to  weigh  and  deliver  a  part,  and  that  having  been 
delivered,  but  not  the  residue,  the  great  question  before  the 
Court  was,  whether  the  weighing  and  delivery  of  a  part  was 
or  was  not,  in  point  of  law,  a  transfer  of  the  property  hi 
the  whole.  The  Court  held,  that  it  was  not,  and  rightly  so 
held ;  the  price  could  not  be  ascertained,  until  the  whole 
was  weighed ;  the  delivery  of  a  part,  therefore,  was  not  a 
delivery  of  the  whole;  part  being  weighed  and  delivered,  the 
order  was  complied  with  pro  tanto,  and  the  property  in  the 
residue  remained  surcharged  until  something  further  was 
done.  It  was  not  a  delivery  of  a  part  for  the  whole,  nor  did 
the  consequence  follow  by  operation  of  law  that  it  was  a 
delivery  of  the  whole,  $o  as  to  deprive  the  vendor  of  his  fight 
to  stop  in  transitu.  But  here,  on  receipt  of  the  order  to 
transfer,  weigh,  and  deliver,  the  wharfingers  sent  an  acknow- 
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1824.  ledgment  to  the  persons  who  had  bought  die  goods  and 
paid  for  them,  that  they  had  transferred  them  to  their  ac- 
~*.~~  count,  and  those  persons  were  made  subject  to  charges 
Wats&k.  from  a  certa}n  period.  I  think,  therefore,  that  they  held 
theta  as  the  property  of  the  plaintiffs,  although  there  was 
not  an  actual  weighing  of  them  ;  that  they  were  in  the  pos- 
session of  the  plaintiffs  by  means  of  the  defendants,  the 
wharfingers,  they  having  given  them  the  note  stating  that 
they  were  transferred  to  them  in  their  books  ;  and  that  the 
plaintiffs  consequently  were  entitled  to  recover  them. 

Best,  J. — I  think,  with  my  brother  Holroyd,  that  the 
paper  which  was  given  in  evidence  puts  an  end  to  the 
question,  if  there  was  any  question,  in  this  case  ;  but  it  is 
also  set- at  rest  by  a  case  which  is  not  merely  a  nisi  prius 
decision,  but  which  also  received  the  sanctiou  of  the  whole 
Court;  I  mean  that  of  Harman  v.  Anderson  (a),  which  is 
precisely  the  same  as  the  present.     Lord  Ellenborough,  in 
that  case,  when  sitting  at  nisi  prius,  said,  "  the  goods 
having  been  transferred  into  the  name  of  the  purchaser,  it 
would  shake  the  established  principles  still  to  allow  a  stop- 
page in  transitu ;  from  the  moment  the  defendants  befcame 
trustees  for  the  purchaser,  there  was  an  executed  delivery, 
as  much  as  if  the  goods  had  been  delivered  into  his  own 
hands.    The  payment  of  rent  in  these  case;  is  a  circum- 
stance to  show  on  whose  account  the  goods  are  held ;  but 
it  is  immaterial  here ;  the  transfer  in  the  books  being  in 
itself  decisive.    I  am  clearly  of  opinion,  that  the  assignees 
are  entitled  to  recover."    In  the  ensuing  Term,  the  Attor- 
ney-General, afterwards  Lord  Chief  Justice   Gibbs,  ex- 
pressed his  acquiescence  in  the  direction  of  the  judge  at 
nisi  prius,  but  moved  to  reduce  the  damages,  on  an  affidavit 
stating  that,  as  to  one  parcel  of  the  butters,  no  transfer  had 
been  made  in  the  defendant's  books  to  the  bankrupt  before 
the  bankruptcy,  and  that,  as  to  that,  the  right  of  stopping  in 
transitu  therefore  still  subsisted  when  the  vendor  interfered. 
-    (a)  3  Camp.  *43. 
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That,    therefore,    cannot  be  considered  as   a  mere  nisi 
priiis  decision ;  it  is  one  which  received  the  sanction  of 
one   of  the   most    distinguished  lawyers  in    Westminster 
Hall,  when  moving  for  a  new  trial,  and  which  was  sanc- 
tioned  by  the  whole  Court.     But  it  seems  to  me,  if  we 
consider  the  principle  on  which  the  right  of  stoppage  in 
transitu  is  founded,  it  cannot  be  extended  to  such  a  case 
as   this;    if  it  could,   it  would  destroy   tbat  commerce 
which  is   now  carried  on  through   the  instrumentality  of 
dock  orders.     The  vendee  has  a  right  to  the  goods  the  inor 
ment  the  contract  is  made  and  executed  ;  but  there  exists 
in  the  vendor  an  equitable  right  which  he  may  exercise  at 
any  time  before  the  goods  actually  pass  into  the  possession 
of  the   vendee,  provided  the  exercise  of  that  right  does 
not  disturb  the  rights  of  third  persons.     Now  it  appears  to 
me  impossible  that  it  can  be  exercised  in  this  case,  without 
disturbing  the  rights  of  (bird  persons,  for  the  goods  have 
not  only  been  transferred  in  the  books  of  the  wharfingers, 
but  there  has  been  an  acknowledgment  by  them  that  they 
hold  them  for  the  purchaser.    It  is  said  there  has  been 
no  change  of  property  here ;  if  there  has  uot,  I  do  not  see 
how  there  can  be,  until  the  tallow  is  actually  melted  down, 
and  converted  into  candles.     If  that  were  so,  then  till  the 
very  time  when  it  is  brought  into  use,  though  it  may  have 
passed  through  a  hundred  hands,  and  been  paid  for  by  all, 
still,  if  it  has  never  been  weighed,  the  vendor,  if  he  has  not 
been  fully  paid,  has  a  right  to  stop  it  in  transitu.    I  think  we 
should  overturn  an  established  principle,  and  a  necessarily 
just  principle,  if  we  held  that  he  had  such  a  right  in  a  case 
like  this.     He  cannot  exercise  that  right,  except  where  the 
rights  of  third  persons  are  not  disturbed.    It  was  originally 
so  equitable  right,  and  was  so  considered,  and  it  is  still,  and 
oaght  to  be  considered  as  an  equitable  principle. , 

Rule  refused. 


30 


CASES  IN  THE  RIKO  S  BENCH, 


1824. 


Wednesday, 
January  28. 

Where  the 
sherin>toavoid 
an  attachment 
for  not  bring- 
ing in  the  bo- 
dy, gave  the 
plaintiff  notice 
of  putting  in 
bail,  but  in 
the  notice  he 
omitted  to 
state  thenames 
of  the  pro* 
posed  bail : 
Held  that  the 
notice  could 
not  be  treated 
as  a  nullity 
entitling  the 
plaintiff  to 
move  for  an 
attachment. 


PUGH   V.   EMZRY. 

XA  F.  JONES  moved  for  an  attachment  against  the  She- 
riff of  Middlesex  for  not  bringing  in  the  body  of  the  defend- 
ant, pursuant  to  a  rule  obtained  for  that  purpose,  upon  an 
affidavit  stating  that  the  sheriff  had  given  notice  of  putting 
in  bail,  but  that  the  notice  did  not  set  forth  the  names  of  the 
bail,  or  that  they  had  been  perfected.  This  he  contended 
was  an  irregularity,  and  therefore  the  notice  of  bail  might 
be  treated  as  a  nullity,  and  the  plaintiff  was  entitled  to  his 
remedy  against  the  sheriff,  the  same  as  if  no  notice  of  bail 
had  been  given. 

Baylry,  J.  (a) — The  sheriff  certainly  has  not  been  qnite 
correct  in  the  form  of  bi»  proceeding,  but  I  think  it  would 
be  rather  too  much  to  grant  an  attachment  against  him, 
under  such  circumstances. 


Rule  refused. 


(a)  The  only  judge  in  court. 


Thursday, 
January  39. 


Moody  t».  Kiwo  and  Porter- 

hridbrf^  ASSUMPSIT  for  money  lent,  with  the  other  money 
counts.  Plea,  by  the  defendant  King,  non  assumpsit,  and 
issue  thereon;  by  the  defendant  Porter;  bankruptcy  and 
certificate,  and  a  nolle  prosequi  entered  as  to  him.  At 
the  trial,  before  Abbott,  C.  J.  at  the  adjourned  Mid- 
dlesex  sitting9  after  last  term,   the  case  was    this : — On 

and  paid  by  C.  1 6th  July,  1821,  plaintiff  accepted  an  accommodation  bill 

dntionHiiid  for  ^  17*'  3rf"  drawn  in  the  names  of  the  defendants, 
C.  afterwards  brought  assumpsit  against  A.  and  B.  for  money  lent :  Held  that  A. 
who  bad  become  baafarapt  and  obtained  his  certificate  was  a  competent  witness 
for  B.  to  prove  that  the  acceptance  was  for  his  (A.'s)  own  sole  accommodation,  inas- 
much as  B.  was  merely  a  surety  within  the  meaning  of  the  49  G.  3.  c.  181.  s.  8.  and 
might  have  proved  under  A.'s  commission. 


had  dissolved 
partnership, 
and  two  days 
afterwards  A. 
drew  a  bill  in 
the  names  of 
the  partner- 
ship, which 
was  accepted 
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winch  he  afterwards  paid  on  their  account.  On  the  14th  of 
the  same  month  the  defendants  executed  an  agreement  for 
the  dissolution  of  their  partnership,  by  which  the  partner- 
slop  was  to  be  considered  as  dissolved  from  the  29th  of  May 
preceding,  and  the  defendant  King,  in  consideration  of  a 
sam  of  money,  assigned  his  share  of  the  partnership  effects 
to  the  defendant  Porter,  who  covenanted  to  indemnify  him 
against  all  partnership  debts*  Notice  of  the  dissolution 
was  not  inserted  in  the  London  Gazette  until  the  17th  Jufy. 
In  February,  1822,  the  defendant  Porter  became  a  bank- 
rapt;  and  shortly  afterwards  the  plaintiff  applied  to  the  de- 
fendant King  for  payment  of  the  bill,  which  be  declined. 
The  bill  had  been  paid  on  the  18th  July  into  the  banking 
house  of  Lubbock  and  Co.  where  the  defendants  had  kept 
cash,  and  was  discounted  by  them.  In  answer  to  this  case, 
it  was  proposed  to  call  the  defendant  Porter,  who  had  ob- 
tained his  certificate,  to  prove  that  before  his  partnership 
with  the  defendant  King  he  bad  frequent  accommodation 
bill  transactions  with  the  plaintiff;  that  on  forming  the  part- 
nership he  discontinued  them  for  a  time,  but  afterwards 
renewed  them  in  bis  own  name ;  that  at  the  time  of  exe- 
cuting the  deed  of  dissolution,  the  !4th  Jufy,  he  had  a 
blank  acceptance  of  the  plaintiff's  in  his  possession;  that 
the  bill  in  question  was  drawn  either  on  the  17th,  or  18th 
July,  on  his  own  account  solely,  and  remained  in  Messrs. 
Lubbockt  hands  till  his  bankruptcy,  when  it  was  taken  op 
by  the  plaintiff;  that  when  the  bill  became  due,  he  {Porter) 
called  upon  Messrs.  Lubbockt  and  begged  time,  which  they 
granted;  and  that  upon  the  plaintiff's  communicating  to 
him  that  he  should  apply  to  the  defendant  King  for  pay-* 
ment,  be  told  him  that  "  he  knew  Mr.  King  was  not  liable, 
and  therefore  it  was  of  no  use,"  that  conversation  taking 
place  about  a  month  only  before  his  bankruptcy.  On  the 
part  of  the  plaintiff  it  was  objected  that  the  defendant 
Porter  was  not  a  competent  witness  to  prove  these  facts, 
on  the  ground  that  he  had  an  interest  in  the  result  of  the 
essse,  because  if  the  plaintiff  recovered,  he  would  be  liable 
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over  to  Porter  for  contribution.  The  Chief  Justice  over- 
ruled the  objection,  and  received  the  evidence,  upon  which 
the  plaintiff  was  nonsuited,  with  leave  to  move  to  enter  a 
verdict  for  him,  if  the  Court  should  be  of  opinion  that  the 
evidence  was  improperly  admitted. 

■    Scarlett  now  moved  accordingly,  and  renewed  the  objec- 
tion.   The  defendants  were  joint  debtors  to  the  plaintiff. 
King  was  not  a  surety  for  Porter,  and  therefore  his  claim 
upon  him  could  not  arise  until  after  the  bill  was  paid.     It 
has  been  held  that  where  a  party  lends  his  name  to  a  bill 
for  the  benefit  of  another,  he  is  surety  for  the  debt  of  that 
other,  and  is  within  the  protection  of  the  49  Geo.  3.  c.  121. 
s.  8.  Exparte  Young,  (a)    But  this  is  not  like  that  case. 
This  was  a  partnership  transaction,  and  consequently,  as 
Xing  could  not  prove  under  Porter's  commission  until  the 
bill  was  paid,  the  certificate  was  no  bar  to  his  claim.    Por- 
ter therefore  remained  liable  over  to  King  for  contribution 
in  the  event  of  a  verdict  against  him,  and  upon  that  ground 
his  evidence  was  clearly  inadmissible. 

.  Abbott,  C.  J. — The  partnership  as  between  Porter  and 
Kingyv&s  actually  dissolved  on  the  14th  July ;  this  bill  bears 
date  after  that  time,  and  therefore  as  between  Porter  and 
King  it  could  not  be  a  partnership  transaction.    If  King 
had  been  obliged  to  pay  the  bill  he  might  have  had  his  - 
remedy  against  Porter,  but  that  would  be  a  remedy  for  the 
whole  sum  in  the  character  of  surety,  because  it  was  not  a  * 
partnership  transaction  between  them.    The  argument  is 
founded  upon  the  supposition  that  as  between  King  and 
Porter  it  was  a  partnership  transaction,  which  is  not  the 
fact.    I  think  that  King  was  a  surety  for  Porter  within  the 
meaning  of  the  statute,  and  might  have  proved  under  the 
commission ;  but  as  he  did  not  prove,  his  claim  is  barred 
by  the  certificate,  and  there  remains  no  interest  in  Porter 
such  ad  to  exclude  his  evidence. 

(a)  2  Rose,  B.  C.  40. 
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Bat  let,  J. — Even  if  it  had  been  made  out  that  King 
and  Porter  were  partners  at  the  time  of  this  transaction, 
still  I  am  quite  satisfied  that  Porter's  certificate  would  be  a 
bar  to  any  claim  which  King  might  have  against  him  for 
contribution,  because  the  certificate  is  a  complete  answer  to 
the  claims  of  everybody. 

Best,  J.  (a) — I  am  of  opinion  that  King  comes  precisely 
within  the  words  of  the  49  G.  3.  121.  s.  8.  as  "  a  surety  or 
person  liable  for  the  bankrupt."  On  that  ground  the  ob- 
jection might  be  over-ruled ;  but  independently  of  the  sta- 
tute, and  before  the  statute,  the  certificate  would  have  been 
an  answer  at  law  to  any  claim  as  between  jpartners. 

Rule  refused,  (b) 

(a)  Holroyd,  J.  was  sitting  in  the  Bail  Court. 
(*)  Vide  1  East,  48.    2  Camp.  617.     1  Stark.  375.      13  East,  175. 
2  Rose,  40U 


Opperman  v.  Smith  and  Another.  Thursday 

January  29. 

1  RESPASS  for  breaking  and  entering  plaintiff's  house  The  stat.  u 
and  seizing  his  goods.    Pleas — first  the  general  issue,  not  pi^'to  all  Bp" 
guilty ;  and  second,  a  justification  under  the  statute  1 1  Geo.  2  cases  where  a 
c.  19.,  that  the  goods  had  been  fraudulently  and  clandestinely  the  conduct  of 
removed  by  plaintiff  to  the  place  in  which,  &c.  to  prevent  nw  tci?ant  in 
defendant  from  distraining  them  for  rent  in  arrear.     Repli-  goods  from 
cation,  taking  issue  on  both  pleas.    At  the  trial  before  {^"h^n^is 
Abbott,  C.  J.  at  the  adjourned  Middlesex  Sittings  after  due,  turned 
fast  term,  the  facts  were  these: — The  distress  complained,  barren  right  of 
of  was  made  on  the  \  8th  January,  1822,  upon  premises  bringing  an 
occupied  by  the  plaintiff  in  Rosemary  Lane,  in  the  parish  rent.    Where 
of  Whitechapel,  for  ll,  a  quarter's  rent  due  for  premises  in  a  ^nd^tne"" 

Ship  Alley,  in  the  parish  of  St.  George,  held  by  the  plain-  face  of  day, 

and  with  no- 
tice to  his  land- 
lord, removed  his  goods  without  leaving  sufficient  on  the  premises  to  satisfy  the  rent 
then  due,  and  the  landlord  followed  and  distrained  the  goods:  held  that,  although 
the  removal  might  not  be  clandestine,  yet  as  it  was  fraudulent  (which  was  a  question  for 
the  jury,)  the  landlord  was  justified  under  the  statute. 
VOL.  IV.  D 
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tiff  as  tenant  to  the  defendant  Smith,  and  which  became 
due  on  the  25th  December,  1821.  The  plaintiff  began  to 
remove  his  goods  from  Ship  Alley  to  Rosemary  Lane,  on 
the  17th  January,  in  the  middle  of  the  day.  The  defen- 
dant Smith  lived  next  door  to  the  plaintiff  in  Ship  Alky* 
Many  of  the  goods,  previously  to  their  being  carried  away 
to  Rosemary  Lane,  were  placed  in  the  open  street.  The 
defendant  Smith  had  notice  of  the  removal  while  it  was 
going  on,  and  had  an  interview  with  the  plaintiff  on  the 
subject.  The  removal  was  continued  on  the  next  day,  the 
18th  January,  on  which  day,  and  before  all  the  goods  were 
removed,  the  distress  was  made ;  but  the  goods  not  then  re- 
moved were  insufficient  to  satisfy  the  rent.  When  the 
broker  came  to  levy  the  distress,  the  landlord  of  the  pre- 
mises in  Rosemary  Lane  remonstrated  against  it,  and  offered 
to  pay  the  rent  due,  if  the  goods  remaining  in  Ship  Alley 
were  not  sufficient  to  cover  it.  The  learned  Judge  told 
the  jury,  that  if  they  thought  the  goods  were  removed  for 
the  purpose  of  depriving  the  defendant  of  his  remedy  by 
distress,  they  were  bound  to  find  their  verdict  for  the  de- 
fendants. '  The  question  was,  what  was  the  object  of  the 
removal.  It  certainly  appeared,  that  the  goods  were  re- 
moved in  the  most  convenient  manner ;  but  it  also  appeared 
that  the  goods  ultimately  remaining  on  the  premises  of  the 
defendant  Smith  were  not  sufficient  to  satisfy  his  demand. 
To  bring  the  case  within  the  statute,  the  removal  must  be 
clandestine,  or  fraudulent.  Here  the  removal  was  not 
clandestine,  but  still  it  might  be  fraudulent,  and  it  was  for 
them  to  decide  that  question.  The  jury  found  their  verdict 
for  the  defendants. 

Scarlett  now  moved  for  a  rule  to  show  cause  why  this 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  upon 
the  ground  that  the  learned  judge  had  misdirected  the  jury. 
The  jury  should  have  been  told  that  there  was  no  evidence 
to  support  the  defendants'  plea,  and  should  have  been  di- 
rected to  find  a  verdict  for  the  plaintiff ;  for,  in  fact,  the  plea 
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was  wholly  unsupported,  and  indeed  negatived  by  the  evi-       1824. 
dence.      The  statute   requires   that  the    goods  shall   be      v-^pv^^ 
M  clandestinely  or  fraudulently"  removed,  in  order  to  jus-  v, 

dry  the  seizure ;  but  here  the  removal  was  in  open  day,  be-  Smith. 
fore  the  view  of  the  landlord  himself,  and  notorious  to  all 
the  neighbourhood,  and  could  not  therefore  be  deemed 
either  clandestine  or  fraudulent  within  the  meaning  of  the 
statute,  or  of  common  sense.  The  present  case  is  ex* 
pressly  within  the  decision  of  Eyre,  C.J.  in  Watson  v. 
Main  {a\  where  he  said  "  I  am  of  opinion  that,  in  order  to 
subject  goods  to  be  taken  as  upon  a  fraudulent  removal, 
the  removal  must  be  secret,  and  not  open  and  in  the  face  of 
day.97  The  same  principle  was  laid  down  by  Lord  Ellen- 
borougky  C.J.  in  Furneaux  v.  Fotherty(b),  where  he  said, 
*  Where  goods  are  fraudulently  removed  from  the  demised 
premises  in  the  night  to  prevent  a  distress  for  arrears  of 
rent  due  the  next  day,  the  case  certainly  comes  within  the 
mischief  intended  to  be  remedied  by  the  act."  [Bayleyf 
J. — The  words  of  the  statute  are,  u  clandestinely,  or 
fraudulently."  A  removal  may  be  fraudulent,  though  it  ia 
not  clandestine.]  There  was  no  dishonest  conversion  of 
the  goods  here ;  they  were  removed  from  one  house  where 
they  were  useless,  to  another  where  they  were  really 
wanted,  both  being  in  the  occupation  of  the  plaintiff. 
There  was  no  evidence  that  the  defendant  had  demanded 
his  rent  before  the  removal,  and  no  ground  for  supposing 
that  any  fraud  was  intended  towards  him. 

Abbott,  C.J. — Certainly  this  cannot  be  called  a  clan- 
destine removal;  but  if  it  was  fraudulent,  it  will  support  the 
plea.  The  evidence  of  fraud,  I  admit,  was  slight,  but  I 
tKWiir  there  was  some.  One  object  of  the  statute  was  to 
give  the  landlord  a  more  speedy  remedy  than  an  action  for 
the  recovery  of  his  rent  would  afford  him,  and  I  cannot  say 
that  this  landlord  was  not  entitled  to  that  remedy.  I  think 
there  was  evidence  of  fraud  sufficient  to  go  to4he  jury,  and 
(a)  3  Esp-  15.  (b)  4  Camp.  136. 

d2 


36 


1824. 


CASES  IN  THE  KING  S  BENCH, 

as  they  have  found  that  the  removal  was  fraudulent,  we 
ought  not  to  disturb  their  verdict. 

Bayley,  J. — I  am  by  no  means  satisfied  that  there  was 
any  proof  of  fraud  in  this  case ;  indeed,  I  incline  to  the  con- 
trary opinion.  It  did  not  appear  that  the  plaintiff  was  in 
insolvent  circumstances,  and  the  removal  was  in  the  day- 
time, notorious  to  all  his  neighbours,  and  known  to  the 
landlord  himself.  But  still,  as  the  evidence  was  matter  for 
the  jury  to  decide  upon,  I  think  we  should  hardly  be  jus- 
tified in  impugning  their  decision. 


Best,  J.  (a) — I  think  there  was  some  evidence  of  a  frau- 
dulent intention,  though  I  must  confess,  it  is  exceedingly 
slight.  It  is  the  duty  of  every  tenant,  when  he  is  about  to 
quit  his  residence,  to  pay  his  landlord  his  rent  before  he  re- 
moves his  goods,  and  the  fact  of  removing  the  goods  before 
the  rent  is  paid,  or  in  any  manner  provided  for,  implies 
something  very  like  an  intention  to  evade  the  payment 
altogether.  The  statute  11  G.  2.  c.  19.  in  my  opinion, 
applies  to  all  cases  where  the  landlord  is,  by  the  conduct  of 
his  tenant,  turned  over  to  the  barren  right  of  bringing  an 
action  for  his  rent.  In  this  case,  there  is  no  evidence  that 
the  rent  was  tendered  before  the  removal  began,  and  there- 
fore I  think  there  was  some  evidence  of  fraud  to  go  to  the 
jury.  I  agree,  therefore,  that  this  verdict  ought  not  to  be 
disturbed. 

Rule  refused. 


(a)  Holroydy  J.  was  sitting  in  the  Bail  Court. 
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Skaipe,  Assignee  of  Allan,  a  Bankrupt,  v.  Howard.        Thursday 
_  January  39. 

J.  HIS  was  an  action  for  goods  sold  and  delivered  by  the  -  .    . 

°  *  In  an  action 

bankrupt  to  the  defendant.     Plea,  non  assumpsit.     At  the  by  the  as- 
trial  before  Abbott y  C.J.  at  the  London  adjourned  sittings  JJSS0^^ 
after  last  term,  to  prove  the  plaintiff's  title  to  sue  as  assignee  a  commis- 
of  Allan,  (no  notice  having  been  given  to  dispute  the  bank-  0utupon  the 

ruptcy,)  the  proceedings  under  the  commission  were  put  in,  petition  of  the 

assigneet  of  B. 
pursuant  to  the  49  G.  3.  c.  121.  s.  10.     From  these  it  ap-  and  no  notice 

peared,  that  the  commission  had  issued  on  the  petition  of  ^ngt8a1cnvt° 
"  Messrs.  Swaine  and  Co.  assignees  of  James  Millar,  a  lidity  of  the 
bankrupt/9  upon  a  debt  amounting  to  147/.  due  to  them  as  HeTdTupon' 
such  assignees.     On  the  part  of  the  defendant,  it  was  con-  49G.3.C.  121. 
tended,  that  the  plaintiff  had  not  done  enough  to  make  out  proof  of  the 
his  title  to  sue  as  assignee ;  for  admitting  that  the  statute  proceedings 
placed  the  depositions  taken  before  the  Commissioners  on  commission 
the  same  footing  as  parol  proof  of  the  proceedings  in  bank-  ^|J^2ofuie 
ruptcy,   still  in  this  case  it  was  necessary  to  go  a  step  petitioning 
higher,  and  prove  that  Millar  was,  in  point  of  fact,  a  bank-  ^hhout going* 
nipt,  and  that  the  persons  who  sued  out  the  commission  into  any  evi- 
•     -•       i  •  •  rwn-x       i^ii*#»t      •        i  dence  of  the 

were  in  fact  his  assignees.     Ine  Lord  Chief  Justice,  now-  validity  of  B/s 

ever,  thought  that  such  additional  evidence  was  unneces-  commission. 
sary,  but  reserved  the  point  with  liberty  to  the  defendant  to 
move  for  a  new  trial,  or  to  enter  a  nonsuit. 

Marry  alt  now  moved  accordingly  for  a  new  trial.  The 
statute  49  G.  3.  c.  121.  s.  10.  does  not  dispense  with  the 
proof  contended  to  be  necessary  in  this  case.  All  that  it 
does,  is  to  enact  that  the  commission  and  the  proceedings 
under  it  shalL  be  received  as  evidence  of  the  petitioning 
creditor's  debt,  trading,  and  act  of  bankruptcy,  unless  no- 
tice be  given  that  those  matters  are  disputed.  In  this  case, 
no  such  notice  was  given,  but  still  it  was  necessary  to  prove 
that  the  persons  who  appeared  on  the  face  of  the  proceed- 
ings to  be  the  petitioning  creditors,  really  had  authority  to 
act  in  the  character  they  assumed.  They  were  merely 
described   as  the   assignees  of  Millar;  non   constat  that 
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they  really  were  so ;  and  therefore  the  proceedings  under 
Millar* $  commission  ought  to  have  been  produced  in  order 
to  prove  that  they  were  entitled  to  assume  the  character  in 
which  they  appeared.  Prior  to  the  statute,  if  the  petition- 
ing creditor  was  the  assignee  of  A.,  and  in  that  character 
sued  out  a  commission  against  B.  as  the  debtor  of  A*,  it 
would  have  been  necessary  to  give  parol  proof  of  all  the 
stages  of  bankruptcy  in  both  cases.  Doe,  <L  Mawson  v. 
Liston.  (a)  The  statute  only  dispenses  with  the  necessity 
of  proving  by  parol  evidence  the  existence  of  a  debt;  but 
here  there  was  not  such  evidence  as  the  statute  requires  to 
prove  the  debt  upon  which  the  present  commission  was 
founded.  It  was  necessary  therefore  to  lay  some  ground 
for  showing  that  Messrs.  Swaine  were  really  the  assignees 
of  Millar  to  entitle  them  to  sue  out  the  commission  against 
Allan.  [Bayley,  J. — You  must  say  that  if  an  executor 
sues  out  a  commission  of  bankrupt,  he  must  produce  the 
probate  of  his  testator's  will.  Best,  J. — And  that  an  heir 
must  prove  the  title  of  his  ancestor.]  It  is  clear  that  before 
the  statute,  an  executor  must  have  produced  the  probate,  if 
he  sued  out  a  commission  of  bankrupt  in  his  representative 
character. 

Abbott,  C.  J.— The  10th  section  of  49  6.  3.  c.  121. 
is  in  my  opinion  to  be  considered  as  a  remedial  enactment. 
The  object  of  it  was,  to  prevent  the  assignees  from  being 
compelled  in  every  case  in  which  they  brought  an  action, 
to  go  through  the  laborious  proof  of  every  thing  necessary 
to  sustain  the  commission  where  there  was  really  no  ques- 
tion or  dispute ;  and  therefore  it  provides  that  the  commis- 
sion and  the  proceedings  under  it,  shall  be  evidence  to  be 
received  of  the  petitioning  creditor's  debt,  &c.  unless  notice 
shall  be  given  of  an  intention  to  dispute  such  matters  or 
any  of  them.  It  does  not  bind  the  defendant ;  because,  by 
giving  notice  to  dispute  the  proceedings,  the  plaintiff  will  be 
obliged  to  go  through  the  formal  proof,  in  order  to  remove 

(a)  4  Tauut.  741. 
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say  doubt  of  their  validity.  I  agree  that  if  the  proceedings 
when  produced  (taking  them  as  evidence  of  the  truth  of 
what  they  allege)  do  not  sustain  the  bankruptcy,  the  pro* 
ceedings  will  not  by  themselves  be  sufficient.  There  have 
been  cases  where,  upon  the  reading  the  depositions,  it  has 
turned  out  that  the  act  of  bankruptcy  is  not  sufficiently  proved, 
and  the  plaintiff  has  been  obliged  to  go  farther  and  give 
better  evidence;  but  I  am  not  aware  of  any  case  in  which 
it  has  been  held,  (taking  for  truth  that  which  is  contained  in 
the  depositions,)  that  the  depositions  have  not  been  deemed 
sufficient  proof  of  the  bankruptcy.  Now  if  we  are  to  take 
for  truth  that  which  the  depositions  in  this  case  contain, 
enough  will  be  fonnd  to  sustain  the  commission,  because 
they  contain  an  allegation  that  the  debt  is  due  to  the  parties 
who  sued  out  the  commission  in  the  particular  character  in 
which  they  have  sued,  namely  as  assignees  of  Millar;  and 
if  we  were  not  to  hold  the  proceedings  to  be  sufficient 
proof  of  what  they  contain,  we  should  be 'giving  but  a  very 
imperfect  and  partial  application  of  this  beneficial  enact- 
ment to  this  and  many  other  cases  arising  under  the  bankrupt 
laws.  The  statement  that  this  act  is  only  to  supply  the  place 
of  parol  proof  of  the  debt  is  not  correct ;  because  prior  to  this 
statute,  the  creditor  himself  who  sued  out  the  commission 
could  not  have  proved  the  debt ;  he  must  have  resorted  to 
other  witnesses.  That  difficulty  is  now  removed,  and  in 
ordinary  cases  the  petitioning  creditor  himself  may  depose 
to  his  debt  in  support  of  the  commission.  Then  again ; 
before  this  statute  the  petitioning  creditor  was  not  a  com- 
petent witness,  in  an  action  brought  by  the  assignees,  to 
prove  the  debt  due  to  himself,  and  it  became  necessary  to 
prove  it  by  other  means.  This  statute  however  has  re- 
moved that  necessity,  and  has  made  the  deposition  proof  in 
a  case  in  which  the  parol  evidence  of  the  deponent  would 
not  have  been  admissible.  Then  are  we  not  to  give  this 
provision  its  full  effect?  I  think  we  ought,  and  that  we  are- 
bound  to  bold  that  the  depositions  are  evidence  of  a  debt 
due  to  the  petitioning  creditor,  in  the  character  in  which 
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he  has  sued  out  the  commission.  Suppose  the  case  of  an 
executor  or  administrator,  who  becomes  the  petitioning 
creditor  in  suing  out  a  commission,  would  it  be  necessary 
to  produce  the  probate  or  letters  of  administration,  to  show 
that  he  was  executor  or  administrator  r  I  think  not.  In- 
stances of  that  kind  have  occurred  within  my  memory.  I 
do  not  remember  any  others  of  the  like  kind ;  but  they  are 
sufficient  to  satisfy  my  mind  that,  in  order  to  give  effect  to 
this  act  of  parliament,  which  is  remedial,  we  must  decide 
that  the  proceedings  under  a  commission  of  bankrupt  (un- 
less disputed  by  notice)  must  be  taken  as  conclusive  proof 
in  all  cases  where  the  facts  deposed  to,  if  proved  by  parol 
evidence,  would  be  sufficient  to  sustain  the  commission. 

Bayley,  J. — I  am  of  the  same  opinion. 

Best,  J.  (a) — One  of  the  greatest  evils  of  the  bankrupt 
laws,  prior  to  this  statute,  was  the  necessity  imposed  upon 
assignees,  in  every  action  brought  by  them  in  matters  con- 
cerning the  bankrupt's  estate, .  of  going  through  the  la- 
borious proof  of  all  the  proceedings  under  the  commission 
before  they  could  arrive  at  the  question  intended  to  be 
tried.  This  statute  has  remedied  that  evil  completely. 
The  words  of  the  10th  section  are,  "  that  the  proceedings 
under  the  commission  shall  be  evidence"  of  the  facts  which 
they  state ;  but  if  the  proceedings  when  received  are  not 
sufficient  in  point  of  law  to  sustain  the  bankruptcy,  then 
the  plaintiff's  title  to  sue  as  assignees  cannot  be  sustained. 

On  another  ground  stated  by  affidavit,  the  Court  granted 
a  rule  nisi  for  a  new  trial. 

(a)  Holroyd,  J.  was  sitting  in  the  Bail  Court. 
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AARON   V.  ChAUNDRY.  Satorday, 

a  ^  January  31. 

ADOLPHUS  on  a  former  day  obtained  a  rule  nisi  for  After  issue 

setting  aside   the  judgment  of  non  pros,  signed  by   the  Joined.in  •*- 

defendant  in  this  case,  for  irregularity,  with  costs.    It  was  promissory 

an  action  upon  a  promissory  note,  and  the  defendant,  having  {££'  roled'to 

pleaded  non  assumpsit,  made  up  the  issue,  and  ruled  the  enter  the  issue, 

plaintiff  to  enter  it.    The  plaintiff  entered  it  with  a  plea  of  of  n\t  guilty? 

mot  guilty f  instead  of  non  assumpsit ;  upon  which  the  de-  in8tcad  ?f  *<** 

fendant  signed  his  judgment  of  non  pros.  whereupon 

defendant 
signed  judg- 
Campbdl  now  showed  cause,  and  contended  that,  inas-  mentofnon 

much  as  the  plaintiff  had  not  entered  the  issue  which  was  ^jUrt  Kt  lt 

actually  joined  in  the  action,  there  was  no  irregularity  in  ^e  without 

the  defendant  signing  judgment  of  non  pros.     He  relied 

upon  Wood  v.  Miller,  (a) 

Adolphus,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Abbott,  C.  J. — This  case  is  perfectly  distinguishable 
from  Wood  v.  Miller.  That  case  only  decided  that  /the 
issue  must  be  entered  as  of  the  term  when  the  rule  to  reply 
was  given  and  the  similiter  joined,  and  not  as  of  the  pre- 
ceding term,  when  the  plea  was  given.  The  objection 
there  was,  that  the  issue  was  entered  as  of  a  wrong  term. 
In  substance,  the  plea  of  Not  Guilty,  in*  a  case  like  the 
present,  is  the  same  as  non  assumpsit ;  but  where  so  much 
carelessness  is  apparent,  we  shall  make  the  rule  absolute 
without  costs. 

Rule  absolute  without  costs. 

(a)  3  East,  204. 
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Jwua^su        Bishop  and  Another  v.  Macintosh  and  Another. 

By  43  G.  S.      ASSUMPSIT.     The  declaration  stated,  that  in  consider- 
ed 56.  s.  S.  it  is  ation  that  the  plaintiffs  had  sold  and  delivered  to  the  de- 
declared  tin-  ,        . 
lawful  to  con-  fendants  certain  ships'  stores,  and  had  also  effected  a  policy 

vey  many  ship  0f  insurance  on  a  vessel  called  The  Hope,  on  a  voyage  from 

from  any  place  r  '  J  ° 

in  the  United    England  to  Neap  South  Wales,  for  33%l.  to  be  received  by 

i^Mrt £     *«  plaintiffs  in  New  South  Wales,  at  the  termination  of 

yondsea,a       the  voyage,  the   defendants  undertook  (unless  prevented 

ber  of  persons  therefrom  by  inevitable  accident)  that  they  would  cause  the 

than  in  the       voyage  to  be  performed,  and  the  money  to  be  paid  to  the 

one  for  every    plaintiffs  at  New  South  Wales,  within  a  reasonable  time. 

the  burthen      Averment  that  the  defendants  did  not,'  although  no t  prevented 

of  the  ship ;      therefrom  by  inevitable  accident,  cause  the  voyage  to  be  per- 

shall^^eeai-  formed,  or  the  money  to  be  paid  within  a  reasonable  time. 

ed  of  such        pjea    non  assumpsit.     At  the  trial  before  Abbott,  C.J. 

burthen  as  is  . 

set  forth  in  the  at  the  Middlesex  sittings,  after  last  Michaelmas  term,  the 

re'istr^Vnd  case  was  tWs  :— The  Plaintiffs  had  shipped  on  board  the 
if  any  ship  defendants'  vessel,  called  The  Hope,  a  quantity  of  ships' 
partly  laden      stores  *°  he  carried  to  New  South  Wales,  and  had  effected 

with  poods,      a  policy  of  insurance  on  the  vessel  for  the  voyage,  in  pur- 
then  it  shall  i.  .      i    •  i  e    t       *  r     a  * 
not  be  lawful    suance  of  a  stipulation  on  the  part  of  the  defendants,  for 

for  the  master  tj,at  purpose.    The  vessel  sailed  from  London,  and  on  her 

to  receive  on  .     ,  «        '  i      •      i  i        «        *• 

board  a  greater  arrival  at  Ramsgate,  she  was  detained  by  the  officers  of 

wnstacluaW  ^e  CU8toms>  on  ^e  ground  that  she  had  a  greater  number 
the  crew,  than  of  passengers  on  board,  proportioned  to  her  tonnage,  than 

tion  o(^one°r"  was  allowed  by  43  Geo.  3.  c.  56.  s.  2.  (a)  It  appeared 
person  for 

every  two  tons  (a)  By  which  it  is  enacted,  "  That  it  shall  not  be  lawful  to  convey 
of  that  part  of  from  any  place  in  the  United  Kingdom  to  any  parts  beyond  sea,  in  any 
the  ship  re-  ship,  a  greater  number  of  persons,  whether  adults  or  children,  including 
maining  un-  the  crew,  than  in  the  proportion  of  one  person  for  every  two  tons  of 
laden.  Where  the  burthen  of  such  ship  or  vessel :  and  every  ship  shall  be  deemed 
a  vessel  regis-  and  taken  to  be  of  such  tonnage  or  burthen  as  is  described  and  set  forth 
tered  at  230,  in  the  respective  certificate  of  the  registry  of  each  and  every  such  ship; 
but  in  fact  and  if  any  such  ship  or  vessel  shall  be  partly  laden  with  goods,  wares, 
measuring  969  or  merchandise,  then  it  shall  not  be  lawful  for  the  master  to  receive  or 
tons  burthen,  take 

was  partly  laden  with  goods,  and  carried  passengers  in  proportion  to  her  measured  ton- 
nage :  held  that  she  was  to  be  deemed  only  of  the  tonnage  described  in  the  certificate  of 
registry,  and  that  her  actual  tonnage  could  not  be  taken  into  consideration. 
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that  in  the  certifier  <of  the  ship's  register  she  was  stated  to 

be  of  the  burthen  of  230  tons,  but  in  point  of  fact  she  mea- 

Bishop 
«md<909  tons.     She  was  partly  laden,  and  had  90  passen-  9. 

gers  on  board,  and  a  crew  of  17  men,  including  the  master.  Maci**osh 
Her  cargo  was  stowed  in  the  hold,  and  not  between  decks. 
On  the  part  of  the  defendants  it  was  admitted  that,  if  the 
vessel  was  to  be  deemed  and  taken  as  of  the  burthen 
stated  in  the  register,  there  were  more  passengers  on  board 
than  the  law  allowed,  and  consequently  the  detention  of  the 
vessel  by  the  officers  of  the  customs  was  justifiable ;  but  it 
was  contended  that,  according  to  the  true  construction  of 
the  act  of  parliament,  the  vessel,  had  no  more  passengers  on 
board  than  she  was  allowed  to  take,  and  consequently,  the 
detention  being  unlawful,  the  defendants  were  not  liable  in 
this  action,  inasmuch  as  they  were  hindered  and  prevented 
from  performing  the  voyage,  by  inevitable  accident,  within 
the  meaning  of  the  contract  The  Lord  Chief  Justice  was 
of  opinion  that,  according  to  the  sound  construction  of  the 
43  G.  3.  c.  56.  s.  2.  the  certificate  of  the  ship's  register 
must  be  deemed  and  taken  to  be  conclusive  evidence  of  her 
burthen ;  and  it  being  admitted  that  the  vessel  had  more 
passengers  on  board  in  proportion  to  her  burthen  so  evi- 
denced than  the  law  allowed,  the  plaintiff  was  entitled  to 
a  verdict.  The  plaintiff  had  a  verdict  accordingly,  and 
now 

Copley,  A.  G.  moved  for  a  new  trial,  and  contended 
that,  although  the  tonnage  mentioned  in  the  register  was 
230;  yet  inasmuch  as  the  vessel  actually  measured  £69 
tons,  the  number  of  passengers  was  not  disproportioned  to 
the  tonnage,  and  consequently  she  was  not  liable  to  seizure. 

take  on  board  a  greater  number  of  persons,  including  the  crew,  than  in 
die  proportion  of  one  person  for  every  two  tons  of  that  part  of  such 
ship  or  vessel  remaining  unladen ;  and  such  goods,  wares,  and  mer- 
chandise, shall  at  the  sight  and  under  the  direction  of  the  collector  or 
comptroller,  or  other  officer  of  the  customs,  at  the  port  or  place  where 
such  goods,  wares,  and  merchandize,  shall  be  taken  on  board,  be 
bestowed  and  disposed  of  in  such  manner  as  to  leave  good  and  sufficient 
and  wholesome  accommodation  for  the  proportion  of  persons  thereby 
allowed  in  such  case  to  be  received  on  board.9 
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It  may  be  true  that  with  respect  to  a  vessel  not  carrying  a 
cargo,  the  tonnage  is  to  be  deemed  and  taken  to  be  that 
mentioned  in  the  certificate  of  the  ship's  register ;  but  still, 
if  the  vessel  is  only  in  part  laden  with  goods,  then  the  actual 
tonnage  may  be  taken  into  consideration ;  and  therefore  the 
vessel  having  been  improperly  detained,  the  defendants 
come  within  the  exception  contained  in  the  contract  be- 
tween the  parties. 

Abbott,  C.  J. — We  are  all  of  opinion  that  this  case  is 
too  plain  for  argument.  The  words  of  the  Act  admit  of  no 
doubt,  that  whether  a  vessel  be  partly  laden  or  not  with 
goods,  she  shall  be  deemed  and  taken  to  be  of  such  burthen 
as  is  described  and  set  forth  in  the  certificate  of  her  regis- 
ter. Here  the  vessel  was  described  in  the  certificate  of  the 
register  as  being  of  the  burthen  of  230  tons  only,  and  we 
think  that  her  actual  admeasurement  cannot  be  taken  into 
consideration  in  calculating  the  number  of  passengers  taken 

on  board. 

•   Rule  refused,  (a) 

(a)  The  statute  abovementiooed  has  been  since  altered  by  an  act  of 
the  present  session  of  parliament. 


Collins  v.  Goodger. 


Tuesday, 
February  3. 

Where  the  de-  JlLATT,  on  a  former  day,  had  obtained  a  rule  calling  on 

affind^titoan    ^  P,aintiff  to  show  cause  whv  the  WI  bo"d  given  b>'  *e 
hold  to  baU,     defendant  should  not  be  delivered  up  to  be  cancelled,  and 

selfas  of  Dor-  common  bail  filed,  for  an  objection  to  the  affidavit  to  hold 

set  Place,         %0  bail.     The  plaintiff  was  described  in  the  affidavit  to  hold 

ClaphamRoad,  .  , 

Middlesex,       to  bail  as  of  "  Dorset  Place,  Clapham  Road,  Middlesex ;" 

and  bis  true      whereas  the  true  description  of  his  residence  was  "  Dorset 

residence  was  r 

Dorset  Place,   Place,  Clapham  Road,  Surrey"     He  referred  to  the  rule 

SuZ^S^9  of  Court,  Mic.  15.  Car.  2.  which  requires  that  every  affida- 

Court  ordered  vit  to  hold  to  bail  shall  state  the  true  place  of  abode,  and 
the  bail-bond     .  ....  .  .  .  . 

to  be  can-       the  true  addition  of  the  person  making  it. 

celled,  and  a 

common  appearance  entered* 
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Andrews  urged  for  cause  against  the  rule,  that,  as  the 
defendant  had  not  been  at  all  misled  by  the  mistake,  the 
objection  ought  not  to  prevail. 

Abbott,  C.  J.  The  rule  of  Court  expressly  requires, 
that  the  true  place  of  abode  of  the  deponent  shall  be  set 
forth  in  the  affidavit ;  and  unless  we  adhere  to  a  rule  so  ex- 
pressed, -we  should  opeu  a  door  to  the  greatest  laxity  and 
carelessness.     The  rule  must  be  made  absolute. 
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Rule  absolute,  (a) 

(«)  Vide  IW,  194. ;  1  Archbolcfs  Pr.  51.  citing  1  East,  18;  3  East, 
154;  1  M.  and  S.  103;  11  East,  528;  3  M.  and  S.  165;  3  B.  and  P. 
550;  and  4  Taunt.  154. 


Doe  d.  Rev.  James  Harris,  Clerk,  v.  Georg e  Masters.      Tuesday, 

Februarys. 

EJECTMENT  for  a  certain  chapel,  called  Spring  Gar-  In  ejectment 

den  Chapel,  situate  in  Spring  Gardens,  iti  the  parish  of  St.  fixture  of  a™" 

Martin  in  the  Fields,  in  the  county  of  Middlesex.    The  ,ease  f°p  non- 

lessor  of  the  plaintiff  went  for  a  forfeiture,  by  reason  of  a.  rent,  where 

breach  of  covenant  contained  in  a  lease  of  the  demised  pre-  thc  Pr°vwo 

r        was,  that,  if 

mises,  for  non-payment  of  rent.     Plea,  not  guilty.     At  the  the  rent  was 

trial  before  Abbott,  C.J.  at  the  Middlesex  sittings  after  last  ^entt^n^ 

Trinity  Term,  a  verdict  was  found  for  the  plaintiff,  subject  d«y»»  the  les- 

to  the  opinion  of  the  Court  on  the  following  case. — By  a  ^e'r^al-*" 

certain  indenture  of  lease,  bearing  date  7th  March,  1821,  though  no 

formal  or  legal 
and  made  between  the  lessor  of  the  plaintiff,  James  Harris,  demand  shall 

of  the  one  part,  and  the  defendant  George  Masters,  of  the  ^"^V™ 

thereof:"  held, 
that  ejectment  for  non-payment  of  the  rent  within  the  time  stipulated  might  be  main- 
tained against  the  lessee,  without  demanding  the  rent,  or  actually  re-entering  the 
premises. 

Although  this  case  might  not  be  strictly  within  the  stat.  4  G.  2.  c.  28.  sec.  904.,  yet 
the  Court  refused  to  relieve  the  tenant  by  staying  proceedings,  upon  bringing  the  rent 
in  arrear,  and  the  costs  of  the  ejectment,  into  Court  after  trial. 
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other  part,  the  lessor  of  the  plaintiff  demised  unto  the  said 
defendant  the  said  chapel,  called  Spring  Garden  Chapel, 
for  the  term  of  seven  years,  [wanting  fourteen  days  J  from  the 
25th  March,  then  instant,  at  the  yearly  rent  of  250/.  payable 
half  yearly,  on  the  29th  September,  and  the  25th  Marth, 
without  deduction,  except  as  thereinafter  mentioned ;  the 
first  half-yearly  payment  to  be  made  on  the  29th  September, 
then  next  ensuing;  and  the  said  defendant  did,  amongst 
other  things,  covenant  with  the  said  J.  H.  that  he  would 
pay  the  reserved  rent  on  the  days  and  times  appointed  by 
the  lease  for  the  payment  thereof.  In  the  lease,  was  the 
following  proviso :  "  Provided  always,  and  it  is  hereby  de- 
clared and  agreed  by  and  between  the  said  parties  hereto, 
and  these  presents  are  upon  this  express  condition,  never- 
theless that  in  case  the  said  rent  shall  be  behind  or  unpaid 
for  the  space  of  twenty-one  days  next  after  the  respective 
days  whereon  the  same  respectively  are  hereinbefore  ap- 
pointed to  be  paid,  as  aforesaid,  although  and  notwith- 
standing no  formal  or  legal  demand  shall  be  made  for  pay* 
ment  thereof;  that  then,  and  in  such  case,  it  shall  and  may 
be  lawful  for  the  said  James  Harris  into  and  upon  the  said 
demised  premises,  or  any  part  thereof,  in  the  name  of  the 
whole  wholly  to  re-enter,  &c."  On  the  25th  March,  1 822,  die 
second  half  year's  rent  became  due,  which  not  having  been 
paid,  or  offered  to  be  paid,  Mr.  Harris  brought  this  eject- 
ment, laying  the  demise  therein  on  the  26th  April  last* 
No  demand  was  made,  on  the  part  of  Mr.  Harris,  of  the 
rent,  nor  was  any  formal  re-entry  made  for  breach  of  the 
covenant,  and  there  was  sufficient  distress  on  the  premises 
to  countervail  the  arrears  of  rent.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  lessor  of  the  plaintiff 
is  entitled  to  recover  ?  If  he  is,  the  verdict  to  stand ;  if  not, 
a  nonsuit  to  be  entered,  (a) 

(a)  This  case  was  argued  at  the  Sittings  after  last  Michaelmat  Term, 
bat  was  not  reported  io  its  proper  place,  in  consequence  of  the  motion 
made  in  the  cause  in  this  Term,  as  after  mentioned. 
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Abraham  for  the  lessor  of  the  plaintiff.  The  question  in 
this  case  is,  whether  there  should  have  been  a  formal  de- 
mand of  rent,  before  the  defendant  can  be  evicted  for  a  for- 
feiture. According  to  the  construction  of  the  proviso  in 
the  lease,  it  is  quite  clear,  that  no  such  demand  was  neces- 
sary. At  common  law,  and  by  the  statute  4  Geo.  2.  c  28. 
a  demand  of  rent  would  be  necessary  before  the  tenant 
could  be  ejected  ;  but  this  case  is  to  be  determined  by  the 
terms  of  the  special  provision  in  the  lease,  which  is  the 
contract  between  the  parties.  It  is  expressly  stipulated, 
that  if  the  rent  shall  remain  unpaid  for  the  space  of  twenty- 
one  days  after  the  day  appointed  for  payment,  the  landlord 
shall  be  at  liberty  to  re-enter,  although  no  formal  demand 
shall  have  been  mado  thereof.  This  was  an  arrangement 
made  with  the  mutual  consent  of  the  parties,  in  order  to 
dispense  with  the  formalities  required  by  law.  It  was  per- 
fectly competent  for  them  to  enter  into  such  a  bargain,  and 
whatever  may  be  the  strictness  of  law  in  cases  where  no 
such  agreement  is  entered  into,  yet  the  parties  must  be 
bound  by  their  covenant.  In  Dormer's  case  (a)  it  is  said, 
that,  "  by  special  consent  of  the  parties,  re-entry  may  be 
for  default  of  payment  of  rent,  without  demand  of  it."  The 
same  principle  was  recognized  by  Lord  Mansfield  and  the 
whole  Court  in  Goodright  v.  Cator  (ft),  where  it  is  said, 
that,  if  by  the  express  terms  of  the  lease  a  demand  is  dis- 
pensed with,  no  demand  whatever  is  necessary.  By  the 
express  terms  of  the  lease  here,  no  demand  was  necessary ; 
and  the  plaintiff  having  broken  the  covenant  by  non-pay- 
ment of  rent  for  the  space  of  twenty-one  days  after  it  was 
due,  a  forfeiture  has  been  incurred,  and  the  lessor  of  the 
plaintiff  is  entitled  to  judgment. 

Cunzood,  contrA.    The  proviso  in  this  lease  did  not  dis- 
pense with  the  necessity,  first  of  demanding  the  rent ;  and 
second,   of  making  an  actual  entry  before  the   defendant 
could  be  ejected.    It  is  true  that  the  terms  of  the  proviso 
(a)  5  Rep.  40.  (b)  2  Doug.  477. 
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appear  to  be  very  express  and  positive ;  but  it  is  a  rule  that 
covenants  which  are  to  work  a  forfeiture  must  be  construed 
strictly.    It  is  found  by  the  case  that  there  was  no  demand 
of  the  rent,  nor  any  formal  re-entry  for  breach  of  the  cove- 
nant, and  that  there  was  sufficient  distress  on  the  premises 
to  satisfy  the  arrears  of  rent.      The  latter  circumstance 
affords  a  strong  reason  why  this  proviso  should  be  construed 
with  strictness,  as  against  the  landlord.    To  hold,  that  no 
demand  whatever  of  the  rent  was  requisite  in  this  case, 
would  be  contrary  to  the  spirit  both  of  the  common  and 
statute  law  upon  such  subjects.    Undoubtedly  at  common 
law,  great  niceties  were  required  to  be  observed  in  making 
a  demand  of  rent  (a),  but  it  was  only  to  relieve  the  landlord 
from  those  strict  niceties,  that  the  proviso  in  question  was 
introduced  into  the  lease,  and  not  to  dispense  with  all  de- 
mand whatever.     Consistently,  therefore,  with  this  proviso, 
some  demand  of  rent  was  necessary,  and  in  favour  of  a  te- 
nant, the  Court  will  give  a  liberal  interpretation  to  the 
covenant.    Then,  upon  the  same  principle,  an  actual  entry 
was    necessary,    before   a  forfeiture    could  be    incurred. 
Merely  bringing  an  ejectment  was  not  sufficient ;  for  sup- 
posing the  Court  should  be  of  opinion  that  a  demand  of 
rent  was  dispensed  with,  then,  upon  the  strict  construction 
of  the  proviso,  the  only  right  given  to  the  lessor  was  to 
re-enter  for  non-payment  of  the  rent.    On  these  grounds 
the  defendant  is  entitled  to  judgment. 

Abraham,  in  reply,  was  stopped. 

Per  Curiam.  We  think  both  points  are  against  the 
defendant.  As  to  the  demand  of  rent,  the  cases  which  have 
been  cited  show  that  it  was  competent  to  the  parties  to 
enter  into  the  covenant  in  question.  By  the  terms  of  that 
covenant  the  defendant  has  expressly  agreed  to  dispense 
with  all  the  formalities  which  the  law  would  have  imposed 
upon  the  plaintiff,  in  demanding  the  rent  before  a  forfeiture 

(a)  See  Sweton  v.  Cuthc,  Yelv.  36;  and  Doe  v.  Brydges,  ante 
vol.  li.  29. 
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could  be  incurred.  Then  as  to  the  other  point,  it  has  been 
repeatedly  decided  that  an  actual  entry  is  not  requisite  in  a 
case  of  tbis  description.  In  Goodright  v.  Cator  (a)  Lord 
Mansfield  says,  "  we  have  looked  very  particularly  into  the 
cases  for  two  hundred  years  back,  and  we  find  a  great  deal 
of  contrariety  on  the  question,  whether  an  actual  entry  is 
necessary,  in  order  to  maintain  an  ejectment,  on  a  clause  of 
re-entry  for  non-payment  of  rent ;  but  in  the  most  distant 
period  the  better  opinion  has  been  that  it  is  not.  This  was 
Lord  Hale's  opinion,  and  is  mentioned  as  such,  and  as  that 
of  L.  C.  J.  Scroggs  by  Lord  Holt  in  the  case  of  Little  v. 
Heaton.  (b)  But  we  look  upon  it  as  having  been  fully 
settled  in  1703  by  the  opinion  of  all  the  Judges  upon  de- 
liberation, and  consideration  of  all  the  cases,  that  actual 
entry  is  only  necessary  to  avoid  a  fine,  and  so  the  practice 
has  been  ever  since.  The  reason  of  the  thing  is  agreeable 
to  the  practice,  for  it  is  absurd  to  entangle  men's  rights  in 
nets  of  form  without  meaning;  and  an  ejectment  being  a 
mere  creature  of  the  Court,  framed  for  the  purpose  of 
bringing  the  right  to  an  examination,  an  actual  entry  can  be 
of  no  service."  In  that  case  also  it  was  objected  that  there 
was  no  demand  of  rent,  and  the  same  learned  Judge  says, 
"  There  seemed  to  be  some  weight  in  that  point,  upon  the 
reason  of  the  thing ;  and  on  looking  into  the  cases  it  ap- 
pears to  have  a  foundation  in  authority.  But  here,  by 
the  express  terms  of  the  lease,  the  demand  is  dispensed 
with.  The  act  4  Geo.  2.  is  very  perplexed;  but  the  mean- 
ing certainly  only  is,  that  where  there  is  no  stipulation  in 
the  lease  for  entry  without  demand,  you  may,  notwithstand- 
ing, enter  without  demand,  provided  six  months  rent  is  in 
arrear,  and  there  is  not  sufficient  distress;  otherwise  in  such 
cases  you  must  make  a  demand."  This  is  an  authority  in 
favour  of  the  plaintiff  on  both  points,  and  therefore  the 
postea  must  be  delivered  to  the  plaintiff.   . 

Postea  to  the  plaintiff. 

(a)  Doug.  485. 

\b)  2  Lord  Raym.  751.  1  Salk.  259.  S.  C.  Holt,  364. 

VOL.  IV.  E 
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1824.  Curwood  on  a  former  day  m  this  term  obtained  a  rale 

s*~v—/      nisi  for  staying  all  proceedings  in  the  ejectment  upon  the 
9,  defendants  bringing  into  Court  the  arrears  of  rent  claimed, 

Masters.  ^ j  jqq/#  to  answer  the  costs,  in  order  that  it  might  be  re- 
ferred to  the  Master  to  compute  what  was  due  for  rent 
and  costs,  and  that  such  sum  should  tje  paid  to  the  lessor 
of  the  plaintiff1. 

Abraham  now  showed  cause.  After  trial  this  application 
comes  too  late.  By  4  Geo.  2.  c.  28.  it  can  only  be  made 
before  trial.  The  4th  section  enacts,  "  That  if  the  tenant  do 
or  shall  at  any  time  before  the  trial  in  such  ejectment  pay 
or  tender  to  the  landlord  all  the  rent  and  arrears  together 
with  the  costs,  then  in  such  case  all  further  proceedings 
ton  the  said  ejectment  shall  cease  and  be  discontinued." 
Before  the  passing  of  that  statute  the  Court  may  have  been 
in  the  habit  of  allowing  a  tenant  to  come  in  on  the  terms 
now  proposed,  but  since  then  the  practice  has  been  other- 
wise. In  Roe  d.  West  y.  Davis  (a)  a  similar  application 
was  made  after  trial,  and  there  Lord  Ellenborough,  C.  J. 
said,  "  It  may  perhaps  be  true,  that  before  the  statute  a 
practice  obtained  in  this  Court  of  relieving  the  tenant  up  to 
the  extent  contended  for,  but  it  appears  by  the  words  of  the 
act  that  the  legislature  only  meant  to  legalize  that  practice 
to  a  certain  extent,  namely,  upon  tjie  application  of  the 
tenant  before  trial.  If  therefore  we  were  now  to  extend  the 
same  relief  to  him  after  trial,  we  should  be  exercising  the 
function  of  legislation  instead  of  judicial  construction,  and 
should  .depart  from  the  line  which  the  statute  has  drawn." 
This  is  an  express  authority  in  point,  and  therefore  this  rule 
must  be  discharged  with  costs. 

Curwood  in  support  of  the  rule.  This  is  not  a  proceed- 
ing under  die  statute  2  Geo.  2.  c.  28.  but  is  an  application 
to  the  discretion  of  the  Court,  for  an  indulgence  frequently 
'granted  before  that  statute  passed,  (6)     One  of  the  strong 

(a)  7  East,  366. 

(6)  Salk.  597.  8  Mod.  345.  10  Mod.  383.  and  3  Stra.  900. 
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urged  against  the  defendant  when  the  special 
t  was  before  the  Court  was,  that  the  question,  whether  the 
plaintiff  ought  to  have  demanded  the  rent  or  made  an  ac- 
tual entry  was  not  to  foe  decided  by  the  common  law,  or  by 
the  4th  Geo.  4.  c.  28,  but  by  the  special  provisions  in  the 
lease,  and  therefore  it  cannot  now  be  said  that  this  is  a  case 
within  the  statute.  That  statute  seems  to  contemplate 
such  cases  only  as  those  in  which  the  ordinary  rules  in  the 
action  of  ejectment  would  be  applicable,  and  not  a  case 
like  the  present.  The  4th  section,  upon  which  the  decision 
in  Roe  v.  Davis  was  founded,  has  the  word  "  such,"  (such 
ejectment)  i.  e.  referring  to  the  cases  enumerated  in  the  se- 
cond section,  none  of  which  are  cases  of  this  description. 
It  is  true  that  the  second  section  is  in  the  disjunctive,  and 
begins  by  stating  first,  that  in  all  cases  between  landlord 
and  tenant  when  half  a  year's  rent  shall  be  in  arrear,  and 
die  landlord  has  a  right  of  re-entry  for  non-payment  thereof, 
he  may  bring  ejectment,  &c.  or>  in  case  the  same  cannot  be 
legally  served,  &c.  or,  in  case  such  ejectment  shall  not  be 
for  the  recovery  of  any  messuage,  file,  and  in  case  of  judg- 
ment against  the  casual  ejector  or  nonsuit  for  not  confess* 
ing  lease,  entry  and  ouster,  it  shall  appear  by  affidavit  or  be 
proved  upon  the  trial  in  case  the  defendant  appears,  that 
half  a  year's  rent  was  due,  before  the  declaration  served, 
and  that  no  sufficient  distress  was  to  be  found  on  the  pre- 
mises, and  that  the  lessor  had  power  to  re-enter;  Men  and 
in  every  such  case  the  lessor  in  ejectment  shall  recover 
judgment  and  execution,  &c;  but  it  is  perfectly  clear  from 
this  enumeration  of  the  cases  to  which  this  section  refers, 
that  this  is  not  one  of  those  cases.  It  cannot  be  said  there- 
fare  that  Rot  v.  Davis  is  an  authority  for  refusing  this 
application  in  all  cases  after  trial;  and  if  it  be  so  con- 
sidered, it  seems  to  have  been  decided  without  due  regard 
to  the  words  of  the  statute.  This  is  to  be  decided  as  if  the 
statute  had  not  passed,  and  it  seems  but  reasonable  that  the 
defendant  should  have  that  indulgence  extended  to  him 
which  the  Court  in  former  times  was  in  the  habit  of  grant- 
ing to  defendants  in  ejectment. 

£  2 
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Abbott,  C.  J.  (a) — My  learned  brothers  and  myself 
agree  in  thinking  that  Doe  v.  Davis  is  a  decision  in  point, 
and  we  are  perfectly  satisfied  that  if  the  ancient  practice  of 
the  Court  in  letting  in  defendants  in  the  manner  now  con- 
tended for,  had  been  more  extensive  than  it  is  stated  to  have 
been,  still  it  ought  not  to  be  allowed  to  let  in  a  particular 
case  which  happened  not  to  be  within  the  very  terms  of 
the  statute.  We  consider  the  line  drawn  by  the  statute  as 
the  line  beyond  which  this  species  of  application  ought  not 
to  be  extended,  even  in  cases  not  precisely  within  its  terms. 
That  is  a  very  reasonable  construction,  and  it  is  of  great 
importance  that  the  statute  should  be  so  construed,  because 
we  cannot  conceive  any  thing  more  unjust,  than  that  a 
tenant  should  be  allowed  to  put  his  landlord  to  the  trouble, 
delay,  and  expense  of  proving  a  case  of  forfeiture,  and  then 
turn  round  upon  him  after  he  is  entitled  to  execution,  and 
say,  "  Your  ejectment  shall  not  avail  yon;  I'll  pay  you  your 
rent  and  your  costs,  and  I  shall  remain  in  possession  of  the 
premises  and  keep  the  lease.'1  We  certainly  shall  not  sanc- 
tion that  doctrine,  but  put  the  same  construction  upon  the 
statute  in  this  particular  case,  as  it  received  in  Roe  v* 

Davis. 

Rule  discharged  with  costs. 

(a)  Holroyd,  J.  was  gone  to  chambers. 


Tuesday,  Kain  v.  Old  and  Others,  Executors  of  Dodds. 

February  3. 

A.  being  sole  ASSUMPSIT.  The  declaration  stated  that  in  the  life- 
British-built     **me  °^  William  Dodds,  in   consideration  that  the  now 

ship,  signed  plaintiff  Kain  would  buy  from  Dodds  a  certain  vessel,  to 
and  delivered 

to  B.  a  written  instrument  describing  the  vessel,  among  other  enumerated  particulars, 
as  being  copper-bolted,  &c.  but  not  reciting  the  certificate  of  her  register .  At  the  bot- 
tom of  the  instrument  was  written  the  following  memorandum: — "  Sold  the  within- 
mentioned  ship  to  B."  The  yendor  afterwards  received  the  purchase-money  and  exe- 
cuted a  bill  of  sale  to  the  vendee  in  the  usual  form,  but  the  vessel  was  not  therein 
described  as  copper-bolted.  B.  then  resold  the  vessel  to  C.  upon  the  like  terms  as  he 
bad  bought  her,  and  executed  to  him  a  similar  conveyance.  It  turned  out  that  the  ves- 
sel was  not  copper-bolted,  and  C.  brought  case  against  B.  and  recovered  damages  for 

the 
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wit,  the  Sttow  Fortitude,  at  the  price  of  1650/.  to  be  there- 
■  fore  paid  by  plaintiff  to  Dodds,  he  (Dodds)  undertook  and 
faithfully  promised  plaintiff  that  the  said  vessel  was  then  cop- 
per-bolted.    Averment,  first,  that  plaintiff,  confiding  in  the 
promise   of  Dodds,  bought  the   said  vessel  of  him,  and 
paid  to  him  the  price  thereof;  and  that  plaintiff,  further 
confiding  as  aforesaid,  afterwards,  and  after  the  death  of 
Dodds,  sold  the  said  vessel  to  one  James  Shepherd,  and 
upon  such  sale,  warranted  the  vessel  to  be  copper-bolted ; 
that  at  the  time  of  making  the  promise  of  Itodds,  and  at  the 
time  of  the  sale,  the  said  vessel  was  not  copper-bolted,  by 
means  whereof  the  said  vessel  had  become  and  was  of  little 
value  to  plaintiff ;  and  by  reason  thereof  Shepherd  brought  an 
action  against  him  for  a  breach  of  warranty,  and  plaintiff 
paid  1000/.  in  satisfaction  of  the  damages  and  costs  reco- 
vered against  him  by  Shepherd,  and  in  payment  of  his  own 
costs  in  defending  that  action,  to  the  damage  of  plaintiff  of 
9,000/.     Plea,  non  assumpsit,  and  issue  thereon.     At  the 
trial  before  Abbott,  C.J.  at  the  London  Adjourned  Sit- 
tings after  Trinity  Term,  1822,  the  plaintiff  had  a  verdict, 
damages  733/.  5s.  6d.  subject  to  the  opinion  of  the  Court 
upon  the  following  case: — On  the  25th   October,  1816, 
the  testator,  being  sole  owner  of  a  ship  called  The  Forti- 
tude, signed  and  delivered  to  the  said  G. J.  Kain  an  instru- 
ment of  which  the  following  is  a  copy : — "  For  sale  or 
charter,   one  boom-main-sail,  one  lower-steering- sail,  one 
middle-stay-sail,  and  one  top-gall  ant- stay-sail,    The  Snow 
Fortitude,  A.  1.  British  built,  copper-bolted,  and  new  cop- 
pered in  1813,  admeasures  per  register  277  tons;  is  well 
calculated  for  auy  trade  where  a  vessel  of  her  dimensions 
is  wanted;   lying  in  the  Surrey   Canal.     Inventory  (here 
followed  an   inventory    of   stores,   furniture,   &c.)      Sold 
the    within-mentioned    ship    to    Messrs.   Kain    and   Son 

the  breach  of  the  warranty  in  that  respect;  and  B.  now  brought  assumpsit  against  A.  fs 
executors  upon  the  same  warranty,  averring  as  damage  the  verdict  recovered  against  hiin 
by  C. :  Held  that  the  action  was  not  maintainable,  inasmuch  as  the  instrument  con- 
taining the  warranty,  was  void  by  the  34  G.  3.  c.  68.  s.  14.  for  not  reciting  the  certifi- 
cate of  the  ship's  register. 
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meaning  G.  J.  Kain}.,  W.  Dodds."  On  the  28th  October, 
18.16,  the  testator  received  the  said  1650/.  and  duly  ex- 
ecuted a  bill  of  sale  of  the  said  ship  to  the  said  G.  /.  Kain, 
which  bill  of  sale  accompanied  the  case,  and  contained  the 
usual  covenants,  but  it  did  not  describe  the  ship  as  copper- 
bolted.  On  the  14th  September,  1818,  Kain,  having  ex- 
pended a  considerable  sum  of  money  upon  the  Fortitude, 
agreed  to  sell  her  to  J.  Shepherd,  according  to  printed  par- 
ticulars substantially  the  same  as  those  already  set  out.  At 
the  foot  of  those  particulars  Kain  wrote,  "  I  agree  to  sett 
Mr.  Shepherd  the  Fortitude,  with  all  her  stores,  as  per  in- 
ventory, for  the  sum  of  4,300/.  G.  J.  Kain."  The  Forti- 
tude was  conveyed  by  Kain  to  Sheplterd  by  bill  of  sale,  in 
the  same  form  as  that  by  which  she  had  been  conveyed  by 
the  testator  to  Kain.  In  Hilary  Term,  1821,  Shepherd 
commenced  an  action  against  Kain  in  the  Court  of  King's 
Bench,  in  respect  of  the  said  last-mentioned  sale.  A  copy 
of  the  declaration  accompanied  the  case,  from  which  it  ap- 
peared that  it  was  upon  a  warranty  that  the  vessel  was. 
copper-bolted,  with  a  count  for  a  deceitful  representation, 
that  she  was  copper-bolted.  Upon  the  trial  of  that  action* 
the  jury  found  a  verdict  for  Shepherd,  damages  500/.  which, 
together  with  142/.  10s.  taxed  costs,  were  paid  by  Kain  to 
Shepherd  before  the  commencement  of  this  action.  Kain's 
own  costs  in  that  action  amounted  to  140/.  15s.  6*1.  and 
make,  together  with  the  two  former  sums,  the  aggregate 
sum  of  783/.  5s.  6d.  Kain  gave  no  notice  of  the  action  of 
Shepherd  v.  Kain  to  Dodds  or  his  executors.  At  the  time 
of  the  sale  of  the  ship  by  Dodds  to  Kain,  the  ship  was 
not  copper-bolted.  The  questions  for  the  opinion  of  the 
Court  are,  Whether  Kain  is  entitled  to  recover  in  this 
action,  and  to  what  amount.  If  the  Court  shall  be  of 
opinion  that  the  action  is  maintainable,  and  that  Kain  is  en- 
titled to  recover  as  well  the  damages  recovered  against  him 
in  the  action  of  Shepherd  v.  Kain,  as  also  the  taxed  costs 
paid  by  him,  and  his  own  costs  in  the  said  action,  then  the 
verdict  is  to  stand  for  783/.  5s.  6d.    If  the  Court  shall  be 
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of  opinion  that  he  is  entitled  to  recover  the  said  two  sums  1894. 
of  5O0L  and  142/.  10*.  or  is  only  entitled  to  recover  in  this  w**-^ 
action  the  damages  found  by  the  jury  in  the  action  of  «. 

Siepherd  v.  Kain,  then  the  verdict  is  to  be  reduced  accord-        ,^UK 
ingly.    But  if  the  Court  shfril  be  of  opinion  that  Kain 
is  not  entitled  to  recover  any  thing,  then  a  nonsuit  to  be 
catered. 

Manning,  for  the  plaintiff.  The  objection  raised  on  the 
part  of  the  defendants  to  the  maintenance  of  this  action,  is 
founded  chiefly  upon  two  cases.  The  first  is  Biddell*. 
Leeder,(m)  which,  though  mainly  relied  on,  is  essentially 
distinguishable  from  the  present  case.  The  question  there 
turned  upon  the  construction  of  the  Register  Act,  (6)  and 
was  decided  upon  the  ground  that  the  instrument  contained 
words  of  present  sale ;  for  it  is  said  there  by  Bayley,  J. 
u  If  it  be  necessary,  in  order  to  bring  an  agreement  within 
the  operation  of  this  statute,  that  it  should  convey  a  present 
interest,  this  agreement  certainly  possesses  that  character." 
And  by  Holroyd,  J.  "  This  instrument  plainly  shews 
that  it  is  an  agreement  for  an  immediate  and  actual  sale/' 
Bat  the  instrument  in  this  case  contains  no  words  express* 
ire  of  any  intent  to  make  an  immediate  transfer  of  the  vessel, 
and  the  court  will  not  infer  it,  because  they  will  rather  pre- 
sume that  the  parties  meant  to  act  in  conformity  to  the  law. 
Biddell  v.  Leeder,  therefore,  does  not  govern  this  case. 
The  other  case,  Pickering  v.  Dowson,  (c)  certainly  comes 
nearer  the  present  in  its  circumstances;  but  the  present 
objection,  that  such  an  instrument  as  this  will  not  support 
an  action,  was  never  suggested  there  either  by  the  bench 
or  at  the  bar ;  the  point  decided  there  was,  that  where  a  re- 
presentation is  made  before  the  sale  with  opportunity  for 
the  vendee  to  ascertain  its  truth,  and  the  contract  of  sale  is 
afterwards  reduced  into  writing,  but  does  not  contain,  the 
representation,  an  action  of  deceit  will  not  lie  on  the  ground 
that  the  article  sold  does  not  answer  the  representation, 

(«)  Ante,  vol.  ii.  400.    (*)  34  G.  3.  c.  68.  s.  14.    (c)  4  Taunt  779. 
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whether  the  vendor  knew  of  the  defect  or  not.  This  objec- 
tion was  not  raised  by  the  present  plaintiff  in  the  action 
brought  against  him  by  Shepherd,  the  second  vendee ;  and 
it  would  be  extremely  hard  that  it  should  prevail  against 
him  now.  This  instrument  may  not  perhaps  be  binding, 
as  an  agreement,  within  the  meaning  of  the  Register  Act; 
but  it  is  a  written  representation  by  the  vendor,  followed  up 
by  a  transfer  of  the  vessel.  [Best,  J.  If  it  is  merely  a 
representation,  how  can  it  be  said  to  be  a  warranty  binding 
upon  the  executors  of  the  vendor  ?]  The  transfer  was 
made  in  consequence  of  the  representation,  and  therefore  a 
warranty  of  the  truth  of  the  representation  may  be  implied. 
It  has  been  repeatedly  held  that  a  parol  stipulation  may  be 
engrafted  upon  a  written  contract.  Meyer  v.  Everth,  (a) 
only  decided  that  where  the  contract  itself  is  in  writing* 
parol  evidence  of  a  representation  dehors  the  contract 
cannot  be  admitted.  This  instrument  may  be  void  as  a 
transfer,  or  as  an  agreement  for  a  transfer,  because  it  does  not 
recite  the  certificate  of  registry ;  and  yet  it  may  be  valid  and 
binding  as  a  representation.  If  it  is  void  in  toto,  Kerrison 
v.  Cole(b)  must  be  reversed,  because  it  w^s  there  held  that 
the  Register  Acts  applied  only  to  so  much  of  the  instru- 
ment as  related  to  the  conveyance  of  the  property  in  ships. 
A  custom  would  clearly  be  evidence  to  raise  the  presump- 
tion of  the  warranty ;  and  it  can  make  no  difference  whether 
such  a  presumption  is  raised  by  a  custom,  or  by  a  commu- 
nication between  the  parties.  In  Wigglesworth  v.  Dalli- 
son,  (c)  it  was  held,  that  although  a  lease  had  been  executed, 
a  collateral  agreement  between  landlord  and  tenant  might 
be  proved  by  the  custom  of  the  country,  without  producing 
evidence  of  an  express  stipulation ;  and  upon  the  same 
principle  the  representation  of  the  vendor  here  is  good  evi- 
dence of  a  warranty  by  him  that  the  ship  was  copper- 
bolted.  The  bill  of  sale  here  was  not  the  agreement  be- 
tween the  parties ;  it  operated  merely  in  execution  of  a 
prior  agreement ;  it  was  the  completion  of  an  agreement, 

(a)  4  Camp.  22.        (6)  8  East,  231.        (c)  Doug.  201. 


Kain 

V. 
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not  an  agreement  itself,  and  would  not  have  required  a  1824. 
stamp.  Hodges  v.  Drakeford  (a).  The  words  were  those 
of  one  of  the  parties  only;  the  covenants  were  only  such  as 
the  law  would  have  implied  if  they  had  not  been  expressed ;  ®Lm 
and  therefore,  under  such  circumstances,  the  plaintiff  is  en- 
titled to  call  in  aid  other  evidence  of  the  agreement  really 
made  between  himself  and  the  testator.  Jeff  try  v.  Walton  (6) 
and  Baker  v.  Paine  (c).  The  construction  of  the  statute 
now  contended  for,  will  not  at  all  interfere  with  the  inten- 
tion or  the  policy  of  the  legislature,  which  was  merely  that 
all  the  equitable  as  well  as  legal  owners  of  vessels,  should 
be  ascertained  and  made  known,  and  the  court  will  not 
unnecessarily  extend  its  operation,  so  as  to  annul  bona  fide 
contracts  entered  into  between  man  and  man. 

Campbell,  for  the  defendants.  The  action  is  in  assump- 
sit, and  therefore  it  was  incumbent  on  the  plaintiff  to  prove 
the  promise  and  the  consideration  for  it,  precisely  as  stated 
in  the  declaration.  But  the  agreement  which  contained 
the  promise,  and  on  which  the  proof  of  the  promise  was 
founded,  is  void  under  the  statute  34  G.  S.  c.  68.  s.  14.  for 
not  reciting  the  certificate  of  registry ;  and  in  that  point  of 
view  it  is  quite  immaterial  whether  it  is  considered  as  an 
actual  transfer,  or  only  as  an  agreement  for  the  transfer  of 
the  vessel.  Brewster  v.  Clarke  (tf),  Biddellv.  Leeder,  (e). 
It  is  impossible  to  distinguish  the  latter  of  those  cases  from 
the  present.  The  agreement  here  is  not  a  contract,  and 
cannot  be  used  as  such ;  nor  can  it  be  used  as  a  represen- 
tation in  evidence  of  a  contract,  because  as  it  is  void  to  all 
intents  and  purposes  by  the  provision  of  the  act  of  parlia- 
ment, it  cannot  be  legal  evidence  of  a  contract,  or  for  any 
purpose  connected  with  the  support  of  an  action  at  law. 
It  is  argued  that  it  is  a  representation  between  the  parties, 
amounting  to  a  warranty ;  but  even  if  it  were,  it  could  not 

(a)  1  N.  R.  970.  (rf)  *  Mcriv.  75. 

(h)  1  Stark.  267.  (e)  Ante,  vol.  ii.  499. 

(c)  J  Vesey,  456. 
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be  binding,  beeause  it  is  not  introduced  into  the  subsequent 
agreement.  If  indeed  the  whole  contract  had  been  by 
parol,  this  representation  might  perhaps  have  been  taken  as 
a  part  of  the  contract ;  but  here  the  contract  is  in  writing, 
and  therefore  no  verbal  communication  or  promise  can  be 
engrafted  upon  it.  For  this  the  Countess  of  Rutland?* 
case  (a),  Meyer  v.  Everth(b),  Gardiner  v.  Gray(c),  Hope 
y.Jtkint{d\  Lano  v.Neale(e),  Powell  v.  Edmunds  (f\ 
and  Pickering  v.  Dowson  (g),  are  authorities.  Such  a  re- 
presentation might,  in  some  instances,  operate  so  as  to  inva- 
lidate the  contract,  but  it  never  can  be  made  a  part  of  it. 
The  cases  cited  on  the  other  side,  are  all  distinguishable 
from  the  present;  some  of  them  turned  upon  a  particular 
custom  or  usage ;  but  even  that  was  not  admitted  to  con- 
tradict a  written  contract.  Others  were  cases  of  a  bonft 
fide  mistake  in  the  written  contract,  and  therefore  they 
cannot  apply  to  this  case ;  and  one  was  the  case  of  a  mere 
assignment  indorsed  on  a  lease.  Perhaps,  if  the  repre- 
sentation was  false,  the  plaintiff  might  have  been  entitled  to 
a  remedy  for  the  deceit ;  but  though  then  it  might  be  evi- 
dence to  support  an  action  ex  delicto,  it  certainly  cannot  be 
made  a  part  of  the  contract  so  as  to  support  an  action  ex 
contractu,  more  especially  against  these  defendants,  who  are 
the  representatives  of  the  vendor,  and  no  parties  themselves 
to  the  transaction. 

Manning,  in  reply.  In  Pickering  v.  Dowson,  the  re- 
presentation was  omitted,  not  in  the  bill  of  sale,  as  it  was 
here,  but  in  the  previous  agreement.  The  doctrine  laid 
down  in  the  Countess  of  Rutland's  case,  and  the  other 
cases  cited  to  the  same  point,  goes  only  to  the  exclusion  of 
parol  evidence ;  but  here  the  representation  was  in  writ- 
ing, the  objection,  therefore,  does  not  apply.  In  Stuart 
v.  WilkinsQi),  which  was  an  action  for  the  price  of  an  un- 
fa) 5  Co.  86.  (e)  2  Stark.  105. 

(b)  4  Camp.  22.  (/)  12  East,  6. 

(c)  Id.  144.  (g)  4  Taunt.  779. 
(<0  1  Pricey  143.  (A)  Doug.  17. 
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i  horse,  the  declaration  was  in  assumpsit,  but  the  evi-        1824. 

given  being  of  an  express  warranty,  it  was  doubted      %L*~V^"J* 
whether  such  a  form  of  action  was  good.    It  was  held  by  «. 

the  Court  that  it  was ;  and  it  was  said  by  Lord  Kenyan  to        0tIK 
he  the  joint  opinion  of  Jskurst  and  Buller,  Ja.   u  That 
this  sort  of  declaration,  where  a  warranty  is  to  be  proved, 
has  been  practised  for  twenty  years,  and  that  it  is  made  use 
of  with  a  view  to  let  in  both  proofs,  if  necessary/9 

The  case  was  argued  first  at  the  sittings  after  last  Hilary 
Term,  and  afterwards  before  the  full  Court  in  last  Trinity 
Term.  The  Court  took  time  to  consider  of  their  judgment, 
which  was  now  delivered  by 

Abbott,  C.  J, — This  was  an  action  of  assumpsit  to 
recover  damages  for  the  breach  of  an  alleged  contract. 
The  declaration  stated  that  in  consideration  that  the  plain- 
tiff would  purchase  of  the  defendant's  testator,  a  certain 
ship  at  a  certain  price,  the  testator  undertook  and  promised 
that  the  ship  was  copper-bolted  ;  that  the  plaintiffs,  relying 
on  that  undertaking  and  promise,  did  purchase  the  ship  and 
pay  the  price ;  that  the  plaintiff  afterwards  sold  the  ship  to 
one  Shepherd,  with  a  warranty  that  she  was  copper-bolted ; v 
that  the  ship  was  not  copper-bolted;  and  that  Shepherd 
brought  an  action  against  the  plaintiff  upon  his  warranty, 
and  recovered  damages  and  costs  against  him.  It  appeared 
at  the  trial  before  me,  that  the  defendant's  testator,  being 
sole  owner  of  the  ship,  signed  and  delivered  to  the  plaintiff 
an  instrument  in  which  the  ship  was  described  as  copper- 
bolted,  and  which  contained  an  inventory  of  stores,  and  at 
the  end  of  which  was  written,  u  Sold  the  within-mentioned 
ship  to  Messrs.  Kain  and  Son.  W.  Dodds*  It  also  ap- 
peared that  the  testator  received  the  sum  of  J  650/.  from  the 
plaintiff,  and  executed  a  bill  of  sale  of  the  ship  to  him. 
That  bill  of  sale  was  in  the  proper  and  customary  form, 
containing  a  recital  of  the  certificate  of  registry,  but  not  de- 
scribing  the   ship  as  copper-bolted.    Further  it  appeared 
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that  the  plaintiff  resold  the  ship  to  Shepherd,  by  means  of 
printed  particulars,  similar  to  those  already  described,  and 
executed  a  bill  of  sale  to  him,  similar  to  that  which  the 
testator  had  previously  executed  to  him ;  and  that  Shepherd 
brought  an  action  against  the  plaintiff  upon  his  warranty 
that  the  ship  was  copper-bolted,  in  which  he  obtained  a 
verdict.    Upon  these  facts  the  question  was,  whether  the 
plaintiff  had  proved  a  promise  by  the  testator  as  laid  in  the 
declaration;  and  we  are  all  of  opinion  that  he  has  not. 
The  first  instrument,  describing  the  ship  as  copper-bolted, 
containing  an  inventory  of  her  stores,  and  concluding  with 
the  words,  "  Sold  the  within-mentioned  ship  to  Messrs. 
Kain  and  Son,    W.  Dodds"  cannot  in  our  judgment  be 
considered  as  a  valid  instrument  of  contract.     Either  as  a 
conveyance,  or  as  an  agreement  for  the  conveyance,  of  the 
ship,  it  is  equally  invalid  by  the  Register  Acts,  because  it 
does  not  contain  a  recital  of  the  certificate  of  registry. 
For  this  the  recent  case  of  Biddell  v.  Leeder(d),  is  an 
authority  expressly  in  point.     It  is  imperfect  as  an  instru- 
ment of  contract,  because  it  does  not  express  the  price. 
That  omission  is  fatal,  and  is  not  supplied  by  any  of  the 
facts  of  the  case,  for  it  no  where  appears  that  any  price 
was  agreed  upon  between  the  parties  before  or  at  the  time 
of  the  delivery  of  the  paper  by  the  testator  to  the  plaintiff: 
and  although  the  bill  of  sale  does  mention   1650/.  as  the 
amount  of  the  consideration  for  the  sale,  it  does  not  men- 
tion any   previous   agreement  or  contract   for   that  sum. 
We  do  not,  however,  ground  our  judgment  upon  this  point, 
because  the  Register  Act  is  quite  decisive  to  show  that  the 
paper  is  void  to  all  intents  and  purposes,  for  not  reciting 
the  certificate  of  the  ship's  registry.     The  contract,  then, 
rests  exclusively  upon  the  bill  of  sale,  and  in  that  the  ship 
is  not  described  as  copper-bolted,  although  covenants  for  a 
good  title,  and  for  further  assurance,  are  contained  in  it. 
The  description  of  the  ship  in  the  paper  as  copper-bohed, 
must  be  taken  to   be  merely  a  representation;  it  cannot 
(o)  Ante,  vol.  ii.  499. 
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be  treated  as  forming  a  part  of  the  contract  between 
the  parties,  because  the  contract  is  in  writing,  and  a  ver- 
bal representation  cannot  be  engrafted  upon  it.  In  some 
Distances,  where  the  whole  of  the  agreement  is  made 
by  parol,  every  communication  between  the  parties  may  be 
taken  as  part  of  the  contract ;  but  even  this  rule  is  open  to 
exceptions,  because  the  language  adopted  at  the  conclusion 
of  a  bargain  may  frequently  subvert  and  annihilate  the 
terms  with  which  it  began.  But,  wherever  the  contract  is 
reduced  into  writing,  nothing  that  is  not  found  expressed  in 
it  can  be  considered  as  forming  part  of  it.  Matters  existing 
before  the  contract  was  Complete,  or  matters  dehors  the 
contract,  may,  under  some  circumstances,  be  admissible  as 
evidence  in  its  support,  and  to  show  the  inducement  for  it; 
but  the  vendee  is  never  at  liberty  to  give  such  matters  in 
evidence,  except  when  he  can  prove  that  the  vendor  has  been 
guilty  of  a  fraud,  in  concealing  a  defect  with  which  he  himself 
was  acquainted,  and  which  ought  in  justice  to  have  been 
communicated  to  the  other  party.  These  are  not  new  prin- 
ciples ;  they  are  all  fully  and  clearly  laid  down  in  thejudgment 
of  the  late  Lord  Chief  Justice  Gibbs  in  the  case  of  Pick- 
ering v.  Dowson  (a).  That  case  seems  to  us  to  be  quite  de- 
cisive of  the  present,  because  the  plaintiff  here  has  neither 
alleged  in  his  declaration,  nor  proved  by  his  witnesses,  any 
fraud  on  the  part  of  the  testator,  but  has  selected  as  his 
cause  of  action,  a  specific  contract,  which  he  has  been 
unable  to  substantiate.  We  are  therefore  of  opinion,  that 
the  defendants  are  entitled  to  judgment. 

Postea  to  the  defendants. 
(a)  4  Taunt.  779. 
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Tuesday,       Mary  Thkesher  v.  the  Company  of  Proprietors  of  the 
flry  *  East  London  Water  Works. 

Lime-kilns,  1  HIS  was  an  action  of  covenant  upon  a  lease,  by  plaintiff, 
edfortbTpur-  **  ^gnee  of  the  reversion,  against  the  defendants,  as  as- 
poses  of  trade,  signees  of  the  term  therein  named.  Breach,  assigned  in 
continuance  *e  usual  form,  on  the  covenant  to  repair.  Plea,  perform- 
ed •  lease  by  ance  0f  tfec  covenant,  and  issue  thereon.  At  the  trial  be- 
wdenture, 
containing  a    fore  Abbott,  C.J.  at  the  London  adjourned  sittings  after 

n SnTto  re  ?7r  ****  TrinitV  Term> the  Pontiff  had  a  verdict,  damages  500/. 
cannot  be  re-  subject  to  the  opinion  of  the  court  upon  a  case  to  the  effect 
tenantwithout  following :  The  indenture  of  lease  upon  which  the  plaintiff 
a  breach  of  sued  was  made  29th  October,  1 79 1 ,  by  Thomas  Thresher,  her 
ancestor,  to  certain  persons  therein  named,  and  recited  a 
previous  lease  made  December  2d,  1756,  between  the  parties 
nnder  whom  the  plaintiff  and  the  defendants  now  claimed, 
which  was  not  to  expire  till  1795,  and  which  remained  in  force 
when  the  lease  in  question  was  made.  On  19th  September, 
1783,  the  lessees  of  the  lease  of  1756  granted  an  under- 
lease of  part  of  the  premises  for  thirty-one  years  to  one 
Joseph  Matthews,  which  was  not  to  expire  till  1814,  an  in- 
terval of  nineteen  years  after  the  expiration  of  the  lease  of 
1756.  The'  consideration  for  the  under-lease  of  1783  was 
a  prior  under-lease  which  had  vested  in  Joseph  Matthews, 
and  it  contained  a  covenant  to  repair,  and  to  leave  the  pre- 
mises in  repair  at  the  end  of  the  term,  "  with  all  such 
erections  and  buildings  as  then  were  or  should  or  inight 
at  any  time  or  times  thereafter  be  erected,  built,  or  set  up, 
in,  upon,  or  about  the  same,  or  any  part  thereof."  In  1780, 
Joseph  Matthews  erected  a  lime-kiln  on  the  premises,  at  an 
expense  of  160/.  In  1790,  Thomas  Ayres  and  John  Wat- 
ford, the  assignees  of  the  term  granted  to  Joseph  Matthews, 
erected  another  lime-kiln  on  the  premises;  and  it  was 
stated  in  the  under-lease  of  1783,  that  there  were  at  that 
time  standing  on'  the  premises  thereby  demised  a  warehouse 
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and  a  stable.     Both  lime-kilns  were  in  existence  when  the 
lease  in  question  was  granted,  in  1791,  and  they  were  both 

"I'm  h  w>if  WW 

bait  of  brick  and  mortar,  with  their  foundations  let  into  *. 

the  ground.  The  lime-kilns  were  erected  for  the  purpose  **"  ***•<» 
of  carrying  on  the  trade  of  a  lime-burner  on  the  premises.  Woaxs  Cok- 
The  chalk  and  the  coals  used  in  the  business  were  brought  *AirT' 
ap  die  river  Thames,  and  the  lime  was  sold  to  customers 
apon  the  premises.  The  demise  in  the  lease  of  1791  was 
of  a  piece  of  ground  formerly  called  the  Ozier  Hope,  and 
the  wharfs  and  buildings  erected  and  built  thereon,  situate, 
&c,  and  abutting,  &c.,  as  the  same  were  demised  by  die 
recited  lease  of  1756;  and  it  described  the  premises  as 
being  then  in  the  occupation  of  the  several  persons  therein 
named,  and,  among  others,  of  one  James  Ayres,  lime-burner, 
to  have  and  to  hold,  &c.  the  said  piece  of  ground,  and  the 
wharfs  and  buildings  erected  and  built  thereon.  The  co- 
venant on  the  part  of  the  lessees  was  to  repair,  uphold,  and 
maintain  that  piece  of  ground,  and  the  erections  and  build" 
tags,  wharfs,  cranes,  and  ponds,  and  the  hedges,  ditches, 
pales,  and  fences,  belonging  to  the  premises,  and  the  said 
premises  bo  repaired,  upheld,  and  maintained,  to  leave  and 
yield  up  at  the  end  of  the  term.  The  under-lease  of  1783 
subsequently  vested  in  one  Richard  Meeson,  who,  after  the 
expiration  of  that  lease,  continued  for  some  time  in  pos- 
session of  the  premises  as  tenant  from  year  to  year,  to  the 
defendants,  and  who,  about  four  years  ago,  pulled  down  the 
lime-kilns;  and  for  that  removal  of  the  lime-kilns  the  pre- 
sent action  was  brought.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  removal  of  the  lime-kilns  was  or 
was  not  a  breach  ef  the  covenant,  to  repair  in  the  lease  of 
«9th  October,  179 1.  If  the  Court  should  be  of  opinion  in 
the  affirmative,  the  verdict  to  stand  for  the  plaintiff;  other- 
wise, a  verdict  to  be  entered  for  the  defendants. 

Amos,  for  the  plaintiff.  The  lime-kilns  were  fixtures, 
sad  were  therefore  included  in  the  demise  of  the  lease  of 
1791,  because,  where  there  is  a  conveyance  of  the  freehold, 
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the  fixtures  also  pass  under  it.    Colegrave  v.  Dias  Santos,  (a} 
They  were  standing  upon  the  premises  when  the  lease  was 
v.  made,  and  were  part  and  parcel  of  the  freehold ;  the  lessee, 

wirER™*  ^ieref°re>  had  only  the  privilege  of  using  them  during  the 
Works  Com-  term,  he  had  no  power  to  remove  them ;  Lee  v.  Risdon.  (b) 
Whatever  right  to  remove  them  existed  under  the  lease  of 
1756,  was  annulled  by  the  subsequent  lease  of  1791;  for  a 
new  agreement  for  the  enjoyment  of  the  land,  destroys  a 
previous  right  of  the  tenant  to  remove  the  fixtures,  Fitz- 
herbert  v.  Shaw,  (c)  A  demise  of  the  land  will  carry  all  the 
buildings,  although  some  of  them  only  are  specifically 
named,  Com.  Dig.  tit  Grant,  E.  3.  The  argument  on  the 
other  side  will  be,  that  the  lime-kilns  uot  being  in  existence 
at  the  time  of  the  first  demise,  and  the  second  demise  being 
of  the  premises,  "  as  the  same  were  demised  by  the  former 
lease,"  they  cannot  pass  by  the  second  demise;  but  that  is 
answered  by  the  construction  of  law,  which  considers  that 
buildings,  erected  during  the  continuance  of  the  term,  forjn 
a  part  of  the  premises  demised,  Fitz.  N.  B.  56.  Lord  Darcy 
v.  Askwith.  (<d)  Besides,  the  demise  does  contain  the 
words  "  erections  and  buildings,"  and  the  lease  contains  a 
covenant  to  repair  them,  which  could  not  refer  to  the  erec- 
tions in  existence  at  the  time  of  the  former  lease,  for  they 
were  only  a  crane  and  a  wharf,  and  could  not  answer  the 
description  given  by  the  phrase  "  erections  and  buildings." 
Burton  v.  Brown  (e)  was  exceedingly  similar  to  the  pre- 
sent case,  and  there  it  was  held,  that,  under  a  lease  of  land, 
houses  built  upon  the  land  after  the  lease  made,  did  well 
pass;. and  Brown  v.  Blunden  (/)  is  an  authority  for  saying, 
that  the  premises  were  .  potentially  demised  by  the  first 
lease.  Assuming,  therefore,  upon  these  authorities,  that 
the  lime-kilns  were  demised  as  part  of  the  land,  or  that  they 
passed  by  the  lease  of  1791;  under  the  description  of  "  erec- 
tions and  buildings,"  it  is  clear  that  it  was  the  duty  of  the 

(a)  Ante,  vol.  iii.  255.  (d)  Hob.  234. 

(6)  7  Taunt.  188.  2  Marsh.  (e) Cro.  Jac.  648.  Palmer,  319. S.C. 

495.  S.C.  (/)  Skinner,  121. 
(c)l  H.B1.258. 
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lessee  to  keep  them  in  repair,  and  to  deliver  them  up  in  a 
state  of  repair  at  the  end  of  the  term,  notwithstanding  they 
were   erected  for  the  purposes  of  trade,   Naylor  v.  Col- 
linge.  (a)     The  lime-kilns  were  irrenioveable  by  their  na-  Ea5J  k^001* 
tore  ;  their  destruction  must  have  preceded  their  removal ;  Works  Com- 
and  it  has  never  yet  been  held,  that  such  fixtures  could  be        PANY- 
removed.      If  that  could  be  done,  the  largest  and  most 
expensive  works  and  manufactories,  erected  for  the  purposes 
of  trade  during  the  continuance  of  a  lease,  might  be  pulled 
down  and  carried  away  at  the  end  of  the  term ;  and  then 
the  very   principle  upon  which  fixtures  of  this  kind  have 
been  excepted  out  of  the  common  law  rule  which  applies 
to  fixtures,  namely,  a  regard  to  the  convenience  of  trade,  ' 

would  be  defeated,  and  the  exception  would  prove  injuri- 
ous, instead  of  being  beneficial  to  the  commercial  interests 
of  the  country.  The  strict  rule  seems  to  be,  that  no  imple- 
ments of  trade,  no  erections  made  for  the  purposes  of  trade, 
can  be  removed,  except  such  as  were  by  their  nature  chat- 
tels before  they  were  so  erected  and  applied;  Lawton  v.  Latv- 
ian i  (6)  and  that  characteristic  certainly  does  not  appertain 
to  these  lime-kilns,  for  they  were  obviously  and  naturally 
parcel  of  the  freehold,  and  never  existed  but  in  a  freehold 
state.  Panton  v.  Robart  (c),  Dean  v.  Allaley  (d),  and 
Poole's  case  (e),  will  probably  be  urged  on  the  other  side 
as  authorities  for  the  defendants,  but  they  are  all  mainly 
distinguishable  from  the  present  case.  In  the  first,  the 
varnish-house,  which  was  held  removeable,  was  a  chattel, 
and  had  been  brought  from  other  premises  of  the  defen- 
dant, where  it  had  been  used  as  such  by  him  for  the  pur- 
poses of  trade.  In  the  second,  it  cannot  be  ascertained  how 
the  premises  were  described  in  the  lease,  or  what  was  the 
nature  of  the  articles  removed.  In  the  third,  the  only  thing 
which  was  let  into  the  ground,  and  partook  of  the  nature  of 
freehold,  was  the  pavement,  and  the  judgment  certainly 
does  not  state  that  the  Court  held  that  removeable.    Upon 

(•)  1  Taunt.  19.  W  3  Atk.  IS.  (c)  2  East,  88. 

(d)  3  Esp.  11.  <«)  1  Salk.  368. 

VOL.   IV.  F 
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these  grounds  it  appears  that  the  verdict  was  right,  and 

_  ought  not  to  be  disturbed. 

Thresher  ° 

v. 
^W^er™*      Campbell  for  the  defendants.    The  substantial  question 
Works  Com-  is,  whether  the  lime-kilns  were  removeable  during  the  con- 
PANY'       tmuance  of  the  first  lease.    If  they  were,  they  must  con- 
tinue to  be  so,  because  the  first  was  a  continuing  lease  after 
the  second  was  made,  and  after  the  lime-kilns  were  erected. 
Now  it  is  clear  that  they  might  have  been  removed  at  any 
moment  during  the  first  term  granted,  for  they  were  erected 
not  with  a  view  to  increase  the  profits  of  the  land,  not  for 
any  object  connected  with   the  enjoyment  of  the  land, 
not  at  all  as  parcel  of  or  appurtenant  to  the  freehold,  but 
exclusively  for  the  purposes  of  trade,  and  as  chattels.     It 
has  been  uniformly  held,  from  the  Year  Book,  20  H.  7* 
fol.  13.pl.  24.  down  to  the  modern  case  of  Elwes  v.  Maw  (a), 
that  things  erected  by  the  tenant  for  the  purposes  of  trade, 
may  be  removed  by  him  during  the  continuance  of  his 
term.    Lord  Ellenborough,  in  the  latter  case,  after  review- 
ing the  leading,  decisions  on  this  subject,  says,  a  the  Court 
may  be  considered  as  having  decided  mainly  on  this  ground, 
that  when  the  fixed  instrument,  engine,  or  utensil,  (and  the 
building  covering  the  same  falls  within  the  same  principle,) 
was  an  accessory  to  a  matter  of  a  personal  nature,  that  it 
should  itself  be  considered  as  personalty/9    The  present 
case  falls  precisely  within  that  rule.    The  tenant  was  a 
lime-burner^  his  trade,  as  such,  was  a  matter  of  a  personal 
nature ;  the  lime-kilns,  which  are  in  feet  merely  furnaces, 
were  accessory  to  that  trade,  and  erected  entirely  for  the 
purposes  of  it,  and  therefore  were  clearly  removeable.    The 
mode  of  removing  them  is  perfectly  immaterial ;  they  might 
be  removed  either  as  a  whole,  or  in  parts ;  and  the  distinc- 
tion endeavoured  to  be  taken  from  the  supposed  destruction 
attending  their  removal,  is  quite  new,  and  is  unsupported  by 
authority  of  any  kind.    In  Poole's  case  (6),  it  is  evident 
that  the  pavement  was  considered  by  the  Court  as  remove- 
(a)  S  East,  38.  (b)  1  Salk.  S68. 
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able,  od  account  of  its  being  accessory  to  the  trade  of  the       1824. 

brewer,  and  yet  pavement  let  into  the  ground  is  in  its  na-       v*pv*; 

•  .  Threshes 

tore  more  closely  attached  to  the  freehold  than  lime-kilns.  Vm 

In  Ponton  v.  Robart  (a),  it  was  held,  that  a  tenant  may  re-  Ea?*  **wdoh 

aove  fixtures  at  any  period  during  his  possession,  even  Works  Com- 

though,  as  regards  the  land,  he  has  become  a  trespasser,  by        PA*T- 

Holding  over.     Then,  as  the  first  lease  was  in  continuance 

when  the  second  was  made,  and  when  the  lime-kilns  were 

erected,  the  right  of  removal  remained.    They  were  the 

property,  not  of  the  lessor,  but  of  the  lessee,  and  they  were 

not  demised  by  the  second  lease,  because  the  lessor  could 

not  demise  that  which  did  not  belong  to  him;  and  the  lessee 

is  not  estopped  from  saying  that,  because  the  premises  were 

demised  "  as  the  same  were  demised  by  the  former  lease/' 

sad  in  1756,  when  the  former  lease  was  made,  the  lime* 

kites  were  not  in  existence. 

Amos,  in  reply,  shortly  recapitulated  his  former  argu- 
ments, and  insisted,  first,  that  the  lime-kilns,  having  been 
csected  daring  the  continuance  of  the  first  demise,  must  be 
considered  as  part  of  the  then  demised  premises,  and  there* 
fare  passed  under  the  second  demise  as  the  property  of  the 
lessor ;  and  second,  that  they  were  in  their  nature,  use,  and 
description,  strictly  parcel  of  the  freehold,  and  distinguish- 
able from  the  articles  in  the  cases  cited  for  the  defendants, 
whkh  were  all  in  the  nature  of  chattels. 

The  case  was  argued  b  the  course  of  Michaelmas  Term, 
when  the  Court  took  time  to  consider  of  their  judgment, 
which  was  now  delivered  by 

Abbott,  C.J. — The  question  presented  for  our  consi- 
deration in  this  case  was,  whether  the  removal  of  the  lime- 
kilns was  a  breach  of  the  covenant  to  repair  contained  in 
the  lease  of  1 79 1 ,  and  we  are  of  opinion  that  it  was.  Three 
objections  have  been  taken  for  the  defendants.  First,  that 
(«)  S  East,  88; 
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lime-kilns  are  not  buildings  within  the  meaning  of  a  cove- 
nant to  repair  buildings ;  but  that  the  case  answers,  because 
it  finds  that  they  were  erected  with  brick  and  mortar,  and 

Ea?7,  Ix)ndon  that  their  foundations  were  let  into  the  ground.     Second. 

Water-  &  ' 

Works  Com-  that  being  erected  for  the  purposes,  of  trade,  they  were  re- 

pany.  moveable  generally.  Third,  that  by  the  proper  construction 
of  the  two  leases,  they  were  removeable  also,  and  could  not 
be  considered  as  having  been  demised  by  the  lease  of  1791- 
Now  the  demise  in  that  lease  is  of  a  piece  of  ground  for- 
merly called  the  Ozier  Hope,  and  the  wharfs  and  buildihgs 
erected  and  built  thereon,  situate,  &c.  and  abutting,  &c, 
as  the  same  were  demised  by  the  lease  of  1756,  and  the 
premises  are  stated  to  be  in  the  several  occupations  of  per- 
sons therein  named,  and  among  others,  of  James  Ayres, 
lime-burner,  habendum  the  said  piece  of  ground,  wharfs, 
and  buildings  thereon  erected  and  built.  The  lessees 
covenant  to  repair,  uphold,  and  maintain  the  said  piece  of 
ground,  erections,  and  buildings,  wharfs,  cranes,  and  ponds, 
and  the  hedges,  ditches,  pales,  and  fences  belonging  to  the 
premises ;  and  the  said  premises  so  repaired,  upheld  and 
maintained,  to  leave  and  yield  up  at  the  end  of  the  term: 
It  is  settled  by  the  case  of  Naylor  v.  Collinge  (a),  that 
buildings  erected  for  the  purposes  of  trade,  under  a  lease 
containing  a  covenant  to  repair,  cannot  be  removed  by  the 
lessee,  where  the  covenant  is  general  in  its  terms,  and  con- 
tains no  exception.  Such  a  rule  seems  very  reasonable; 
because  the  expectation  that  buildings  will  be  erected 
during  the  term,  and  be  left  on  the  premises  at  the  end  of 
it,  may  frequently  form  an  inducement  to  grant  a  lease,  and 
may  operate  essentially  upon  the  amount  of  the  rent  re- 
served. Then  if  buildings  erected  for  the  purposes  of 
trade  during  the  term  cannot  be  removed  without  a  breach 
of  such  a  covenant,  no  more  can  buildings  erected  pre- 
viously to,  and  existing  at,  the  commencement  of  the  term,' 
unless  there  is  some  very  special  matter  to  withdraw  them  • 
from  the  operation  of  the  covenant.  It  may  be  doubtful 
(a)  1  Taunt.  19. 
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whether  any  sack  special  matter  can  exist  dehors  the  in- 
strument of  demise;  but  on  that  point  it  is  not  necessary  to 
decide  now ;   it  is  enough,  with  reference  to  the  present 
action,  to  say,  that  no  such  matter  is  to  be  found  in  this  ^^  London 
case.     It  has  been  contended,  that  such  an  exception  is  de-   Works-Com- 
rivable  from  the  true  construction  of  the  lease  of  1756,  and        PANY« 
the  under-lease  of  1783.    In  the  former,  the  description  of 
the  premises  is  "  all  that  piece  of  ground  called  the  Ozier 
Hope,  with  the  use  of  a  crane  then  standing  on  part  of  it, 
and  part  of  which  had  been  made  into  a  wharf,  for  the 
lauding,  storing,  and  keeping  goods,  wherein  are  two  docks, 
and  the  wharf  is  fenced  off  with  pales,  and  part  of  which 
was  formerly  an  ozier  ground,  but  then  converted  into  three 
ponds  or  reservoirs."     The   case  does  not   state  whether 
any  covenant  to  repair  was  contained  in  that  lease,  and  in 
all  probability  the  instrument  itself  has  been  lost,  and  its 
contents  are  now  known  only  from  the  recital  of  it  in  the 
lease  of  1791,  in  which  it  is  stated  that  the  lessees  had  ap- 
plied for  a  renewed  term  of  thirty-one  years,  which  was 
granted  at  an  advanced  rent.    The  lease  of  1 756,  therefore, 
contains  nothing  which  has  the  effect  of  restraining  or  qua- 
lifying, in  any  degree,  the  covenant  to  repair,  contained  in 
the  lease  of  1791  ;  and  no  reason  or  rule  of  law  has  been 
suggested  which  can  justify  the  lessees,  after  they  have  ac- 
cepted a  lease,  by  indenture,  of  the  ground  and  the  build- 
ings thereon,  in  saying,  that  the  ground  only,  and  not  the 
buildings  thereon,  were  demised  by  that  lease.     The  mere 
.  circumstance  of  the  buildings  having  been  erected  by  their 
under-lessee   during   the    continuance    of  the  first  lease, 
would  hardly  support  such  a  proposition,  even  if  that  under- 
lessee  had  a  right  to  remove  the  buildings  as  against  his 
lessors ;  because  the  original  lessor  could  not  be  bound  by 
any  contract  entered  into  between  other  persons.     But  the 
argument  wholly  fails  when  reference  is  had  to  the  under 
lease.of  1783,  because  in  that,  Matthews,  the  under-lessee, 
expressly  covenants  not  only  to  repair  the  premises  thereby 
demised  to  him,  but  to  leave  the  premises,  so  repaired,  at 
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the  expiration  of  the  term,  *  together  with  all  such  erections 
and  buildings  as  then  were  or  should  be  at  any  time  there- 
after built  or  set  up,  in,  upon  or  about  the  same,  or  any 
East  London  part  thereof."    Therefore  the  case  of  Naylor  v.  Colling* 
Wobks  Com-  becomes  directly  in  point,  and  shews,  that  the  under-lessee 
pany.        could  not  have  removed  these  lime-kilns  without  committing 
a  breach  of  his  covenant  made  with  his  own  lessors.     For 
these  reasons  we  give  judgment  for  the  plaintiff. 

Postea  to  the  plaintiff. 


Febrwyi.  The  KlNO  V.  BlGNOLD.. 

If  the  counsel    1  HIS  was  an  indictment  against  the  defendant  for  alleged 

for  the  do-  ,  . 

fendanton  the  perjury,  assigned  upon  an  answer  to  a  bill  in  chancery. 

i^ictmen"  for  At  the  trial  before  Abbott>  C-  J->  at  the  Middlesex  Sittings 
a  misderaean-  after  last  Hilary  Term,  after  the  case  for  the  prosecution 
facu^his^aoV  wafl  c'oae^»  the  defendant's  counsel  proceeded  to  address 
dress  to  the  the  jury,  and  in  the  course  of  his  address,  read  some  reso- 
wards  declines  lutions  passed  at  a  meeting  of  the  proprietors  of  an  insurance 

callingwitoess-  institution,  with  which  the  defendant  was  connected,  and 
es  to  prove  .  . 

the  facts  so      stated  certain  facts,  which  he  conceived  to  be  material  to 

counwlVoTthe  exP*a*n  the  defendant's  conduct  in  the  transaction  out  of 

prosecution  is,  which  the  prosecution  arose;  but  upon  after  consideration 

inVentitled  to  ^e  ^ec^ne^  producing  the  resolutions  in  evidence,  or  calling 

a  general  re-     witnesses   to   establish   the   facts  which  he   had  opened. 

Whereupon,  the  counsel  for  the  prosecution  claimed  the 

right  to  reply  upon  the  case  so  opened,  and  he  mentioned 

a  case  from  memory,  where  Lord  Kent/on  permitted  that 

privilege  to  the  prosecutor's  counsel  in  consequence  of  the 

defendant's  counsel  having  read  an  advertisement  from  a 

newspaper,  but  afterwards  declined  putting  it  in  in  evidence. 

Upon  the  authority  of  that  case  and  upon  principle,  the 

Lord  Chief  Justice  held,  that  the  counsel  for  the  prosecution 

had  a  general  right  of  reply  upon  the  defence  which  had 

been  opened,  although  the  facts  and  circumstances  stated 

had  not  been  established  in  evidence.    The  due  adminstra- 


Scarlett  and  Adolphus  for  the  prosecution  (a). 
(«)  Vide  Dowl.  and  Ryl.  N.  P.  C.  59. 


The  Kino 
v. 
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toon  of  justice  required  that  such  privilege  should  be  al- 
lowed ;  because  the  statement  of  facts  and  circumstances 
unsupported  by  evidence  could  not  but  have  an  effect  upon 
the  minds  of  the  jury.  He  should  lay  it  down  as  a  general  Bigbold, 
role  that  where  counsel  for  a  defendant  opens  facts  upon 
the  merits  of  the  case,  and  declines  calling  witnesses  to  prove 
those  facts,  the  counsel  for  the  prosecution  shall  be  entitled 
to  a  general  reply.  The  counsel  for  the  prosecution  replied 
accordingly,  and  the  defendant  was  found  guilty. 

The  defendant  being  now  brought  up  for  judgment, 

Copley,  A.  G.,  (with  whom  was  Chitty)  moved  for  a  rule 
nisi  to  arrest  the  judgment  on  objections  to  the  form  of  the 
indictment. 

Abbott,  C.  J.,  having  read  his  report  of  the  trial  adverted 
to  the  ruling  abovementioned,  and  said  "  I  was  of  opinion 
at  die  trial,  and  1  am  now  of  opinion,  that  if  the  counsel  for 
a  defendant,  in  his  address  to  the  jury,  opens  new  fadts  or 
circumstances,  which  go  to  the  merits  of  the  case,  and  de- 
clines calling  witnesses  to  support  them  in  evidence,  the 
counsel  for  the  prosecution  has  a  right  of  general  reply." 

Bayley,  Holroyd  and  Best,  Js.,  who  were  present,  did 
not  dissent  from  the  propriety  of  this  ruling. 

The  Coubt,  upon  the  grounds  stated  in  support  of  the 
motion  to  arrest  the  judgment,  granted  a  rule  nisi,  which 
\  afterwards  made  absolute. 
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™^J  The  Kiyo  v.  Thomas  Payne. 

Wednesday,  X  HE  defendant  had  been  convicted  on  the  Stage  Coach 

™aiy  *•  Acti  50  Geo.  3.  c.  48.  of  carrying  more  outside  passengers 

be  paid  by  of-  than  is  by  law  allowed,  and  in  default  of  paying  the  penalty 

fenders  under  imposed  by  the  statute  was  committed  to  the  Middlesex 

Coach  Act,  House  of  Correction.    The  defendant  being  now  brought 

must  bea&cerl  UP  ^J  Habeas  Corpus,  and  the  warrant  of  commitment 


must  be  ascer- 
tained b; 
convicti( 
it  is  bad, 


tained  by  the    returned  by  certiorari, 
conviction  or 


Brodrick  moved  to  discharge  him  out  of  custody.  The 
warrant  of  commitment  recites  the  conviction,  from  which 
it  appears  that  the  defendant  has  been  committed  by  the 
justices  for  three  months,  "  unless  before  that  time  he  pays 
the  sum  of  6/.  together  with  the  expenses  of  the  warrant, 
viz.  a  sum  of  shillings,"  without  specifying  the 

sum  which  he  is  to  pay  for  expenses.  This  is  a  fatal 
objection;  and  Rex  v.  Hall  (a)  seems  to  be  an  authority 
in  point.  That  was  a  conviction  under  6  Geo.  1.  c.  48.  s.  1. 
for  cutting  down  and  carrying  away  a  timber  tree.  The  de- 
fendant was  adjudged  to  pay  a  penalty  of  15/.  together  with 
the  charges  previous  to  and  attending  the  conviction,  and  he 
was  committed  for  nine  months  or  until  the  forfeiture  to- 
gether  with  the  charges  previous  to  and  attending  the  convic- 
tion should  be  paid;  and  the  charges  not  being  ascertained, 
either  in  the  conviction  or  commitment,  the  Court  ordered 
the  defendant  to  be  discharged. 

Abbott,  C.  J. — That  case  is  certainly  very  much  in 
point.  The  defendant  here  certainly  cannot  know  on  what 
terms  he  is  to  be  discharged,  and  the  gaoler  is  equally  in 
the  dark.  The  conviction  and  commitment  should  have 
ascertained  precisely  what  sum  for  expenses  the  defendant 
was  to  pay.  Let  the  conviction  be  qua'shed  and  the  de- 
fendant discharged. 

Bayley,  J.  (A)  and  Best  J.,  concurred. 

Discharged. 

(a)  Cowp.  60.        (b)  Hoboyd,  J.,  was  sitting  in  the  bail  court. 
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Pearson,  Gent,  one,  &c.  v.  Henson,  Gent,  one,  &c.         Thurtday, 

February  5. 
THE  defendant,  an  attorney  of  the  Court  of  Common  An  attorney  of 

Pleas,  having  been  arrested  at  the  suit  of  the  plaintiff,  an  j^'^"t™**  8Uf 
attorney  of  this  Court,  aud  a  rule  nisi  having  been  obtained  C.B.byattach- 
for  setting  aside  the  proceedings,  with  costs,  may  no^arrest 

and  hold  him  - 

Piatt  now  shewed  cause  and  contended,  first,  that  the  does,theCourt 
rale  must  be  discharged,  because  where  plaintiff  and  de-  *iW  8Ct  *®j*}c 
fendant  are  attornies  of  different  Courts,  the  plaintiff  is  al-  ings  with  costs 
lowed  his  privilege  of  suing  the  defendant  by  attachment ;  *?' irrcgula.- 
and  in  such  case  it  is  commonly  said,  that  there  is  no  privi- 
lege against  privilege;  the  privilege  of  the  plaintiff  takes 
away  that  of  the  defendant.     Tidd,  74.  Archbold,  105.  and 
the  cases  there  cited.     Second,  that  even  if  the  rule  could 
be  made  absolute,  it  must  be  without  costs ;  and  for  this 
he  cited  Barber  v.  Palmer  (a),  as  a  direct  authority :  Sed 
I** 

Bay  let,  J.,  (b)  In  a  case  like  this,  though  the  defen- 
dant may  not  be  privileged  to  be  sued  by  bill,  still  his  pri- 
vilege from  arrest  extends  to  every  Court,  and  does  not 
merge  in  the  larger  privilege  of  the  plaintiff.  The  plain- 
riff,  therefore,  is  irregular,  and  the  proceedings  must  be  set 
aside ;  and,  I  think,  they  should  be  set  aside  with  costs. 
Barber  v.  Palmer,  in  which  I  was  of  counsel,  pro- 
ceeded on  very  different  grounds  from  any  existing  here. 
If  the  plaintiff  had  shewn  any  offer  on  his  part  to  discharge 
the  defendant  upon  his  filing  common  bail,  the  rule  might 
have  been  made  absolute  without  costs ;  but  as  there  is  no 
such  circumstance,  stated,  I  see  no  reason  why  the  defen- 
dant should  be  burdened  with  the  costs  of  this  application. 

Rule  absolute  with  costs,  (c) 

(a)  6  T.  R.  524.  (b)  The  only  Judge  in  Court, 

(c)  Vide  5  M.  &  S.  281 .    Tidd.  2 18. 
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Ttbrw^L  Soames  and  another  v.  Lonergan  and  another. 

^rt^wtba  ASSUMPSIT  on  a  charter  party  of  affreightment.  The 
5J.  P.  for  a  first  count  stated  that  plaintiffs  were  owners  of  a  ship  called 
oftobriag  the  St'  Patrick>  mA  had  agreed  with  defendants  that  she 
home  a  cargo,  should  proceed  in  ballast  from  London  t&  Cadiz,  remain 
was  stipulated  there  fifteen  days,  and  from  thence  proceed  to  Guyaquil, 
*hat  m  ftL  a,,c',  *'  re<lu*red, to  ^7  one  other  port  on  the  western  coast 
non-arrtvol  at  of  South  America  which  the  freighters  or  their  agents  might 
of  amMher*1*  VP0"1*  an(*  direct ;  in  which  case,  she  should  proceed  first 
ship,  called  tbe  to  that  other  port,  and  afterwards  to  Guyaquil.  That,  on 
beenchartered  her  arrival  at  such  destined  port  or  ports,  she  should  receive 

hj  the  same     and  take  on  board  from  the  agents  of  the  freighters,  all  such 

parties,  and  .  .  . 

was  then  at      lawful  goods  and  merchandize  as  they  might  think  proper, 

sea),  then  the  Up  to  a  fujj  carg0^  and  should  proceed  with  such  cargo  to 
G.  should  be  some  port  in  Spain,  England,  or  the  continent  of  Europe, 
tento'and  pur-  aa  ^e  freighters  or  their  agents  might  appoint  and  direct, 
poses  whatso-  That  the  ship  should,  if  required,  lay  at  her  destined  port  or 
ever.Heldthat         A       *  t      j-        /.        i  *  •  •         . 

the  word  Ports  °*  loading  for  the  purpose  of  receiving  the  cargo, 

u  non-arriirar  ^j  at  ner  destined  port  of  discharge  for  the  purpose  of 
construed  so  as  unloading  the  same,  120  running  days  in  all,  to  commence 
purposes  of  die  aiM*  ke  computed  from  the  day  of  her  arrival  at  her  first 
voyage  for  port  of  loading,  being  admitted  to  pratique  and  ready  to  re- 
had  been  char-  ce'Te  a  carg° ;  to  cease  on  her  departure  from  such  first 
tared,  and  her  port,  to  recommence  on  her  arrival  at  the  second  port  of 
those  purposes  loading,  if  ordered  to  more  than  one,  being  admitted  to  pra- 

Tiiit^^to^  ^^ue  mi  ready  to  receive  a  cafgo  1  to  *****  ag*"1  on  hcr 
fault  of  the      departure  from  such  second  port,  and  to  recommence  on 

i.U*rt*r  on'the   ^er  arrwal  at  her  destined  port  of  discharge,  being  admitted 

*\A    ^Sf   to  P1*^116  an(*  ready  to  deliver  the  cargo.  That  defendants 

Mmrtarors         agreed  that  they  would,  within  fifteen  days  of  her  arrival  at 

"tZTlteh*   Cadiz>  disPatch  **  8hiP  to  Guyaquil,  or  previously,  to  some 

Willi  ■  cargo,    one  safe  port  on  the  western  coast  of  South  America,  and 

would  send  alongside  the  ship,  at  such  port  or  ports,  such 

lawful  goods  as  they  might  think  proper,  and  would  dispatch 

the  ship  to  some  one  port  in  Spain,  England,  or  the  con- 
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tment  of  Europe,  and  would  there  receive  such  cargo  from 
alongside  the  ship  within  the  120  days  thereinbefore  limited 
for  the  purposes  aforesaid,  or  within  the  days  of  demurrage 
thereinafter  mentioned ;  and  would  pay  the  sum  of  6000/. 
in  full  for  the  freight  of  the  ship.  That  the  ship  did  arrive 
at  Cadiz;  that  she  was  ordered  from  thence  to  Lima;  that 
she  arrived  at  Lima  on  the  28th  March,  18£  1 ;  and  that  the 
master  gave  due  notice  of  her  arrival,  and  offered  to  receive 
a  cargo  on  board.  Breach,  that  defendants  did  not,  either 
at  Luna,  or  at  Guyaquil,  or  at  any  other  port  on  the  western 
coast  of  South  America,  or  elsewhere,  send  alongside  the 
ship  any  goods,  or/supply  any  cargo,  or  dispatch  her  to  any 
port  in  Spain,  England,  or  the  continent  of  Europe.  Second 
count  stated  the  charter-party  in  the  same  words,  with 
a  stipulation  that  the  ship  might  be  detained  twenty  days 
on  demurrage,  and  with  this  proviso:  "  Provided  always, 
and  it  was  thereby  understood  and  agreed  by  and  between  the 
said  parties,  that,  in  the  event  of  the  non-arrival  of  the  ship 
or  vessel  called  the  Grant,  Hogarth  master,  charted  for  and 
then  on  her  voyage  to  St.  Bias  de  California,  at  that 
port,  then,  in  such  case,  that  charty-party,  and  every  clause 
and  agreement  therein  contained,  should,  in  case  no  shipment 
had  been  made  under  it,  cease,  determine,  and  be  utterly 
void  to  all  intents  and  purposes  whatsoever."  Averment, 
that  the  Grant  did  arrive  at  St.  Bias  according  to  the  tenor 
and  effect  of  die  charter-party,  with  the  other  averments  as 
in  the  first  count.  The  third  count  alleged,  that  a  certain 
other  charter-party,  was  entered  into  between  plaintiffs  and 
defendants,  in  the  same  words  and  figures  and  to  the  same 
tenor  and  effect  as  that  in  the  second  count  mentioned, 
and,  after  an  averment  of  mutual  promises,  went  on  to  state 
that,  in  consideration  of  the  premises,  it  was  agreed  by  and 
between  plaintiffs  and  defendants  that  the  proviso  for  annul- 
ling the  charter-party,  in  the  event  of  the  non-arrivar-of 
the  Grant  at  St.  Bias,  should  extend  to  the  event  of 
the  non-arrival  of  the  Grant  at  Guyaquil  from  St.  Bias; 
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with  an  averment  that  the  Grant  did  arrive  at  Guyaquil 
from  St*  Bias,  and  in  other  respects  proceeding  like  the 
first  count.  The  fourth  count  was  similar  to  the  third,  but 
alleged  that  defendants  promised  to  use  due  diligence  on 
their  part  that  the  charter-party  might  not  be  annulled  by 
the  non-arrival  of  the  Grant  at  St.  Bias*  Breach,  that  they 
did  not  use  diligence,  and  that  by  reason  of  their  negligence 
the  Grant  did  not  arrive  at  St.  Bias.  The  fifth  count  was 
the  same  as  the  fourth,  only  alleging  that  Guyaquil  was 
substituted  for  St.  Bias.  There  were  then  several  common 
counts.  Defendants  pleaded  the  general  issue.  The  cause 
was  tried  bcffore  Abbott,  C.  J.,  at  the  London  adjourned 
sittings  after  lasiTrinity  term,  when  it  appeared  in  evidence 
that  a  charter-party  substantially  conformable  with  that  stated 
in  the  second  count,  was  entered  into  between  the  parties, 
and  that  the  proviso  was  agreed  to  be  extended  to  the  event 
of  the  non-arrival  of  the  Grant  at  Guyaquil  from  St.  Bias,  as 
averred  in  the  third  count.  That  the  Grant  was  chartered 
by  Messrs.  Barron  and  M'Pherson,  merchants  at  Cadiz,  and 
that  the  St.  Patrick  was  chartered  by  the  defendants  on  their 
account  also.  That  the  St.  Patrick  sailed  from  London 
in  October,  1620,  and  arrived  at  Cadiz  on  the  15th  November 
following;  but  that,  previous  to  her  leaving  Cadiz,  the 
master,  on  the  part  of  himself  and  his  owners,  entered  into 
another  charter-party  with  Don  Juan  de  Arambuza,  a  mer- 
chant at  Cadiz,  to  bring  home  a  cargo  from  South  America, 
with  this,  proviso:  "  That  in  the  event  of  the  arrival  of  the 
Grant,  then  on  her  voyage  to  Guyaquil,  at  that  port;  then, 
that  charter-party,  and  every  clause  and  agreement  therein 
contained,  should,  in  case  no  shipment  had  been  made  under 
it,  cease,  determine,  and  be  utterly  void,  to  all  intents  and 
purposes  whatsoever."  That  the  St.  Patrick,  being  ordered 
by  Messrs.  Barron  and  M'Pherson  to  proceed  to  Lima,  left 
Cadiz  for  that  port  on  the  10th  December,  1820,  and  arrived 
there  on  the  28th  March,  1821,  of  which  notice  was  given 
two  days, afterwards  by  the  master  to  the  agent  of  Messrs. 
Barron  and  M'Pherson,  Don  Yzcue.  That  the  St.  Patrick 
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remained  at  lima  till  the  2 1  at  July,  at  which  time  the  lay-        1824. 
days  agreed  upon  by  the  charty-party  expired,  and  after 
which  time  she  was  never  employed  under  the  charter-party,  v. 

either  by  the  defendants,  or  by  Messrs.  Barron  and  M'Pher-  !****<>**• 
sou.  That  the  St.  Patrick  was  not  dispatched  from  Lima  to 
Guyaquil  either  by  Don  Yzcue,  or  by  any  other  person 
acting  for  the  charterers,  nor  any  home  cargo  provided  for 
her.  That  the  Grant  arrived  at  St.  Bias  on  the  5th  March, 
1821,  sailed  from  thence  for  Guyaquil  on  the  5th  June, 
1821,  arrived  there  on  the  19th  October,  18(21,  and  on  the 
10th  November,  1821,  the  master  made  his  protest,  account- 
ing for  the  delay  which  had  occurred  in  his  arrival,  but  not 
complaining  that  such  delay  had  been  occasioned  by  the 
freighters.  That  the  St.  Patrick,  having  remained  at  Lima 
after  the  21st  July,  182 J,  for  the  purpose  of  obtaining  a 
home  cargo,  under  the  conditional  charter-party,  was  on  the 
24th  of  that  month  seized  by  the  forces  under  the  command 
of  Lord  Cochrane,  but  released  on  the  23d  August  follow- 
ing, when  she  received  on  board  a  part  cargo  and  130  pas- 
sengers for  Cadiz,  with  which  she  was  dispatched  on  the 
12th  November,  sailed  on  the  15th,  and,  having  touched  at 
Rio  de  Janeiro  in  her  way,  arrived  at  Cadiz  on  the  12th 
Afril,  1822.  The  learned  Judge  told  the  Jury,  that  the 
arrival  of  the  Grant  as  mentioned  in  the  proviso,  must  be 
taken  to  mean  an  arrival  in  time  for  the  purposes  of  the 
charter  of  the  St.  Patrick,  and  that,  unless  they  should  be 
of  opinion  that  the  arrival  of  the  Grant  had  been  delayed 
by  the  negligence  or  misconduct  of  the  defendants,  or  of  * 

the  agent  of  Messrs.  Barron  and  ftL'Pherson,  .they  were 
bound  to  find  a  verdict  for  the  defendants.  The  Jury  found 
accordingly  for  the  defendants.    In  the  course  of  last  term, 

Copley,  A.  G.,  obtained  a  rule  nisi  for  a  new  trial,  upon 
two  grounds ;  first,  that  the  arrival  of  the  Grant  at  Guya- 
quil, at  any:  time  during  her  then  voyage,  was  a  satisfaction 
of  the  terms  of  the  proviso;  and  second,  that  the  jury  should 
have  been  directed  to  presume  that  the  delay  was  occasioned 
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either  by  Messrs.  Barron  and  M'Pherson,  or  by  the  de- 
fendants. 

Scarlett  and  F.  Pollock  now  shewed  cause.  The  object 
of  chartering  the  Grant  was,  that  the  proceeds  arising  from 
her  outward  cargo  might  be  applied  in  the  purchase  of  a 
homeward  cargo  for  th6  St.  Patrick.  The  express  condi- 
tion upon  which  the  charter-party  was  made,  was  the  arrival 
of  the  Grant  at  Guyaquil,  and,  unless  that  condition  con- 
templated an  arrival  consistent  with  the  purposes  of  the 
voyage  of  the  St.  Patrick,  it  was  at  once  inoperative  and 
absurd.  It  is  said,  that  the  arrival  of  the  Grant  at  any  time 
was  a  sufficient  discbarge  of  this  condition,  and  if  the  delay 
had  been  occasioned  by  the  freighters  of  the  St.  Patrick, 
the  argument  might  have  some  weight;  but  the  jury  have 
expressly  negatived  that  fact.  The  circumstance  of  the  St. 
Patrick  not  being  dispatched  from  Lima  to  Guyaquil  by 
■  the  agent  of  her  freighters,  is  immaterial  to  the  question ; 
because,  if  she  had  proceeded  to  Guyaquil,  the  captain 
would  not  have  been  bound  to  remain  there  beyond  the  120 
days ;  and,  consequently,  unless  the  Grant  had  arrived  there 
within  that  period,  the  charter  of  the  St.  Patrick  must  have 
been  annulled  by  the  terms  of  the  proviso. 

Copley,  A.  G.,  and  Campbell,  contri.  It  was  laid  down 
to  the  Jury,  as  matter  of  law,  that  the  condition  of  the  pro- 
viso could  only  be  construed  to  mean,  an  arrival  of  the 
Grant  in  time  for  the  purposes  of  the  charter  of  the  St. 
Patrick;  and  if  that  be  not  the  proper  legal  construction  of 
the  proviso,  the  defendants  are  clearly  entitled  to  a  new  trial. 
It  is  admitted  that  the  arrival  of  the  Grant  at  Guyaquil  at 
any  moment  before  the  120  days  had  expired,  would  have 
satisfied  the  condition  of  the  proviso ;  but  even  that  would 
not  have  served  the  purposes  of  the  charter  of  the  St.  Pa~ 
trick,  because  that  vessel  remained  the  whole  120  days  at 
Lima,  instead  of  being  dispatched  to  Guyaquil  by  her 
freighters,  as  she  ought  to  have  been.    The  proviso  de- 
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scribes  the  Grant  as  "  now  on  her  voyage ;"  therefore  the 
arrival  contemplated  clearly  was  an  arrival  in  the  course  of 
her  voyage,  and  as  she  did  arrive  in  the  course  of  her  voy- 
age, she  fulfilled  the  condition  in  the  charter  of  the  St. 
Patrick.  The  proviso  does  not  make  mention  of  the  St. 
Patrick,  nor  in  any  way  express  any  connection  between 
that  vessel  and  the  Grant ;  therefore  the  voyage  of  the  St. 
Patrick  cannot  properly  be  taken  into  account  in  construing 
a  charter-party  exclusively  applying  to  the  Grant.  The 
true  time  of  arrival  suggested  by  that  charter-party,  is  an 
arrival  in  the  course  of  the  voyage ;  none  other  can  be  col- 
lected from  the  terms  of  the  instrument;  and  therefore  none 
other  was  necessary. 

Abbott,  C.  J. — I  think  we  ought  not  to  grant  a  Hew  trial 
in  this  case.  I  left  it  to  the  Jury,  as  a  question  of  fact, 
whether  the  delay  in  the  arrival  of  the  Grant  had,  or  had 
not,  been  occasioned  by  the  negligence  or  misconduct  of  the 
defendants,  telling  them  that  if  it  had,  her  non-arrival  was 
not  in  law  a  defence  to  the  action;  and  they  found  that 
the  delay  was  not  occasioned  by  the  defendants.  I  then 
told  them  that,  according  to  the  true  construction  of  the 
charter-party,  the  arrival  of  the  Grant  must  be  taken  to  mean 
such  an  arrival  as  would  suit  the  purposes  of  the  freighters 
of  the  St.  Pptrick,  and  that'it  was  not  limited  to  the  voyage  * 
in  which  she  was  engaged,  because  that  might  be,  and  in 
point  of  fact  was,  too  late  for  the  purposes  of  the  other 
voyage.  I  am  of  the  same  opinion  now.  Looking  at  the 
charter-party  alone,  I  think  the  arrival  of  the  Grant  was 
not  limited  to  the  course  of  her  voyage,  and  that  the  proviso 
could  not  be  satisfied,  but  by  her  arriving  either  within  the 
120  lay  days,  or  the  additional  20  demurrage  days.  It  seems 
to  me  that  this  is  the  proper  view  of  the  case,  and  therefore 
that  the  defendants  are  not  liable  in  this  action. 

Bayley,  J. — The  question  is,  what  is  the  proper  mean* 
ing  of  the  word  "  non-arrival,"  for  upon  that,  the  merits  of 
this  case  principally,  if  not  altogether,  depend.    Now  the 
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meaning  of  it  may  be  indefinite,  and  then  the  whole  trans- 
action sinks  into  a  mere  wagering  bargain  between  the  par- 
v.  ties.     But  it  may  mean  non-arrival  in  time  for  the  purposes 

Iajneroan.  0f  the  voyage  Qf  the  St.  Patrick,  and  I  am  of  opinion  that 
the  latter  is  the  proper  construction.  If  so,  the  Grant 
ought  to  have  arrived,  either  within  the  120  running  days,  or 
within  such  further  period  as  the  captain  of  the  St.  Patrick 
chose  to  remain  at  Guyaquil,  for  an  arrival  at  any  moment 
during  his  stay  there  would  have  served  the  purposes  of  his 
freighters.  If  the  meaning  of  "  non-arrival"  was  indefinite, 
there  could  have  been  no  possible  motive  for  inserting  the 
proviso  in  the  charter-party  upon  which  the  action  is  brought, 
because  it  would  then  become  absolutely  unconnected  with 
any  of  the  purposes  of  that  instrument.  By  the  other  con- 
struction, they  become  essentially  connected.  The  proba- 
bility is,  that  both  parties  expected  that  the  Grant  would 
arrive  before  the  St.  Patrick,  and  contemplated  that  such 
an  arrival  would  tend  to  promote  the  views  of  the  freighters 
of  the  St.  Patrick.  If  the  Grant  had  not  arrived  within 
the  120  running  days,  or  the  20  demurrage  days,  the  captain 
of  the  St.  Patrick  might,  if  he  had  thought  proper,  have 
waited  still  longer;  and  then  perhaps  the  arrival  of  the 
Grant,  while  he  so  waited,  might  have  satisfied  the  proviso, 
and  have  given  the  plaintiffs  a  claim  to  the  freight.  Cer- 
tainly, if  the  delay  had  been  occasioned  by  the  defendants, 
they  could  not  have  set  that  up  in  answer  to  the  action; 
but  the  Jury  have  disposed  of  that  question,  and  I  think 
rightly,  because  the  plaintiffs  did  not  prove  the  affirmative, 
and  the  defendants  could  not  be  called  upon  to  prove  the 
negative.  I  am  therefore  of  opinion  that  there  is  no  pre- 
tence for  disturbing  this  verdict. 

Best,  J.1— (a)  1  am  of  the  same  opinion.     The  Jury 

have  decided  that  the  defendants  did  not  occasion  the  delay 

in  the  arrival  of  the  Grant,  and  the  only  question  therefore 

for  our  consideration   is,   whether   the  construction  put 

(a)  Holroyd,  J.,  was  sittiug  in  the  Bail  Court. 


L 
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upon  the  charter-party  by  my  Lord  Chief  Justice  at  the 
trial,  was  the  correct  construction,  which  I  am  satisfied  it       Soambs 
was.     It  is  not  unimportant  to  consider  what  line  of  con-  v. 

duct  the  plaintiffs  have  adopted,  and  it  seems  to  me  that 
they  have  by  their  own  acts  put  an  end  to  their  claim.  Un- 
doubtedly if  the  St.  Patrick  had  waited  until  the  Grant 
arrived,  the  owners  might  properly  have  insisted  that  she 
should  have  been  furnished  with  a  homeward  cargo ;  but 
although  the  voyage  spoken  of  in  the  proviso  may  mean 
the  voyage  in  which  the  Grant  was  then  employed,  and 
although  the  Grant  did  arrive  at  Guyaquil  in  the  course  of 
that  voyage ;  still  the  object  of  the  charter-parry  was  de- 
feated, because  the  captain  of  the  St.  Patrick  had  already 
disabled  himself  from  fulfilling  it,  by  abandoning  the  ori- 
ginal contract  and  entering  into  another.  It  is  said  that 
the  charterers  were  bound  to  load  the  St.  Patrick  within 
180  days,  and  the  charter  certainly  does  contain  ah  agree- 
ment of  that  nature ;  but  that  cannot  have  reference  to  the 
proviso,  because,  until  the  Grant  had  arrived,  it  remained 
uncertain  whether  the  charter  would  or  would  not  be  void. 
Before  the  Grant  did  arrive,  the  St.  Patrick  was  engaged 
in  the  performance  of  a  new  contract,  and  therefore  the 
defendants  were  released  from  their  obligation  to  furnish  a 
homeward  cargo  for  her.  For  these  reasons  I  am'  of 
opinion  that  the  plaintiffs  cannot  maintain  this  action. 

Rule  discharged. 


HEAFORD  v.  M'KNIGHT.  Thursday, 

February  5. 

HUTCHINSON  On  a  former  day  obtained  a  rule  calling  Security  for 

on  the  plaintiff  to  shew  cause  why  the  proceedings  in  this  ^^JjJSJS 

action  should  not  be  stayed  until  he  gave  security  for  costs,  who  had  taken 

It  appeared  from  the  affidavit  in  support  of  the  rule  that  an  insolvent 

issue  being  joined  in  Hilary  Term,  1822,  the  plaintiff  gave  ^-^3^ 

notice  of  trial  for  the  adjourned  Sittings  after  that  Term,  before  notice 

of  trial  given. 
VOL.  IV.  O 
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but  afterwards  countermanded  his  notice.  On  the  13th  of 
May  following  he  was  discharged  under  the  Insolvent 
Debtors'  Act.  1  Geo.  4.  c.  119,  having  inserted  in  his  sche- 
M'Knight.  jujg  £he  debt  in  question,  as  beiug  due  to  him  from  the 
defendant,  and  having  executed  the  usual  assignment  of  all 
his  estate  and  effects  to  the  provisional  assignee  as  required 
by  the  Insolvent  Act.  Notwithstanding  this  the  plaintiff 
proceeded  in  his  action,  and  on  the  15th  January  last  gave  a 
second  notice  of  trial,  and  the  defendant  swearing  that  he 
had  a  good  defence  upon  the  merits,  the  Court  granted  a 
rule  nisi  for  security  for  costs. 

D&imatt,  C.S.  now  shewed  cause  against  the  rule,  and  con- 
tended that  this  was  not  a  case  in  which  the  Court  would 
require  the  plaintiff  to  give  security  for  costs.  Prima  facie 
the  debt  for  which  the  plaintiff  sued  was  his  sole  property, 
and  at  all  events  he  must  be  considered  as  suing  for  the 
benefit  of  his  creditors  to  whom  he  would  be  liable  to  pay 
it  over  when  recovered.  No  creditor  had  interfered,  nor  did 
any  regular  assignment  to  a  creditor  appear  to  have  been 
executed.  It  might  be  true  that  an  assignment  had  been 
executed  to  the  provisional  assignee  of  the  Insolvent 
Debtors'  Court,  but  unless  he  interfered,  the  debt  might 
never  be  enforced,  and  the  plaintiff's  estate  would  be 
thereby  prejudiced.  The  plaintiff  might  never  be  able  to 
enforce  payment  of  the  money  if  he  were  required  to  give 
security  for  costs,  and  this  might  be  the  only  means  he  had 
of  paying  his  creditors. 

Hutchinson  in  support  of  the  rule  was  stopped. 

Per  Curiam. — We  think  this  is  a  case  in  which  secu- 
rity for  costs  ought  to  be  given.  The  plaintiff  having 
executed  an  assignment  to  the  provisional  assignee  of  all  his 
estate  and  effects,  he  no  longer  ha>s  a  right  personally  to 
interfere  in  recovering  this  debt ;  and  being  insolvent,  if  he  * 
should  fail  in  the  action  the  defendant  would  have  no  re- 
medy forltis  costs.     We  think  that  the  plaintiff's  assignee, 
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and  if  none  has  been  chosen,  some  of  his  creditors  should 
give  security  for  costs  before  the  action  ought  to  proceed. 


Heaford 

V. 

Rule  absolute.        M'Knight. 


Exparte  Aldridge.  Thursday, 

gm^  February  5. 

1/N  a  former  day  a  writ  of  habeas  corpus  issued  to  bring  The  3  Geo.  4. 

up  Robert  Aldridge  from  the  gaol  of  the  borough  of  Has-  £  ^£jJST 

tings  in  the  county  of  Kent,  for  the  purpose  of  being  dis-  f°r  anJ  person 
*  j  i  !/.!,.•  ••  ii*°be  Found 

charged,  on  the  ground  of  a  defective  conviction  under  the  carrying  and 

3  Geo.  4.  c.  110.     The  gaoler  now,  brought  up  the  pri-  ^^^c' 
soner,  and  in  his  return  to  the  writ  set  out  a  warrant  of  brandy,  and 
commitment  founded  on  the  following  conviction,  which  of  oneo^morc 
had  been  removed  by  certiorari.     "  Be  it  remembered,  credible  wit- 
that  on  &c.  at,  &c,  Robert  Aldridge  hath  been  duly  con-  Desses,"the 

victed  before  me,  E.  M.  one  of  his  Majesty *s  Justices  of  offender  is  lia- 
.   /  ,  ,         «.  bietobesent 

the  Peace  residing  near  the  place  where  the  offence  was  on  board  a 

committed,  of  having,  within  three  months  last  past,  to  wit,  £°f  J  J^1* 
on,  8cc,  at  &c.,  (he  the  said  Robert  Aldridge,  then  and  now  able  to  serve  in 
being  a  subject  of  his  present  majesty,)  been  found  carry-  [f  noL^o'pey 
ing  and  conveying  and  assisting  in  carrying  and  conveying,  *  pecuniary 
contrary  to  the  form  of  the  statute  in  that  case  made  and  Where  a  con- 
provided,  divers,  to  wit,  eight  gallons  of  foreign  brandy,  vJf t!??  8tated 

#  9  tnat  rC  A.  was 

then  and  there  liable  to  forfeiture,  under  and  by  virtue  of  an  duly  convicted 

act  of  parliament  relating  to  the  revenue  of  customs  aud  j^ticVof  hav- 

excise  in  the  United  Kingdom,  for  that  the  said  brandy,  be-  ing  been  found 

ing  goods  liable  to  the  payment  of  customs  and  other  duties,  conveying^ 

had  been  then  and  there  unshipped  with  intention  to  be  Drandy  liable 

.  .  .to  seizure, 

laid  on  land,  customs  and  other  duties  not  being  first  paid  withoutstating 

or  secured,  contrary  to  the  form  of  the  statute,  &c.   And  it  J**1  he  h*d.  , 
*  •  J  %  been  convicted 

is  this  day  in  like  manner  proved,  on  the  oath  of  Joseph  of  that  offence 
Hancock,  to  and  before  me  the  said  Justice,  that  the  said  oa"^°of  acre- 
brandy  was  then  and  there,  to  wit,  on  8cc,  at  &c,  seized  dible  witness:" 
and  taken  from  the  said  Robert  Aldridge;  and  that  he,  the  conviction  was 
Mid  Robert  Aldridge,  (being  a  subject  of  his  said  majesty  *?*£,  ^^was 

G  2  discharged. 
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as  aforesaid,)  was  then  and  there  found,  taken,  stopped,  ar- 
rested, and  detained  by  one  J.G.F.\  he,  the  said  J.  G.  F.9 
Aldridge.  ^en  and  there  being  an  officer  of  his  Majesty's  navy,  and 
brought  and  carried  before  me  the  said  justice,  residing 
near  to  the  place  where  the  said  Robert  Aldridge  was  so 
found,  taken,  arrested  and  detained  by  the  said  J.G.  F.  as 
aforesaid ;  and  that  the  said  Robert  Aldridge  is  not  fit 
and  able  to  serve  in  the  navy;-  1  do  therefore  adjudge,  that 
the  said  Robert  Aldridge  hath,  for  such  offence,  forfeited 
the  sum  of  100/.,  pursuant  to  the  act  passed  in  the  third 
year  of  Geo.  4th,  entitled,  An  Act,  &c." 

Piatt  now  moved,  that  the  defendant  be  discharged,  on  the 
ground  that  nothing  was  shewn  on  the  face  of  the  return  to  au- 
thorize his  detention.  By  the  statute  the  conviction  can  only 
take  place  upon  confession,  or  upon  the  oath  of  one  or  more 
credible  witness  or  witnesses.  Now  it  does  not  appear  that 
this  conviction  has  taken  place  upon  the  oath  of  any  witness, 
still  less  upon  the  oath  of  a  credible  witness.  The  conviction, 
it  is  true,  begins  by  stating,  that  the  prisoner  "hath  been  duly 
convicted/'  but  that  is  not  sufficient.  It  must  be  shewn, 
that  he  has  been  duly  convicted  on  the  oath  of  a  credible 
witness;  but  no  witness  whatever  is  mentioned  from  whose 
testimony  it  appears  that  the  prisoner  was  found  "  carrying 
and  conveying"  the  quantity  of  brandy  mentioned,  which  is 
the  offence,  if  any  has  been  committed.  There  is  nothing 
in  the  remaining  part  of  the  conviction  to  help  this  objec- 
•  tion.  The  Justice  goes  on,  "  and  it  is  this  day  in  like  man- 
ner also  proved,  on  the  oath"  &c.  Now  there  is  nothing 
to  which  the  words  "  in  like  manner"  can  refer,  because 
there  was  nothing  before  stated  to  have  been  proved  on 
oath,  still  less  was  the  manner  of  the  proof  set  out*  The 
conviction  says,  that  the  defendant  is  convicted,  but  nothing 
appears  to  have  been  proved  against  him.  The  offence 
consists  in  being  in  possession  of  uncustomed  brandy  at  a 
certain  time,  but  there  is  no  proof  that  he  has  been  con- 
victed of  that  offence. 
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Shepherd,  contriL  The  statute  3  Geo.  4.  c.  1 10.(a)  gives 
a  form  of  conviction,  which  though  it  has  not  been  strictly 
pursued  in  this  instance,  still,  upon  the  whole,  it  will  be  ald?idge. 
found  that  this  conviction  is  sufficient  both  in  form  and 
substance.  When  the  Justice  begins  by  stating  that  the 
defendant  has  been  duly  convicted  before  him,  the  Court 
will  reasonably  intend  that  every  requisite  of  the  statute 
has  been  observed.  Admitting  that  in  that  part  of  the 
conviction  no  mention  is  made  of  the  description  of  proof 
by  which  the  offence  is  substantiated,  still  what  follows 
cures  the  defect  The  first  part  of  it  is  merely  a  descrip- 
tion of  the  offence  of  which  the  defendant  has  been  duly 
convicted,  and  then  the  Justice  sets  out  the  evideuce  whereon 
the  conviction  has  proceeded.  The  words  "  in  like  manner" 
may  be  referrible  to  the  words  "  hath  been  duly  convicted/9 
that  is,  "  in  like  manner  duly  convicted  on  the  oath  of 
Joseph  Hancock."  It  is  manifest,  upon  taking  the  whole 
conviction  together,  that  the  offence  was  proved  upon  the 
oath  of  Joseph  Hancock ;  and  if  that  be  so,  then  the  convic- 
tion is  right. 

Abbott,  C.  J. — It  is  not  stated  on  the  face  of  this  con* 
viction  to  have  been  proved,  on  oath,  that  the  defendant* 
was  found  carrying  and  conveying  the  brandy  in  question, 
and  that  is  the  offence  alleged  against  him.  All  that  is  said 
in  the  beginning  of  the  conviction  is,  that  he  has  been  duly 
convicted.  If  the  Justice  had  gone  on  and  said,  that  it  had 
been  proved  on  oath  that  the  defendant  had  been  found 
carrying  and  conveying,  it  would  have  been  sufficient.     In- 

(«)  The  form  in  the  schedule  to  that  statute  is  as  follows :   "  Be  it 

remembered,  that  on  the—  day  of ,  in  the  year,  &c.  A.  B.  hath 

been  duly  convicted,  before  me,  — ,  one  of  his  Majesty's  justices  of 
the  peace,  &c.  of  [here  state  the  offence']  by  him  the  said  A.  B.  com- 
mitted against  the  provisions  of  the  acts  of  parliament  made  and  passed 
for  the  prevention  of  smuggling;  which  offence  hath  been  duly  proved 
before  roe,  on  the  oath  of  one  or  more  credible  witnesses;  and  the  said 


George  the  Fourth,  intituled,  &c.    Given,"  &c. 


86 


1821. 


Erparte 
Aldridce. 


CASES  IN  THE  KING  S  BENCJI, 

stead  of  which  he  states  what  had  been  proved.  The  mere 
statement  that  he  hath  been  duly  convicted,  without  shew- 
ing that  the  offence  was  proved  on  oath,  is  not  sufficient, 
and  I  see  nothing  to  which  the  words  "  in  like  manner" 
are  referrible.  It  appears  to  me  therefore  that  this  con- 
viction is  bad,  and  the  prisoner  must  be  discharged. 


Bayley,  and  Holroyd,  Js.,  (a)  concurred. 


Discharged. 


(a)  Best,  J.,  was  absent. 


Thursday, 
February  5. 


To  an  action 
of  debt  on 
bond,  condi 


Amoby  and  Another  v.  Mbryweather. 

1  HIS  was  an  action  of  debt,  upon  a  bond  dated  the  15th 
May,  1822,  for  1,000/.  The  defendant,  after  craving  oyer 
tioned  for  the  of  the  bond,  which  was  conditioned  for  the  payment  of 
500™  by  two  500/.  by  two  separate  instalments,  the  first  on  the  13th 
instalments,  May,  1823,  pleaded,  first,  the  general  issue,  non  est  factum. 
pleaded, "  that  Second,  that  defendant,  on  the  18th  May,  1817,  by  one 
w^l^f^1  Matthetv  White,  beiug  the  agent  and  acting  for  and  on  behalf 
of  defendant,  made  and  entered  into  divers  unlawful  contracts 
and  agreements  with  divers  persons  to  defendant  unknown 
for  the  purchase  and  sale  of  shares  in  the  3  per  cent,  stock 
to  the  amount  of  10,000/.;  that  those  contracts  were  not 
performed,  but  that  White,  as  the  agent  and  acting  for  and 
on  behalf  of  defendant,  afterwards  voluntarily  paid  and  gave 


W,  made  un- 
lawful  con- 
tracts for  the 
purchase  and 
sale  of  shares 
in  the  public 
funds;  that 
the  contracts 
were  not  per- 
formed; but 


W.  as  agent 

for  defendant  voluntarily  paid  500/.  to  compound  the  differences,  against  tbe  form  of 
the  statute;  that  to  secure  to  W.  the  repayment  of  that  sum,  defendant  gave  his  pro- 
missory note  to  W.,  which  W.  indorsed  to  plaintiffs  long  after  it  bad  become  due;  that 
plaintiffs  afterwards  threatened  to  sue  defendant  on  the  note,  and  that  defendant  in  fear 
of  that  suit,  and  at  the  request  of  plaintiffs,  gave  the  bond,  which  plaintiffs  accepted  in 
lieu  of  the  note  and  the  money  thereby  secured,  they  well  knowing  that  the  note  bad 
been  given  for  the  purpose  and  on  the  occasion  in  the  plea  mentioned."  The  evidence  . 
was  that  W.  received  the  note  as  a  security  for  money  which  he  was  at  some  future  time 
to  |i;iv  for  stock-jobbing  transactions;  and  that  plaintiffs  took  the  note  after  it  was  due, 
find  had  notice  of  the  illegal  consideration  before  the  bond  was  given.  Held,  first,  that 
lUe  evidence  did  not  support  the  plea  which  alleged  that  the  note  was  given  to  secure 
the  n»p:iyment  of  money  already  advanced  by  W.;  and  second,  that  as  tbe  note  was 
taken  after  it  was  due,  and  the  boud,  after  notice  of  the  illegal  consideration,  they  were 
both  eaomily  void,  and  no  action  could  be  maintained  on  the  latter;  but  liberty  was  given 
to  the  defcmlant  to  amend  his  plea  on  payment  of  costs,  and  to  the  plaintiffs  to  reply  de 
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to  the  several  persons  with  whom  the  contracts  were  made, 
the  sum  of  500/.,  in  satisfaction  of  the  respective  differences 
for  the  nonperformance  of  the  contracts  by  defendants,  con- 
trary to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided; that  defendant,  for  securing  to  White  the  repayment 
of  499/.  10s.,  parcel  of  the  sum  of  500/.  so  voluntarily 
paid  by  White,  and  for  no  other  purpose,  on  &c,  at  the 
request  of  White,  made  a  promissory  note,  whereby  he  pro- 
mised to  pay,  three  months  after  the  date  thereof,  to  White, 
or  his  order,  the  sum  of  499/.  10s.;  that  White  indorsed  the 
note  to  plaintiffs,  who  well  knew  that  the  note  had  been  made 
by  defendant  for  the  purpose  and  on  the  occasion  aforesaid; 
and  that  when  the  note  became  due,  plaintiffs  having 
threatened  to  sue  defendant  upon  the  note,  defendant  en- 
tered into  the  bond  instead  of  the  note  and  for  payment  of 
the  money  secured  thereby.  Third,  after  stating  as  before 
that  the  unlawful  contracts  were  made,  that  W hit e<paid  the 
sum  of  500/.  for  the  differences,  and  that  defendant  gave 
the  note  for  securing  the  repayment  of  that  sum  to  White; 
u  that,  before  the  payment  of  the  said  note,  and  long  after 
the  same  had  become  due  and  payable,  according  to  the 
tenor  and  effect  thereof,  to  wit  on  1st  January,  1820,  White 
indorsed  the  same  to  plaintiffs;  that  afterwards,  to  wit  on 
13th  May,  1829,,  plaintiffs  threatened  to  commence  an 
action  against  defendant  for  the  recovery  of  the  said  sum  of 
money  in  the  said  note  mentioned,  and  thereupon  defendant, 
in  fear  of  the  said  action,  did,  at  the  request  of  plaintiffs, 
make  and  seal,  and  as  his  act  and  deed  deliver  to  plaintiffs 
the  said  writing  obligatory  in  the  said  declaration  mentioned, 
and  plaintiffs  received  and  accepted  the  same  in  lieu  of  the 
said  last  mentioned  promissory  note,  and  of  the  said  sum 
of  money  so  purporting  to  be  secured  thereby,  including  also 
therein  the  sum  of  5/.  5s.,  for  the  stamp  impressed  on  the  said 
writing  obligatory  and  the  costs  thereof,  and  on  no  other 
account  and  for  no  other  consideration  whatsoever,  plain- 
tiffs then  well  knowing  that  the  said  promissory  note  had 
been  made  and  drawn  and  delivered  by  defendant  on  the 
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occasion  and  for  the  purpose  in  the  plea  mentioned;  and 
on  no  other  occasion  or  account  whatsoever."  Issue  upon 
all  the  pleas.  At  the  trial  before  Abbott,  C.  J.,  at  the 
London  adjoumed  Sittings  after  last  Eatfer  term,  the  exe- 
cution of  the  bond  being  admitted,  Mr.  White  was  produced 
as  a  witness  for  the  defendant.  He  stated  that  the  pro- 
missory note  was  delivered  to  him  as  security  for  a  sum  of 
money  which  he  had  to  pay,  as  the  broker  and  agent  of  the 
defendant,  for  certain  losses  in  stock-jobbing  transactions, 
and  that  on  the  l6th  May,  J  8 19,  being  in  want  of  money, 
he  indorsed  the  note  over  to  the  plaintiffs,  as  a  security  for  a 
loan  of  money  then  advanced  by  them  to  him,  but  that  he 
did  not  then  make  known  to  them  the  consideration  for 
which  he  had  received  it,  though  they  were  made  acquainted 
with  that  circumstance  previous  to  the  execution  of  the 
bond.  Upon  this  evidence  the  learned  judge  directed  the 
Jury  to  find  their  verdict  for  the  plaintiffs  on  the  second 
plea,  upon  the  ground,  that  no  proof  had  been  adduced  in 
support  of  the  averment  in  that  plea,  that  the  plaintiffs  had 
notice  of  the  illegal  consideration  for  the  note,  at  the  time 
when  it  was  indorsed  over  to  them. .  His  lordship  was  also 
inclined  to  think  that  the  plaintiffs  were  entitled  to  a  verdict 
upon  the  third  plea,  upon  the  ground  of  variance;  the  plea 
averring  that  the  note  was  given  to  White  to  secure  to  him 
the  repayment  of  the  money  advanced  by  him  for  com- 
pounding the  differences,  and  the  evidence  shewing  that  the 
note  was  given  previously  to  those  differences  being  paid. 
It  was,  however,  insisted  by  the  defendant's  counsel,  that 
the  third  plea  was  sufficiently  established  by  the  evidence, 
and  consequently  a  verdict  was  taken  for  the  plaintiffs  on. 
the  general  issue,  and  on  the  first  special  plea,  and  for  the  de- 
fendant on  the  third  plea,  with  leave  for  the  plaintiffs  to  move 
to  enter  the  verdict  for  them  on  all  the  issues,  or,  for  judg- 
ment non  obstante  veredicto,  upon  the  ground  that  the  bond- 
was  a  valid  instrument,  even  if  no  action  could  have  been, 
sustained  on  the  note;  and  a  rule  nisi  having  been  obtained 
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in  the  alternative,  accordingly,  in  the  course  of  last  Trinity 
tens, 

Scarlett  now  shewed  cause.  If  the  third  plea  is  sup- 
ported by  the  evidence  given  at  the  trial,  it  is  good,  and  the 
defendant  is  entitled  to  retain  the  verdict  found  for  him,  and 
to  have  judgment  upon  the  whole  record.  The  plea  alleges 
that  the  bond  was  given  in  lieu  of  a  promissory  note,  which 
was  indorsed  to  the  plaintiffs  at  a  period  when  it  was  two 
years  over-due,  and  consequently  the  defendant  might  set  up 
as  against  these  plaintiffs  to  an  action  upon  the  note,  every 
defence  which  he  would  have  had  against  the  original 
holders  of  it.  Brown  v.  Turner  (a).  The  plea  further  alleges 
that  the  plaintiffs  well  knew  the  illegal  consideration  for 
which  the  note  was  given,  before  the  bond  was  executed; 
and  being  holders  of  a  promissory  note,  which  they  knew  to 
be  void  by  the  7  G.  2.  c.  8.,  as  being  given  to  secure  a  sum 
of  money  paid  to  compound  differences  in  stock-jobbing 
transactions,  they  accepted  the  bond  in  lieu  of  that  note. 
Bat,  under  such  circumstances,  the  provisions  of  the  statute 
apply  equally  to  the  bond,  as  to  the  note,  and  Cannon  v. 
Bryce  (b),  is  an  authority  to  shew  that  such  a  bond  is  void. 
Thai  was  an  action  by  the  assignees  of  a  bankrupt,  to  whom 
the  defendant  had  lent  money  for  the  purpose  of  stock-job- 
bing transactions,  to  recover  from  him  certain  sums  paid  by 
the  bankrupt  to  the  defendant  in  part  liquidation  of  the  loan. 
The  defendant  was  no  party  to  the  stock-jobbing  transac- 
tions, but  it  was  held  that  the  plaintiffs  were  entitled  to 
recover,  and  it  was  said  in  the  course  of  the  judgment  de- 
livered by  Abbott,  C.  J.,  "  if  the  defendant  acted  unlaw- 
fully n  lending  his  money  to  the  bankrupts,  he  could  not 
have  sued  them  for  recovery  of  payment;  because  no  suit 
can  be  maintained  upon  an  unlawful  act:  and  if  recovery 
could  not  be  enforced  at  law  upon  the  contract  of  lending, 
neither  could  recovery  be  enforced  upon  a  bond  given  for 
the  performance  of  the  contract;  the  bond  was  not  less  void 
(a)  7  T.  R.  6S0.  (6)  3  B.  and  A.  179. 
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than  the  contract."  Then,  secondly,  the  evidence  given  at 
the  trial  was  sufficient  to  support  this  plea.  The  plea  set 
forth  facts  which  sufficiently  shewed  that  the  plaintiffs  had 
no  title  to  recover,  and  the  defendant  did  all  that  it  was  in- 
cumbent on  him  to  do  when  he  proved  those  facts  in  sub* 
stance.  When,  indeed,  a  plaintiff  sues  upon  a  contract  which 
he  finds  it  necessary  specially  to  set  out  upon  the  record, 
he  can  recover  only  upon  that  contract  which  he  has  set  out, 
and  therefore  he  must  prove  it  to  the  letter;  but  it  is  not  so 
where  a  defendant  relies  upon  matters  which  are  not  spe- 
cially stated.  The  allegations  in  the  third  plea  amount  in 
substance  to  no  more  than  this,  that  the  note  was  given  for 
the  settlement  of  differences  on  stock-jobbing  transactions ; 
and  that  was  most  fully  proved.  Whether  it  was  proved  in 
the  precise  technical  language  of  the  plea,  or  not,  is  per* 
fectly  immaterial;  the  plea  would  have  been  quite  sufficient 
if  it  had  merely  alleged  that  the  note  was  given  for  and  in 
respect  of  the  differences.  Now  that  is  in  substance  alleged 
by  the  plea,  and  that  has  in  substance  been  proved;  the  plea 
therefore  is  good,  and  the  defendant  is  entitled  to  judg- 
ment. 


Copley,  A.  G.,  contrA.  Undoubtedly  this  plea  might  be 
so  arranged  by  the  omission  or  alteration  of  certain  parts 
of  it,  as  to  render  it  consistent  with  the  evidence,  and  con- 
sequently good;  but  taken  as  it  now  appears  upon  the 
record,  it  contains  allegations  which  have  not  been  proved, 
and  is  therefore  bad.  Nothing  can  be  plainer  than  the 
variance  between  the  plea  and  the  evidence;  the  former  avers 
that  White  had  paid  the  differences,  and  that  the  note  was 
delivered  to  him  for  the  purpose  of  securing  to  him  the  re- 
payment of  the  money  which  he  had  so  previously  paid: 
the  latter  shewed,  that  the  note  was  given  to  White,  to  secure 
to  him  the  payment  of  money  which  he  would  at  some 
future  time  be  called  upon  to  pay,  but  which  he  had  not  at 
the  date  of  the  note  actually  paid.  But  waiving  this  vari- 
ance, and  granting  the  plea  to  have  been  proved,  the  plain- 


HILARY  TERM,  FOURTH  AND  FIFTH  GEO.  IV. 

tiffs  must  nevertheless  have  judgment  non  obstante  veredicto. 
Hk  plaintiffs  took  the  note  after  it  was  due,  but  without  any 
knowledge  at  that  time  of  the  illegality  of  the  consideration; 
and  therefore,  though  that  illegality  would  have  been  a  good 
answer  to  an  action  brought  on  the  note,  it  is  no  answer  to 
an  action  brought  on  the  bond,  which  is  a  new  security 
subsisting  between  parties  untainted  by  the  original  and 
illegal  contract.  The  present  defence,  in  reference  to  the 
bond,  comes  too  late.  George  v.  Stanley  (a).  There  the 
defendant  gave  bills  for  the  amount  of  a  gaming  debt;  and 
when  they  were  due,  he  renewed  them  with  the  then  holder, 
and  for  the  last  bills,  when  due,  he  confessed  a  judgment* 
The  court  would  not  set  aside  the  judgment,  uuless  he  could 
affect  the  holder  of  the  bills  with  notice,  but  permitted  him 
to  try  that  fact  in  an  issue.  [Holrot/d,  J.  In  this  case  the 
note  was  indorsed  to  the  plaintiffs  long  after  it  was  due; 
that  fact  gives  birth  to  strong  suspicion,  and  raises  the  in- 
ference that  the  plaintiffs  were  aware  of  the  infirmity  attach, 
mg  to  the  title  of  the  indorser,  and  if  so,  they  took  the  note 
subject  to  every  objection  to  which  it  had  been  previously 
liable  in  the  hands  of  the  indorser.]  The  principle  con- 
tended for  is  also  laid  down  in  a,  case  determined  in  this 
court;  Cuthbert  v.  Haley  (6);  where  it  was  held,  that  "  If 
A.  for  an  usurious  consideration  give  his  promissory  note 
to  B.,  who  transfers  it  to  C,  for  a  valuable  consideration 
without  notice  of  the  usury,  and  afterwards  A.  gives  a  bond 
to  C  for  the  amount,  the  bond  is  good."  That,  therefore, 
is  precisely  the  present  case;  there  was  a  substituted 
security  there,  as  here,  and  it  was  found  that  the  plaintiff 
had  no  knowledge  of  the  illegality  of  the  consideration, 
which  the  present  plaintiffs  clearly  had  not  at  the  time  when 
they  became  indorsers  of  the  note.  On  these  grounds,  it 
is,  at  least,  clear  that  the  plaintiffs  are  entitled  to  judgment 
non  obstante  veredicto.  . 


n 


1824. 


Abbott,  C.  J. — The  third  plea  is  certainly  not  sup- 
(a)  4  Taunt.  683.  (6)  8  T.  R.  390. 
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ported  by  the  evidence,  but  we  are  all  of  opinion,  that  the 
justice  of  the,  case  will  be  best  effected  by  giving  the  de- 
fendant liberty  to  amend  that  plea  upon  payment  of  costs. 
We  are  also  of  opinion  that  the  plaintiffs  are  not  entitled  to 
judgment  non  obstante  veredicto;  but  they  will  of  course 
have  leave  to  reply.de  novo  when  the  defendant  has  amended 
his  plea.  The  cases  cited  on  the  part  of  the  plaintiffs  are 
very  distinguishable  from  the  present.  In  the  former  it  did 
not  appear  whether  the  plaintiff  was  or  was  not  infected 
with  privity  to  the  gaming  transaction,  and  therefore  the 
court  granted  an  issue  to  try  that  fact.  In  the  latter,  it  was 
expressly  found,  that  the  plaintiff  received  the  note  for  a 
valuable  consideration,  and  without  notice  of  the  usury,  and 
it  was  upon  that  ground  held  that  the  bond  was  good. 
Here  it  is  in  evidence  that  the  plaintiffs  knew  of  the  illegal 
consideration  when  they  received  the  bond,  and  that  they 
took  the  note  at  an  interval  of  two  years  after  it  was  due ; 
and  therefore  they  never  were  in  a  situation  to  maintain  an 
action  upon  the  note.  Now  the  bond  was  given  in  lieu  of 
the  note,  and  as  the  note  was  taken  subject  to  an  infirmity 
of  tide  of  which  the  plaintiffs  were  cognizant  before  the 
bond  was  executed,  we  are  of  opinion  that  the  latter  instru- 
ment is  equally  void  with  the  former  for  which  it  was  so  sub- 
stituted. This  rule,  therefore,  must  be  discharged,  the 
defendant  having  leave  to  amend  his  plea  upon  payment 
of  costs,  and  the  plaintiffs  being  at  liberty  to  reply  de 
novo  (a). 

.  Bayley,  J. — The  law  says  that  a  man  who  takes  a  note 
after  it  is  due,  takes  it  with  all  its  infirmities,  upon  the  pre- 
sumption that  he  knows  there  is  something  wrong  about  it. 
The  expedient  resorted. to,  of  changing  the  security,  will 
make  no  difference  if  the  original  consideration  be  void* 

Holboyd,  J. — Taking  the  note  so  long  after  it  was  due, 

(a)  Vide  Tate  v.  Wellings,  3  T.  R.  531.  *  Saund.  $06.  a.  note  SI. 
Camp.  445.  •  • 
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is  a  circumstance  exciting  strong  suspicion,  that  the  plaiu-        1824. 

tiffs  must  have  known  that  there  was  some  infirmity  in  the 

note. 


Best,  J. — If  a  party  chuses  with  his  eyes  open  to  take 
a  security  of  this  nature,  he  must  abide  by  all  the  conse- 
quences. 

Scarlett  elected  to  amend  upon  payment  of  costs  at  the 
suggestion  of  the  Court. 


Amort 

v. 
Mbry- 

WEATBEE. 


Q 


Fox  v.  the  Bishop  of  Chester,  (in  Error).  Monday, 

February  9. 

U  ARE  impedit.     The  first  count  of  the  declaration,  a  contract  for 

after  stating  that  the  advowson  of  the  rectory  of  the  church  n«tDw^tnt 

of  fVilmslow  was  appurtenant  to  the  manor  of  Bollyn,  and  don  to  a  living, 

setting   out  the.  title  of  Thomas  Joseph  Trafford  to  the  being  then 

manor,  with  the  appurtenances,  for  life,  and  shewing  that  afflicted  with 

J.  BradthaWy  the  last  incumbent,  was  presented  by  virtue  disease,  with 

of  a  grant  of  the  next  avoidance  made  by  T.  Trafford,  through  Js  * DOW  1*jBe 

whom  J.  T.  Trafford  claimed;  proceeded  thus:  "  and  the  issimoniacml 

said  J.  T.  Trafford  being  so  seised  thereof,  afterwards,  to  ?° ^ju  ^ 

wit,  on  tha  12th  November,  1819,  at  &c,  (the  said  church  c.  6.  though 

tisen  and  there  full  of  the  said  J.  Bradshaw,  the  then  Da9 {|0  jDten_ 


incumbent  thereof)  by  a  certain  indenture  then  and  there  tionof  present- 
ing any  par" 
made  between  T.  J.  Trafford  of  the  one  part,  and  plaintiff  ticular  indivi- 

of  the  other  part,  (which  plaintiff  brings  into  court,  &c.)  he  £jj|£  *J^J 
the  said  T.  J.  Trafford,  for  the  consideration  therein  men-  ed  by  the  por- 
tioned, did  grant,  bargain,  sell,  and  demise  unto  plaintiff,  his  ^^  j^  t^lml 

executors,  8cc.,  all  that  the  said  advowson,  donation,  right  of  t!ie  presents* 

.   -        ..  /.    .  ,       tion  was  void, 

patronage,  presentation,  and  free  disposition  of,  in,  and  to  although  the 

the  said  rectory  and  parish  church  of  Wilmslow,  in  the  cl«rkwa»not 
■  .  pnvy  to  toe 

county  palatine  of  Chester,  with  the  rights,  members,  and  corrupt  con- 
appurtenances  thereunto  belonging;  to  have  &c.  to  plain*  tract* 
tiff,  his  executors,  &c,  for  ninety-nine  years,  if  the  said  T. 
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f824.       J.  Trafford  should  so  long  live.    By  virtue  of  which  said 
Ws>"*'/      last  mentioned  indenture,  plaintiff  then  and  there  became 
9.  and  was  possessed  of  the  said  advowson,  &c.,  of  and  in  the 

Bishop  of     say  rectory,  &c.,  as  in  gross,  by  itself,  for  the  said  term  so 
Uy  him  thereof  granted."    It  then  averred  that  T.  J.  Trafford 
is  still  living,  and  that  after  the  making  of  the  indenture,  and 
while  plaintiff  was  possessed  of  the  advowson,  to  wit  on  &c., 
the  church  became  vacant  by  the  death  of  J.  Bradshaw, 
the  last  incumbent  thereof,  whereby  it  then  belonged,  and 
still  belongs  to  plaintiff,  to  present  a  fit  person  to  the  church, 
being  so  vacant,  but  the  said  bishop  unjustly  hinders  him, 
&c.    The  second  count  was  precisely  like  the  first,  except 
that  it  set  out  a  title  to  the  advowson  in  gross,  and  made  no 
mention  of  the  manor.     The  defendant  craved  oyer  of  the 
indenture  made  between  plaintiff  and  Trafford,  by  which  it 
was  witnessed,  that,  in  consideration  of  6000/.  paid  by  plain- 
tiff to  Trafford,  the  latter  had  granted,  8cc,  and  by  the  in- 
denture did  grant,  8cc,  all  that  the  advowson,  &c.,  of,  in, 
and  to  the  rectory,  &c,  with  the  rights,  &c.,  for  ninety-nine 
years,  if  Trafford  should  so  long  live.    Covenant  by  Trafford 
that  he  had  good  right  to  grant  the  advowson,  and  that  he  would 
indemnify  plaintiff  against  all  manner  of  right,  title,  claim, 
and  demand,  whatsoever,  which  the  chancellor  and  scholars  of 
the  university  of  Cambridge  might  have  or  claim,  in  the  ad- 
vowson, during  the  said  term  of  uinety-nine  years,  and  against 
aH  right,  &c.,  which  any  person  thereafter  presented  or 
nominated  to  the  church  by  the  said  chancellor  and  scholars, 
might  have  or  claim  thereto,  by  virtue  or  color  of  such 
presentation  or  nomination,  and  against  all  costs  and  expenses 
which  plaintiff  might  be  put  to  by  reason  of  any  such  title  or 
claim.      Then,  covenant  for  further  assurance,  with  this 
proviso :  "  Provided  always,  and  it  is  hereby  declared  and 
agreed,  by  and  between  the  said  parties  hereto,  that  when  and 
as  soon  as  plaintiff,  his  executors,  &d.,  shall  have  presented 
to  the  said  rectory  or  church  of  fVilmslow,  by  reason  of  the 
same  having  become  vacant  or  void  by  the  death,  resigna- 
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tko,  deprivation,  evictiou,  promotion,  os  cession,  of  J. 
Eradshaw,  the  present  incumbent,  or  otherwise,  or  through 
the  wilful  neglect  or  default  of  plaintiff,  his  executors,,  &c., 
the  said  rectory  or  church  shall  have  been  suffered,  as  to 
the  presentation,  or  right  of  presentation  thereto,  to  lapse, 
plaintiff,  his  executors,  &a,  shall  and  will,  at  any  time  or 
times  thereafter,  at  the  request  and  proper  costs  and  charges 
of  Traffbrd,  or  such  person  as  he  shall  appoint,  re-assign 
the  said  advowson  to  Traffbrd,  or  such  person  as  aforesaid, 
for  all  the  residue  which  shall  be  then  unexpired  of  the 
said  term  of  ninety *nine  years,  free  from  all  incumbrances,  by 
plaintiff  his  executors,  &c."  Defendant  then  craved  oyer 
of  the  indenture  in  the  second  count  mentioned;  which  was 
at  erred  to  be  in  the  same  words  as  the  indenture  in  the  first 
count  mentioned,  and  therefore  was  not  set  out,,  and  then 
pleaded  that  Traffbrd  did  not  grant  the  advowson  to  plain- 
tiff, modo  et  forma,  concluding  to  the  country.  The  like 
plea  to  the  second  count.  Third  plea  to  both,  counts  averred 
that  the  indenture  in  the  first  count,  and  the  indenture  in  the 
second  count,  was  one  and  the  same,  and  then  stated  that  the 
indenture  was  made  after  the  church  became  vacant  by  the 
death  of  Bradshaw ;  and  that  Traffbrd,  a/Ur  the  church 
became  vacant,  granted  the.  advowson  to  plaintiff,  travers- 
ing the  grant  by  Traffbrd  to  plaintiff  while  the  church  was 
fall  of  Bradshaw,  and  concluding  with  a  verification. 
Fourth  plea  commenced  with  an  averment  of  the  identity 
of  the  church,  the  advowson,  the  indenture  made  between 
Traffard  and  plaintiff,  and  the  disturbance  by  defendant,  in 
both  the  counts  mentioned,  and  proceeded  thus :  "  And  the 
said  bishop  further  saith,  that  the  said  church  of  Wilmslom 
is  within  his  diocese  of  Chester,  and  a  benefice  with  cure  of  ■ 
souls  ;  and  that  while  the  said  J.  T.  Traffbrd  was  so  seised 
of  the  said  manor,  to  which,  &c.  with  the  appurtenances, 
and  of  the  said  advowson,  as  in  the  said  declaration  men- 
tioned, and  before  the  making  of  the  corrupt,  simoniacal, 
and  unlawful  agreement  in  this  plea  after  mentioned,  to  wit, 
on  llth  November,  1819,  the  said  J.  Bradshaw,  then  being 
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the  incumbent  of  and  filling  the  said  church,  was  afflicted 
with  a  mortal  disease,  so  that  he  was  then  in  extreme  dan- 
ger of  his  life,  and  his  life  was  thereby  then  despaired  of, 
to  wit,  at  &c. ;  whereof  as  well  plaintiff  and  J.  T.  Trafford, 
as  one  George  Uppleby,  clerk,  in  this  plea  after  mentioned, 
to  wit,  on  &c,  and  also  at  the  time  of  making  the  corrupt 
&c.  agreement,  in  this  plea  after  mentioned,  there  had  no- 
tice. And  the  said  bishop  further  saith,  that  while  the  said 
J.  T.  Trafford  was  so  seised,  &c.;  and  while  the  said 
J.  Bradshaw,  so  being  the  incumbent,  &c.  was  so  afflicted, 
and  in  such  danger,  &c.  to  wit,  on  fitc.  at  &c.  they  the  said 
J.  T.  Trafford,  plaintiff,  and  G.  Uppleby,  and  each  of 
.  them,  then  and  there  well  knowing  the  premises,  and  believ- 
ing and  expecting  that  the  death  of  the  said  J.  Bradshaw, 
of  the  mortal  disease  aforesaid,  was  then  and  there  fast  ap- 
proaching; and  that  by  means  of  the  death  of  the  said 
J.  Bradshaw,  the  said  church  would  forthwith'  become 
vacant ;  it  was  in  such  belief  and  expectation  corruptly,  &c. 
and  against  the  form  of  the  statute,  &c.  agreed  by  and  be- 
tween the  said  J.  T.  Trafford  and  plaintiff,  with  the  know- 
ledge of  the  said  G.  Uppleby,  that  plaintiff  should  pay  to 
the  said  J.  T.  Trafford  the  sum  of  6,000/.  and  that  the  said 
J.  T.  Trafford,  in  consideration  thereof,  should  grant,  &c. 
to  plaintiff  the  next  presentation  to  the  said  church ;  and 
that,  in  order  to  make  such  .grant,  fyc.  and  as  a  means  of 
making  such  grant,  %c.  to  plaintiff',  of  the  next  presenta- 
tion, fyc*  and  as  a  shift,  contrivance,  and  device,  to  evade 
and  elude  the  making  such  grant,  fa.  as  a  mere  grant,  fyc. 
to  plaintiff,  of  the  next  presentation  to  the  said  church,  in 
express  terms,  the  said  indenture,  in  the  said  declaration 
mentioned  to  have  been  made  between  the  said  J.  T.  Trafford 
and  plaintiff,  should  be  made,  and  that  the  said  J.  T.  Traf- 
ford should  seal,  and  as  his  act  and  deed  deliver,  the  said 
indenture.  And  the  said  bishop  further  saith,  that  after- 
wards, and  while  the  said  J.  T.  Trafford was  so  seised,  &c. 
and  while  the  said  J.  Bradshaw,  so  being  the  incumbent,. 
&c.  was  so  afflicted,  and  in  such  danger,  &c.  to  wit,  on  12th. 
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November,  1819,  to  wit,  at  &c.  in  pursuance,  furtherance,        1824. 
and  performance  of  the  said  corrupt,  &c.  agreement,  and  in      S^*^ 
order  to  make  such  grant,  &c.  of  the  next  presentation,  &c«  v. 

and  as  a  means  of  making  such  grant,  %e.  by  the  said  J.  T.  JJjj^ 
Trafford  to  plaintiff*  of  the  next  presentation,  fyc.  and  as  a 
shift,  Sfc.  to  evade,  fyc.  the  making  such  grant,  fyc.  as  a  mere 
grant,  fa.  to  plaintiff,  of  the  next  presentation,  Sfc.  in  express 
terms,  the  said  indenture,  &c.  was  made,  and  the  said  J.  T. 
Trafford  did  then  and  there  seal,  &c.  the  said  indenture. 
And  the  said  bishop  further  saith,  that  the  said  J.  Brad' 
show,  so  being  the  incumbent,  &c.  remained  and  continued 
so  afflicted  as  aforesaid,  and  in  such  danger,  &c.  as  aforesaid, 
from  the  time  in  that  respect  in  this  plea  above-mentioned, 
until  the  time  of  his  death ;  and  that  afterwards,  to  wit,  on 
12th  November,  1819,  the  said  J.  Bradshaw,  so  being  the 
incumbent,  &c.,  of  the  disease  aforesaid  died,  to  wit;  at  &c. ; 
and  by  means  thereof  the  said  church  then  and  there  became 
and  was  vacant.  And  the  said  bishop  further  saith,  that  by 
reason  of  the  premises,  and  by  force  of  the  statute,  &c.  the 
said  last-mentioned  indenture  became,  and  was,  and  is,  ut- 
terly void,  frustrate,  and  of  no  effect  in  law,  and  wholly  ino- 
perative to  grant,  pass,  or  convey,  any  estate,  right,  title,  or 
interest,  in  the  said  advowson,  or  any  presentation,  or  any 
right  of  presentation  to  the  said  church,  to  plaintiff.  And 
the  said  bishop  further  saith,  that  afterwards,  to  wit,  on  30th 
December,  1819,  at  &c.  plaintiff,  under  color,  and  by  pre- 
tence and  means  of  the  said  last-mentioned  indenture,  so 
made  as  aforesaid,  in  pursuance  of  the  said  corrupt,  &c. 
agreement,  did  corruptly,  &c.  and  against  the  form  of  the 
statute,  &c.  present  the  said  6.  Uppleby,  clerk,  to  the  said 
bishop,  to  be  admitted,  instituted,  and  inducted,  into  the  said 
church,  to  wit,  at  &c.  But  the  said  bishop  further  saith, 
that  by  reason  of  the  premises,  and  by  force  of  the  statute, 
&c.  the  said  presentation  of  the  said  G.  Uppleby  by  plain- 
tiff, so  made  as  aforesaid,  became,  and  was,  and  id,  utterly 
void,  frustrate,  and  of  no  effect  in  law ;  and  the  said  bishop, 
by  reason  thereof,  did  not,  nor  could  admit,  &c.  nor  by  law 
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ought  to  have  admitted,  Sec.  nor  yet  by  law  ought  to  admit, 
the  said  G.  Uppleby  into  the  said  church,  upon,  or  by  vir- 
tue of  that  presentation,  which  is  the  same  hinderance  and 
disturbance,  Sec.  whereof  plaintiff  hath  above  complained, 
fifth  plea,  like  the  fourth,  only  omitting  the  parts  printed 
in  italics.    Sixth  plea,  also  like  the  fourth,  only  omitting 
the  allegation  that  the  simoniacal  contract  was  made  with 
the  knowledge  of  G.  Uppleby.    Seventh  plea,  like  the  fifth, 
with  the  same  variation*    Eighth  plea,  omitting  all  mention 
of  G.  Uppleby,  but  in  other  respects  like  the  fourth,  except 
as  to  the  agreement,  which  was  stated  to  be,  "  That  in 
consideration  of  the  sum  of  6,000/.*  to  be  therefore  paid  by 
plaintiff  to  the  said  J.  T.  Trafford,  the  said  indenture,  in  the 
said  first  couut,  8ec.  mentioned  to  have  been  made,  8ec. 
should  be  made,  and  that  the  said  J.  T.  Trafford  should 
seal,  Sec.  the  said  indenture.    And  the  said  bishop  further 
saith,  that  afterwards,  and  while  the  said  J.  T.  Trafford 
was  so  seised,  8ec.  and  while  the  said  J.  Bradshaw,  so  being 
incumbent,  8ec.  was  so  afflicted,  &c.  to  wit,  on  12th  No- 
vember, 1819,  at  &c.  in  furtherance  &c.  of  the  said  cor- 
rupt &c.  agreement,  the  said  indenture,  in  the  said  first 
count,  Sec.  mentioned  to  have  been  made,  &c.  was  made ; 
and  the  said  J.  T.  Trafford  did  seal,  Sec.  the  said  indenture." 
Ninth  plea,  stating  the  agreement  to  be,  that  J.  1\  Trafford 
should,  "  in  consideration  of  money,  grant,  Sec.  to  plaintiff 
the  next  presentation  to  the  said  church/9  averring  the 
indenture  to  have  been  made  in  pursuance  of  that  agree- 
ment, and  concluding  like  the  eighth.    Tenth  plea,  "  that 
plaintiff,  intending  to  present  the  said  G.  Uppleby  to  be 
admitted,  Sec.  into  the  said  church,  when  the  same  should, 
by  the  death  of  the  said  J.  Bradshaw,  next  become  vacant, 
it  was  then  and  there  corruptly  Sec.  agreed,  8ec.  that  plain- 
tiff should  pay  to  the  said  J.  T.  Trafford  the  sum  of  6,000/. 
and  that  the  said  J.  T.  Trafford,  in  consideration  thereof, 
should  grant,  Sec.  to  plaintiff,  the  next  presentation  to  the 
said  church,  plaintiff  then  and  there  intending  to  present 
the  said  G.  Uppleby  thereto ;"  then  averring  that,  in  order 
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to  make  the  said  grant  of  the  next  presentation!  the  inden- 
ture was  inade  and  sealed,  &c.  by  the  said  J.  T.  Trafford, 
and  was  accepted  and  received  by  plaintiff,  with  intent  to 
present  the  said  G.  Uppleby.    Eleventh  plea,  stating  a  cor- 
rupt agreement  between  plaintiff  and  the  said  J,  T.  Trafford 
that  the  indenture  should  be  made,  and  averring  that  it  was 
made  in  pursuance  thereof.    Twelfth  plea,  the  same,  only 
omitting  the  averment  that  plaintiff  and  /.  T.  Trafford  knew 
of  the  dangerous  illness  of  J,  Bradskaw.    Thirteenth  plea, 
the  same,   only  omitting  all  mention  of  J.  Bradskaw. 
Fourteenth  plea,  an  agreement  between  plaintiff  and  J.  T. 
Trafford,  after  the  death  of  J.  Bradskaw,  and  after  the 
church  became  vacant,  that  in  consideration  of  6,000/.  Traf- 
ford should  sell  the  next  presentation  to  plaintiff,  averring 
that  the  indenture  was  made  in  pursuance  of  that  agreement. 
Fifteenth  plea  the  same,  only  omitting  the  agreement  to 
sell  the  next  presentation.     Replications ;  to  the  first  and 
second  pleas,  similiters.     To  the  third,  that  while  the 
church  was  full  of  the  said  J.  Bradskaw,  the  incumbent 
thereof,  the  said  J.  T.  Trafford,  did  grant,  &c.  the  advow- 
son,  &c.  to  plaintiff.    To  the  fourth,  that  it  was  not  cor- 
ruptly, &c.  agreed,  Sec.  between  plaintiff  and  the  said  J.  T. 
Trafford,  with  the  knowledge  of  the  said  G.  Uppleby,  modo 
et  forma.     To  the  fifth,  the  same,  and  to  all  the  other  plea* 
similar  replications,  traversing  the  corrupt  agreement  modo 
et  fonni.    At  the  trial,  before  Warren,  C.  J.  of  Chester, 
aod  Marshall,  Serjt.  at  the  Chester  Lent  Assizes,  1821,  the 
jury  found  a  special  verdict  to  the  following  effect :    That 
the  matters  comprised  in  both  the  counts  of  the  declaration 
were  identically  one  and  the  same  matters.    That  J.  T. 
Trafford,  before  and  on  the  l£th  November,  1819,  was 
seised  of  the  manor  and  the  advowson  within  mentioned, 
and  that  J.  Brasdhaw,  before  and  on  the  12th  November, 
1319,  was  the  incumbent  of  the  church  of  Wilmslow,  and 
that  the  said  church  was  then  full  of  the  said  J.  Bradskaw : 
that  J.  Bradskaw,  so  being  the  incumbent  of  and  filling 
the  said  church,  was  before  and  on  the  12th  November, 
*  H  2 
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1819,  afflicted  with  a  mortal  disease,  so  that  he  was  then  in 
extreme  danger  of  his  life,  and  his  life  was  thereby  then 
greatly  despaired  of;  that  he  continued  so  afflicted  with 
such  mortal  disease,  and  in  extreme  danger  of  his  life,  and 
his  life  was  and  continued  to  be  greatly  despaired  of  until 
the  time  of  his  death ;  and  that  he,  so  being  such  incum- 
bent, died  of  the  said  mortal  disease  at  half-past  eleven 
o'clock  at  night  of  the  12th  November,  1819*  That  at  ten 
minutes  before  three  o'clock  in  the  afternoon  of  the  same 
12th  November,  1819,  and  while  J.  Bradshaw  was  such 
incumbent,  an  agreement  was  made  and  concluded  between 
J.  T.  Trafford,  so  being  seised  of  the  said  manor  and  ad- 
vowson,  and  plaintiff,  for  the  sale  by  J.  7.  Trafford  to 
plaintiff,  of  the  next  turn  or  presentation  of  the  said  church, 
for  and  in  consideration  of  6,000/.  That  immediately  after 
the  making  of  such  agreement,  on  the  same  12th  November, 
18 19,  J.  T.  Trafford  and  plaintiff,  in  pursuance  of  such 
agreement,  and  in  order  to  carry  the  same  into  effect,  and 
as  an  expedient  to  convey  the  next  presentation  alone,  sealed 
and  delivered  the  within-mentioned  indenture,  bearing  date 
12th  November,  1819,  and  of  which  said  indenture  the  said 
bishop  has  within  had  oyer,  and  which  is  within  set  forth 
upon  such  oyer  thereof.  That  the  said  agreement  was 
made,  and  the  said  indenture  sealed  and  delivered,  in 
the  lifetime  of  J.  Bradshaw,  and  he,  at  the  time  of 
making  the  said  agreement,  and  of  sealing  and  delivering 
the  said  indenture,  was  afflicted  with  the  said  mortal  disease, 
and  in  extreme  danger  of  his  life,  and  his  life  was  thereby 
then  greatly  despaired  of;  and  that  J.  T.  Trafford  and 
plaintiff,  at  the  time  of  making  the  said  agreement,  and  of 
sealing  and  delivering  the  said  indenture,  well  knew  and 
believed  that  the  said  J.  Bradshaw  was  afflicted  with  the 
said  mortal  disease,  and  in  extreme  danger  of  his  life,  and 
that  his  life  was  thereby  then  greatly  despaired  of;  and  that 
the  said  agreement  was  made,  and  the  said  indenture  sealed 
and  delivered,  without  any  knowledge  or  privity  whatsoever 
of  the  said  G.  Uppleby,  and  without  any  intention  to  present 
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the  said  G.  Uppleby  to  the  said  church  when  it  should  be* 
come  vacant.  But  whether  or  not,  upon  the  whole  matters 
aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid  found, 
the  said  /.  T.  Trafford  did  grant,  8cc.  unto  plaintiff,  his  ex- 
ecutors, &£.  the  advowson,  &c.  of,  in,  and  to  the  within- 
named  church,  with  the  rights,  &c.  thereunto  belonging,  in 
manner  and  form  as  plaintiff  hath  in  the  first  and  last  counts 
of  the  declaration,  or  in  either  of  them,  in  that  behalf  al- 
leged, or  in  manner  and  form  as  is  stated  in  the  oyer  of  the 
said  indenture  set  forth,  the  jurors  aforesaid  are  wholly  ig- 
norant. And  whether  or  not,  upon  the  whole  matters 
aforesaid,  the  said  J.  T.  Trafford,  while  the  said  church 
was  full  of  the  said  J.  Bradshaw,  he  being  the  incumbent 
thereof,  did  grant,  &c.  the  jurors  aforesaid  are  wholly  igno- 
rant. And  whether  or  not,  upon  the  whole  matters  afore- 
said, it  was  corruptly,  simoniacally,  and  unlawfully,  and 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, agreed  by  and  between  J.  T.  Trafford  and  plaintiff, 
in  manner  and  form  as  defendant  hath  above  in  his  within-r 
mentioned  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  and  fifteenth  pleas, 
or  any  of  them,  alleged,  the  jurors  aforesaid  are  wholly  ig- 
norant, and  thereupon  they  pray  the  advice,  &c.  concluding 
in  the  ordinary  form.  Judgment  being  given  for  the  de- 
fendant upon  the  special  verdict,  in  the  inferior  court,  the 
plaintiff  brought  error. 

Parke,  for  the  plaintiff  in  error.  The  question  in  this 
case  is,  whether  a  contract  for  the  sale  of  the  next  presenta- 
tion of  a  living,  the  incumbent  being  in  extremis,  but  the 
purchaser  having  no  intention  to  present  any  particular  in- 
dividual,  is,  or  is  not,  simoniacal.  The  plaintiff  certainly 
contends  that  such  a  contract  is  not  simoniacal,  and  the 
argument  is  supported  as  well  by  principle  as  by  authorities. 
Barrett  v.  Glubb  (a)  is  directly  in  point,  where  it  was  held, 
that  "  on  the  purchase  of  an  advowson  in  fee,  the  incum* 
(a)  2  Sir  W.  Bl.  1Q52.  Baa  Abr.  Simony.  A. 


Fox 
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bent  befog  in  extremis,  but  without  any  privity  of  the  clerk, 

the  next  presentation  is  not  void,  as  being  upon  a  simonia- 

cal  contract;"  and  where  De*Grey,  C.  J.  said,  "  the  church 

Bishop  of     is  not  actually  void,  but  in  great  probability  of  a  vacancy; 
Chester 

which  however  is  by  no  means  equivalent  to  a  certainty. 

We  should  go  beyond  every  resolution  of  our  predecessors, 
to  determine  this  to  be  simony.'9  The  principle  and  pro- 
priety of  that  decision  were  very  fully  considered  in  Green* 
wood  v.  The  Bishop  of  London  (a),  and  nothing  was  said, 
either  there,  or  in  any  subsequent  case,  to  invalidate  its 
authority.  [Bayley,  J.  Is  it  known  what  was  the  result  of 
Barrett  v.  Glabb,  and  whether  the  Court  of  Chancery 
.  acted  upon  the  certificate  sent  by  the  Court  of  Common 
Pleas  ?]  That  is  not  known  with  certainty,  but  as  the  case 
has  been  reported  by  Mr.  Dickens  (6)  as  a  decision  of  the 
Court  of  Chancery,  it  would  certainly  appear  that  it  had 
been  adopted  as  such.  The  effect  of  that  decision  is,  that 
all  future  presentations  passed  by  the  contract,  because  the 
advowson  consists  in  fact  of  all  the  future  presentations, 
and  surely,  if  the  next  presentation  passes  when  coupled 
with  others,  it  must  equally  pass  alone.  The  present  case 
is  not  within  the  scope  of  SI  Eliz.  c.  6.  s.  5.  The  object 
of  that  statute  was  to  prevent  the  patron  from  acquiring  any 
personal  benefit  or  profit  by  his  selection  of  the  presentee; 
but  as  the  patron  may  lawfully  be  changed,  any  portion  of 
the  patronage  may,  while  the  church  is  full,  lawfully  be 
sold ;  and  under  such  circumstances  it  canuot  be  said  that 
the  new  patron  acquires  any  benefit  by  presenting,  for  he  is 
within  the  rule  laid  down  by  Lord  Coke  (c),  "  that  a  fit 
person  for  the  discharge  of  the  cure  should  be  presented 
freely,  without  expectation  6f  any  thing."  [Bayley,  J.  By 
12  Jnn.  c.  2.  s.  12.,  he  who  buys,  or  procures  to  be  bought, 
in  his  own  name,  or  that  of  another,  the  next  presentation, 
cannot  present,  nor  be  presented,  to  the  church.]  All  the 
cases  in  which  the  sale  of  a  next  presentation  has  been  held 

(a)  5  Taunt.   T2T.    1  Mar*,        (b)  *2  Dickens,  516. 
208.  S.  C.  (c)  Co.  Liu.  17  b. 


HILARY  TERM,    FOURTH  AND  FIFTH  GEO'.  IV.  1OT 

illegal,  are  to  be  found  in  Watson's  Complete  Incumbent  (a),  1824. 
and  they  are  all  mainly  distinguishable  from  the  present,  for  ^^^ 
they  all  contain  one  or  other  of  these  ingredients ;  either,  a  v. 

fraudulent  presentation,  as  a  mode  of  concealing  a  simonia-  c^ter 
cal  contract;  or,  a  purchase  directly  by  the  clerk  himself; 
or,  a  purchase  with  an  intention  to  present  some  particular 
individual.  In  Winchcombe  v.  Pulleston  (b)  the  next  pre* 
sentation  was  conveyed  to  the  new  patron,  as  a  cloak  for  a 
sknoniacal  contract  previously  made  between  him  and  the 
clerk,  whom  he  afterwards  presented.  In  Kitchin  v.  Cal- 
vert (c)  it  was  said  by  Sniggy  B.,  "  That  if  J.  doth  buy  the 
next  avoidance,  with  an  intent  to  present  JB.,  and  the 
church  becoming  void,  A.  doth  present  B.  accordingly, 
this  is  simony.  By  averment,  and  by  good  pleading,  the 
presentment  of  B.  shall  be  void."  It  follows,  therefore, 
from  that  case,  that  the  contract  is  not  illegal,  except  when 
it  appears,  on  the  face  of  the  record,  that  it  was  made  with 
an  intention  to  present  some  particular  individual ;  and  it  is 
to  be  observed  also,  that  the  contract  there  was  made  after 
the  church  had  actually  become  vacaut.  But  here,  the 
special  verdict  finds  expressly  that  Uppleby  was  no  party 
to  the  arrangement,  and  that  the  plaintiff  did  not  enter  into 
it  with  any  view  of  presenting  him  as  the  Clerk.  The  right 
of  presentation  is  a  valuable  right;  it  is  an  estate,  and  as 
such  is  capable  of  transfer,  so  long  as  there  is  no  corrupt 
motive  mixed  up  with  the  contract,  and  while  the  church  is 
actually  full.  Here,  the  church  was  full  when  the  contract 
was  made.  The  only  criterion  on  this  point  is  the  life  of 
the  incumbent,  for  so  long  as  he  is  actually  alive,  however 
near  he  may  probably  be  to  death,  so  long  the  church  is 
full,  but  from  the  moment  of  his  decease,  the  church  is 
void,  and  the  right  cannot  be  conveyed.  This  church  was 
in  fact  full,  and  the  Court  will  confine  itself  to  that 
point,  and  will  not  enter  into  nice  questions  of  probability. 
In  Brooksbie's  case  (d)  it  was  held  that  the  grant  of  a  pre- 

(a)  32.  (<Q  Cro.  Eliz.  173. 1  Leon.  167. 

{b)Noy,25.    Hob.  165.  S.C.     3  Leofi.  '256.   Dyer,  282,  in  mar- 
(c)  Lane,  102.  gin,  S.  C. 
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sentation  after  the  church  became  vacant,  was  void,  "  for 
after  the  avoidance  it  is  merely  a  thing  in  action,  and  so 
°x         annexed  to  the  person,  that  it  cannot  be  granted  or  re- 
Bishop  of     leased."    Agar  v.  The  Bishop  of  Peterborough  (a),  and. 
many  other  cases,  may  be  cited  to  the  same  point,  and  serve 
to  explain  the  decision  in  the  case  of  Baker  v.  Rogers  (6). 
In  that  case  the  contract  for  the  next  presentation  was  made . 
after  the  church  had  become  vacant,  and  it  was  held,  that,  as 
the  sale  of  it  would  have  been  illegal,  the  presentation  by 
the  purchaser  was,  by  construction  of  law,  a  presentation  by  . 
<  the  owner,  and  was  clearly  simoniacal,  because  the  latter 

had.  received  a  sum  of  money  for  it.     In  Walker  y.  Ham- 
mersley  (c)  there  was  a  sale  of  the  advowson,  with  a  cove- 
nant to  present  a  particular  person,  the  church  being  then 
full  of  an  incumbent  by  occupation ;  and  it  was  held  to  be 
simony,  because  by  construction  of  law  the  church  was  va- . 
cant  at  the  time  of  the  sale.    The  circumstances  of  this 
case  shew  that  it  is  not  within  the  terms  of  the  3 1  Eliz.  c.  6., 
and  if  so,  it  does  not  come  under  the  jurisdiction  of  this 
Court,  for,  as  Lord  Holt  said  in  The  Bishop  of  St.  David'* . 
v.  Lucy  (d),  "  the  common  law  takes  no  notice  of  any  . 
simony,  but  that  which  the  statute  mentions;"  and  he  after-, 
wards  adds,  "  there  is  not  a  word  of  simony  in  the  statute  of 
Elizabeth,  but  of  buying  and  selling."     Smith  v.  Shelburne 
(e)  has  decided,  that  the  purchase  of  the  next  presentation, 
where  the  incumbent  is  in  extremis,  is  not  simoniacal. 
[Best,  J.  That  case  was  decided  entirely  upon  the  principle 
that  the  purchase  was  made  by  a  father  for  his  son,  which  it 
was  there  assumed  might  legally  be  done;  but  that  has  been  , 
since- doubted,  if  not  expressly  over-ruled.  (/)]    The  pro-  . 
priety  of  the  decision  certainly  was  doubted  at  the  time  by  , 
Anderson,  C.  J.,  but  that  was  upon  the  ground  that  the  son 
was  privy  to  the  contract;  and  that  appears  to  be  the  real 

(a)  Dyer,  129.  (rf)  1  Ld.  Rd.  447.    12  Mod.  237. 

(b)  Cro.  Eliz.  788.  Moor.  914.     S.  C. 

S.  C.  («)  Cro.  Eliz.  685. 

(r)  Skinner,  90.  3  Lev.  1 15.  S.C.      (jQ  Vide  Moor,  9 16.  S.  C.  Booth 

v.  Potter,  Cro.  Jac.  533. 
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objection  that  has  since  been  taken  to  the  case,  for  it  is 
cited  by  Lord  Chief  Baron  Comyns  (a)  as  a  contract  to  which 
the  clerk  himself  was  a  party.  In  Sheldon  v.  Brett  (6)  it  is 
said  by  Hutton,  J.  "  We,  in  Chancery,  have  adjudged,  that 
the  grant  of  the  next  avoidance  for  money,  where  the  parson 
was  sick  in  his  bed,  ready  to  die,  is  simony:  for  the  statute 
is,  if  the  contract  be  made  directly,  or  indirectly,  by  any  way 
or  means."  Bat  that  also  must  have  been  the  case  of  a  con- 
tract made  with  the  knowledge  of  the  clerk,  for  De  Grey, 
C  J.  so  describes  it  in  his  judgment  in  the  case  of  Barrett 
v.Glubb  (c).  The  result,  therefore,  most  clearly  is,  that  by 
the  common  law  the  patron  may  sell  his  patronage  or  any 
portion  of  it,  at  any  time  while  the  church  is  full,  though  he 
never  can  when  the  church  is  vacant ;  and,  that  no  single  case 
can  be  found  which  has  decided  that  the  sale  of  patronage 
while  the  church  is  full  is  made  void  by  the  statute ;  pro- 
vided the  contract  be  made  without  an  intention  by  the 
purchaser  to  present  any  particular  clerk,  and  provided  the 
clerk  himself  be  not  privy  to,  or  party  in,  the  contract.  At 
common  law,  therefore,  the  present  transaction  would  un- 
doubtedly be  valid  and  legal,  and  as  the  special  verdict 
expressly  negatives  the  only  two  circumstances  which 
could  render  it  void  by  the  31  Elit.  c.  6.,  it  is  equally  plain 
that  it  is  good  by  the  statute  law.  Upon  these  grounds  the 
plaintiff  in  error  is  entitled  to  judgment* 

D.  F.  Jones,  contri.  Many  of  the  cases  already  cited 
may  be  dismissed  without  further  examination,  because  in 
some  of  them  the  purchase  was  made,  either  by  the  clerk 
himself,  or  with  his  knowledge,  and  in  others  the  fact  of  the 
incumbent  being  in  extremis  was  unknown  to  the  contract- 
ing parties;  circumstances  which  essentially  distinguish 
them  all  from  the  present  case.  This  is  a  grant  of  a  next 
presentation,  made  for  money,  the  parties  knowing  that  the 
incumbent  was  in  extremis,  but  the  clerk  not  being  a  party 

(a)  Com.  Dig.  Esglise,  (N.  3.)  (c)  2  Sir  Wm.  BI.  1052. 

(b)  Winch.  63. 
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1824.  in,  or  privy  to,  the  contract;  and  the  short  question  is,  whe- 
ther such  a  grant  is  good.  The  church,  though  de  facto 
full,  was,  by  construction  of  law,  vacant,  and  therefore,  ac- 
cording to  some  of  the  authorities  already  quoted,  the 
thing  sold  was  a  mere  chose  in  action,  and  could  not  be 
die  subject  of  grant.  In  order  to  render  the  sale  of  an  ad- 
vowson  or  a  presentation  good,  it  must  appear,  that  the 
purchase  has  been  made  with  an  intention  to  acquire  a 
property  in  the  thing  sold ;  and  it  has  been  so  held  m  every 
known  case  upon  the  subject.  It  was  in  very  early  times 
determined  that  the  sale  of  an  advowson,  made  while  the 
church  was  vacant,  was  void  as  respects  the  next  presenta- 
tion. Jenk.  Cent,  (a)  Stephens  v.  Wall  (b).  It  has  been 
held  void  even  in  a  case  where  no  money  was  paid,  upon 
the  ground  of  public  policy ;  The  Bishop  of  Lincoln  v.  Wol* 
forstan  (c),  where  it  is  said  by  Lord  Mansfield,  and  by 
JPilmot,  J.,  "  that  the  true  reason  why  a  grant  of  a  fallen 
presentation,  or  of  the  avoidance  of  an  advowson,  is  not 
good,  quoad  the  fallen  vacancy,  is  the  public  utility,  and  the 
better  to  guard  against  simony ;  not  for  the  fictitious  reason 
of  its  being  then  become  a  chose  in  action/'  Thus  the 
only  remaining  question  is,  whether  any  difference  is  pro- 
duced by  the  fact  here  found,  that  the  person  presented  was 
in  no  manner  privy  to  the  transaction.  Now,  Baker  v. 
Rogers  (d)  has  certainly  decided  that  such  a  grant  is  void, 
even  though  made  without  the  privity  of  the  clerk;  though 
it  has  been  held  that  under  such  circumstances  the  clerk  is 
not  liable  to  the  penalties  imposed  by  the  act  of  parliament. 
3  Inst.  154.,  and  Dr.  Hutchinson's  Case  (e).  This,  how- 
ever, was  a  sale  of  the  next  presentation  only,  and  not  of 
the  advowson,  in  which  respect  the  case  is  distinguishable 
from  that  of  Barrett  v.  Glubb  (/).  Here  the  incumbent 
was  at  the  point  of  death,  as  the  contracting  parties  well 

(a)  236  C».  13.  (rf)  Cro.  Eliz.  788.   Moor,  91*. 

(6)  Dyer,  282.  b.  1  Ander.  15.  S.  C. 
S.C.  (e)  12  Rep.  101. 

(c)  3  Burr.  1504.  (f)  2  Sir  W,  Bl.  1052. 


Fox 
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knew,  mid  actually  died  only  six  hours  after  the  bargain  was        1824. 

made.     To  hold  such  a  contract  good,  would  be  utterly 

to  defeat  the  policy  of  the  law,  which  is  to  prevent  even  the 

risk  of  a  simoniacal  presentation,  and  in  furtherance  of     Bishop  of 

▼^  H  EST  SR* 

which  it  has  been  held  that  the  purchase  of  a  next  presen- 
tation, in  order  to  the  nomination  of  a  particular  clerk,  is 
void.  Kitchin  v.  Calvert  («).  Sheldon  v.  Brett  (b)  decided, 
"  that  the  grant  of  the  next  avoidance  for  money,  where  the 
parson  was  sick  in  his  bed,  ready  to  die,  is  simony;"  and 
though  De  Grey,  C.  J.  in  Barrett  v.  Glubb  (c),  assumes 
that  the  clerk  in  that  case  was  privy  to  the  contract,  there  is 
nothing  in  the  report  to  justify  the  supposition.  So, "  where 
the  father  of  the  incumbent  contracted  with  the  patron's 
wife  to  give  her  100/.  if  the  patron  would  present  his  son, 
the  patron  or  incumbent  not  knowing  of  this  contract,  yet 
this  was  held  to  be  within  the  statute;"  Calver's  case, 
cited  in  Bawderok  v.  Mackaller  (d)}  which  is  a  sufficient 
answer  to  the  case  of  Smith  v.  Shelburne  (e)  cited  on  the  other 
side.  A  right  of  next  presentation  is  not  deemed  to  be 
profits,  so  as  to  call  upon  the  party  to  account.  Upon  this 
principle  it  has  been  held,  that  a  guardian  in  socage,  or  by 
nurture,  cannot  present  to  a  church  in  the  name  of  the  heir, 
because  he  cannot  account  for  it;  1  Inst.  17.  b.  88.  a. 
3  Inst.  156.  The  like  has  been  held  with  respect  to  a 
mortgage,  in  Amhurtt  v.  Dawlings  (/),  where  the  Court 
said,  "  the  mortgagee  can  make  no  profit  by  presenting  to 
the  church,  nor  can  account  for  any  value  in  respect  there- 
of, to  sink  or  lessen  his  debt,  and  the  mortgagee  therefore 
in  that  case,  until  a  foreclosure,  is  but  in  the  nature  of  a 
trustee  for  the  mortgagor."  The  only  authority  which  bears 
against  the  defendant,  is  Barrett  v.  Glubb  (c),  and  that  va- 
ries from  the  present,  inasmuch  as  there  the  advowson  was 
the  subject  of  the  sale,  and  the  length  of  the  negociation 
between  the  parties  went  to  shew  that  the  thing  sought  to' 

(a)  lane,  102.  (<*)  Cro.  Car.  330. 

(b)  Winch,  63.  (c)  Cro.  Eliz.  685. 
(e)  2  Sir  W.  B1.1052.  (/)  2  Vernon,  401. 
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1624.  be  acquired  was  the  property  in  the  advowson,  ancfr  not 
merely  the  early  right  of  nomination  to  the  next  turn. 
Many  cases  have  decided  that  the  statute  31  Eliz.  c.  6., 
though  penal,  ought  to  receive  a  liberal  construction,  with- 
out which  the  object  of  the  legislature  must  be  defeated, 
and  public  policy  evaded.  This  contract  was  made  with 
a  view  to  the  immediate  right  of  presentation,  and  as  such 
it  was  a  fraud  upon  the  policy  of  the  law,  and  consequently 
void.  For  these  reasons  the  judgment  of  the  Court  below 
must  be  affirmed. 

Parke,  in  reply.  That  this  contract  might  have  been 
void  either  by  the  common  law,  or  the  canon  law,  it  is  not 
necessary  to  dispute,  because  the  question  now  is,  whether 
it  is  void  by  the  statute  of  Elizabeth.  "  Simony,  as  such," 
said  De  Orey,  C.  J.  in  Barrett  v.  Glubb  (a),  "  was  un- 
known to  the  common  law,  though  1  agree  that  corrupt 
presentation  was.  But  what  is,  or  is  not,  simony,  now  de- 
peuds  on  the  statute  of  the  31  Eliz.  c.  6.,  which  did  not 
adopt  all  the  wild  notions  of  the  canon  law;  but  has  de- 
fined it  to  be  a  corrupt  agreement  to  present/9  It  is  said 
that  the  transaction  in  this  case  is  a  fraud  upon  the  policy 
of  the  statute ;  .but  as  the  object  of  the  statute  is,  as  it  was 
also  of  the  common  law,  to  have  a  fit  person  presented,  the 
mischief  intended  to  be  prevented  does  not  occur,  unless  a 
corrupt  knowledge  and  participation  in  the  contract  be 
shewn  to  exist  in  the  clerk  himself.  Now  there  is  no 
evidence  of  that  kind  in  this  case,  and  even  if  there  had 
been,  that  would  properly  have  been  for  the  consideration 
of  the  jury  as  a  matter  of  fact,  and  cannot  come  before  the 
Court  as  a  matter  of  law.  It  is  said  in  Byrte  v.  Manning  (6), 
"  without  special  averment,  or  shewing,  that  it  was  a  si- 
moniacal  contract,  it  shall  not  be  so  intended,"  and  upon 
that  principle  the  Court  will  act  here.  There  is  no  special 
averment  or  shewing  of  fraud  in  this  case,  and  therefore  the 
Court  will  not  presume  that  any  fraud  was  intended. 

(a)  2  Sir  W.  BI.  1052.  (6)  Cro.  Car.  425. 
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The  case  was  argued  in  the  course  of  last  Trinity  Term,       1824. 
when  the  Court  took  time  to  consider  of  its  judgment, 
which  was  now  delivered  by 

Abbott,  C.  J. — We  are  of  opinion  that  the  judgment 
of  the  Court  below  in  this  case  must  be  affirmed,  and  our 
opinion  is  founded  upon  the  language  of  the  statute  31 
Eliz.  c.  6.,  and  the  established  principle  of  law,  that  the 
provisions  of  an  act  of  parliament  shall  not  be  eluded  by 
shift  or  contrivance.  The  cases  cited  in  argument  are  to 
a  certain  degree  contradictory,  and  it  is  by  no  means  an 
easy  task  to  make  them  reconcileable.  The  decision  men- 
tioned by  Huttoti,  J.  in  Sheldon  v.  Brett  (a),  would  proba- 
bly prove  a  strong  authority  in  favour  of  the  present  de- 
fendant, if  we  were  acquainted  with  all  the  circumstances 
of  the  case;  but  unfortunately  we  are  not:  and  it  is  op- 
posed by  the  case  of  Barrett  v.  Glubb  (6),  in  which  un- 
doubtedly the  opinion  of  four  very  learned  judges  is  ex- 
pressed in  favour  of  the  validity  of  the  sale  of  a  next 
presentation,  made  where  the  early  decease  of  the  incum- 
bent is  anticipated.  That  case,  however,  does  not  appear 
to  have  been  acted  upon  by  the  Lord  Chancellor,  and 
therefore  we  do  not  consider  it  altogether  as  a  judicial 
authority.  Upon  referring  to  the  entry  of  the  decree  in  the 
Register  Book,  we  find  that  his  Lordship  decreed  a  con- 
veyance of  the  advowson,  and  awarded  costs  to  the  plain- 
tiffs, the  purchaser  and  his  clerk ;  but  he  made  no  decree  to 
restrain  the  seller  from  prosecuting  his  quare  impedit. 
Now  thi9  we  think  he  would  have  done,  if  be  iiad  thought 
that  the  presentation  passed  to  the  purchaser,  for  the  seller 
certainly  must  succeed  in  the  quare  impedit,  because  the 
advowson  had  not  been  actually  transferred  before  the 
church  became  vacant,  but  only  contracted  for:  and  if  the 
Lord  Chancellor  had  thought  that  the  presentation  passed 
to  the  purchaser,  he  would  have  imposed  upon  the  seller 
the  condition  of  presenting  the  purchaser's  nominee,  as  in 
(a)  Winch,  63.  (b)  2  Sir  W.  fit.  1052. 


CASES  IN  THE  KINO  S  BENCH, 

the  case  of  a  mortgage,  for  by  that  course  only  could  that 
nominee  be  entitled  to  be  instituted  to  the  church.  In 
addition  to  this  it  appears,  both  by  the  register  book  and 
by  the  report  of  the  case  in  Dickens,  that  there  was  a  nego- 
ciation  of  some  length  before  the  purchase  of  the  advowson 
was  finally  arranged,  and  that  the  dangerous  state  of  the 
incumbent  was  unknown  to  the  seller,  at  the  time  when  the 
bargain-  was  made:  but  the  fact  of  the  previous  negociation 
was  not  introduced  into  the  case  sent  by  the  Lord  Chan- 
cellor to  the  Court  of  Common  Pleas.  The  special  verdict 
in  this  case  does  not  find  the  fact  of  any  previous  negocia- 
tion; the  only  facts  found,  are,  the  contract  of  the  12th  of 
November,  1819;  and  the  transfer  of  the  same  date.  We 
cannot  presume  any  thing  which  we  do  not  find  in  the  spe- 
cial verdict,  and  therefore  we  have  merely  to  examine  the 
facts  with  which  we  are  furnished,  and  the  language  of  the 
statute  ef  Elizabeth,  with  relation  to  each  other.  The  pre- 
amble to  the  fifth  section,  which  has  somewhat  irregularly 
found  a  place  at  the  close  of  the  fourth,  states,  that  the 
statute  was  made  for  the  avoiding  of  simony  and  corruption 
in  presentations  to  benefices,  Sec.  and  the  fifth  section 
enacts,  "  that  if  any  person  or  persons,  Sec.  shall  or  do  at 
any  time  for  any  sum  of  money,  &c.  directly  or  indirectly, 
or  for  or  by  reason  of  any  promise,  &c.  of  or  for  any  sum 
of  money,  &c.  directly  or  indirectly  present  or  collate  any 
person  to  any  benefice  with  cure  of  souls,  &e.  or  give  or 
bestow  the  same  for  or  in  respect  of  any  such  corrupt  cause 
or  consideration;  that  then  every  such  presentation,  &c. 
shall  be  utterly  void,  frustrate,  and  of  none  effect  in  law, 
and  the  Queen's  Majesty,  her  heirs,  &c.  to  present,  &c.  for 
that  one  time  or  turn  only."  Now,  it  is  a  proposition 
equally  consistent  with  sound  reason  and  law,  that  he  who 
enables  another  to  do  an  act,  which  without  such  enabling 
the  other  could  not  do,  himself,  indirectly  at  least,  if  not 
directly,  does  that  act.  Then,  what  are  the  facts  of  this 
case?  On  the  1 2th  of  November,  1819;  Bradshaw  was 
afflicted  with  a  mortal  disease,  so  that  he  was  then  in  ex- 
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treme  danger  of  his  life,  and  his  life  was  thereby  then 
greatly  despaired  of;  he  continued  to  be  so  afflicted  with 
such  mortal  disease,  and  in  extreme  danger  of  his  life,  and 
his  life  was  and  continued  to  be  so  greatly  despaired  of 
until  the  time  of  his  death ;  and  he  died  on  the  same  12th 
of  November,  about  half  after  eleven  at  night.  On  the  same 
13th  of  November,  about  ten  minutes  after  three  in  die 
afternoon,  an  agreement  was  made  and  concluded  between 
Trqfford,  who  was  then  seised  of  the  advowson  for  his  life, 
and  the  plaintiff,  for  the  sale  by  Trafford  to  the  plaintiff,  of 
the  next  presentation,  in  consideration  of  £6fi00.  On  the 
same  12th  of  November,  and  immediately  after  making  that 
agreement,  Trqfford  and  the  plaintiff,  id  pursuance  of  the 
agreement,  and  as  an  expedient  to  carry  it  into  effect,  and 
to  convey  the  next  presentation  alone,  executed  the  deed  of 
which  the  defendant  has  had  oyer,  (being  that  on  which  the 
title  pf  the  plaintiff  is  founded,)  and  which  purports  to  be  a 
conveyance  of  the  advowson  by  Trafford  to  the  plaintiff 
and  his  executors  for  ninety-nine  years,  if  Trafford  shall  so 
long  live.  At  the  time  of  making  the  agreement,  and  exe- 
cuting the  deed,  Bradshaw,  the  incumbent,  was  afflicted 
with  the  said  mortal  disease,  and  in  extreme  danger  of  his 
life,  and  his  life  thereby  then  greatly  despaired  of;  and 
Trafford  and  the  plaintiff,  at  the  time  of  making  the  agree- 
ment, and  executing  the  deed,  well  knew  and  believed  that 
Bradshaw  was  afflicted  with  the  said  mortal  disease,  and 
was  in  great  danger  of  his  life,  and  that  his  life  was  thereby 
then  greatly  despaired  of.  Such  is  the  finding  of  the  jury, 
which  agrees  precisely  with  the  allegations  in  the  seventh 
and  some  other  pleas,  and  though  it  differs  from  those  in 
the  sixth  plea,  by  substituting  a  general  knowledge  and  be- 
lief, for  a  knowledge  of  the  deceased,  the  danger  and  the 
despair  of  life,  and  a  belief  that  death  was  fast  approaching, 
the  variation  cannot  be  regarded  as  material.  Can  it  be 
contended,  that  an  agreement  for  the  sale  of  a  next  presen- 
tation, made  when  the  incumbent  is,  and  is  known  to  be,  at 
the  point  of  death,  followed  up  by  a  deed  purporting  to  be 
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a  conveyance,  not,  like  the  agreement,  of  a  next  presenta- 
tion, but  of  a  term  likely  to  comprehend  several  presenta- 
tions, though  intended  to  convey  the  next  only,  is  not  a  plain 
evasion  of  the  provisions  of  the  act  of  parliament,  and  an 
indirect  presentation  by  the  seller,  of  the  clerk  of  the  pur- 
chaser ?  If  it  is  an  evasion  of  the  act  of  parliament,  it  must 
necessarily  be  void  upon  general  principles,  according  to 
the  construction  of  law  suggested  by  Lord  Hardwicke  in 
Grey  v.  Hesketh  (a),  and  by  the  established  doctrine  of  the 
bankrupt  laws,  that  a  voluntary  payment  made  by  a  man  in 
contemplation  of  bankruptcy  to  one  creditor,  for  the  pur- 
pose of  favouring  that  creditor  to  the  prejudice  of  the  rest, 
is  an  evasion  of  that  rateable  distribution  for  which  those 
laws  provide,  and  therefore  void,  and  the  money  recoverable 
by  the  assignees.  We  are,  however,  of  opinion,  that  the 
presentation  made  under  such  circumstances  is,  indirectly, 
a  presentation  by  the  seller.  It  is,  indeed,  found,  that  the 
agreement  was  made,  and  the  deed  executed  without  the 
intervention  or  privity  of  the  person  afterwards  presented 
by  the  plaintiff,  and  without  any  previous  intention  on  his 
part  to  present  that  particular  person  when  the  church 
should  become  vacant.  But  several  of  the  cases  quoted  in 
argument,  and  especially  that  of  Baker  v.  Rogers  (ft),  shew, 
that  the  privity  of  the  clerk  is  not  a  necessary  feature  to 
constitute  a  corrupt  and  simoniacal  contract.  There,  the 
next  presentation  was  purchased  for  money  the  next  day 
after  the  church  became  vacant,  and  the  contract  was  held  to 
be  void,  because  it  ivas  a  fruit  fallen,  and  a  chose  in  action, 
riot  assignable ;  the  presentation  also  was  held  to  be  simo- 
niacal, although  the  person  presented  by  the  purchaser  had 
no  knowledge  of  the  transaction  till  after  he  had  been  in- 
ducted. Nor  is  an  intention  to  present  a  particular  indi- 
vidual a  necessary  feature ;  the  plaintiff  may  have  intended 
to  present  some  other  person,  who,  becoming  acquainted 
with  the  character  of  the  transaction,  might  choose  to  decline 
the  presentation ;  or  may  have  intended  to  select  some  person 
(a)  Ambler.  268.  (6)  Cro.  Eliz.  708. 
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firom  out  of  a  class  of  men  distinguished  by  particular  habits, 
doctrines,  or  tenets;  or  to  indulge  his  liberality  by  bestowing 
a  valuable  appointment  upon  some  person  selected  on 
account  of  his  piety  and  learning.  But  no  one  of  these 
intentions  would  alter  the  character  of  the  transaction  itself; 
the  transaction  may  be  unlawful,  though  the  use  for  which 
it  is  designed  may  be  innocent,  or  even  laudable  :  it  is,  as 
was  said  in  one  report  of  Baker  v.  Rogers  («),  the  contract 
that  makes  the  simony.  Then,  if  this  is,  in  substance, 
which  it  appears  to  us  to  be,  a  contract  for  money,  that 
Traffbrd  shall,  by  means  of  an  assignment  to  the  plaintiff, 
and  consequently  in  the  plaintiff's  name,  present  a  clerk  to 
a  church,  full  in  name  and  form,  but  known  to  the  parties 
to  be  vacant  in  reality,  that  is  an  illegal  contract,  and  a  pre- 
sentation made  under  it  is  void.  Such  a  decision,  it  has 
been  argued,  will  open  the  door  to  many  nice  questions,  and 
to  much  litigation ;  the  only  just  criterion  of  a  simoniacal 
contract  has  been  said  to  be  the  actual  vacancy  of  the 
church ;  and  it  has  been  asked  where  the  line  is  to  be  drawn, 
and  whether  a  conveyance  made  a  few  days,  or  weeks,  or 
months  before  vacancy,  the  incumbent  being  sick,  and  not 
expected  to  survive  long,  can  be  good,  if  a  conveyance 
made  a  few  hours  before  the  decease  of  a  sick  incumbent, 
is  void  ?  To  all  this,  the  statute  is  an  answer.  It  does  not 
notice  the  vacancy  of  the  church,  nor  does  it  make  vacancy 
necessary  to  render  a  contract  corrupt ;  it  is  consistent  with 
the  very  words  of  the  statute,  that  a  contract  may  be  cor- 
rupt even  while  the  church  is  full.  I  presume,  no  person 
would  argue  that  a  sale  for  money  of  a  next  presentation, 
coupled  with  an  agreement  for.  an  instant  or  early  resigna- 
tion, would  not  be  within  the  statute,  and  void ;  and  if  va- 
cancy is  not  necessary  to  a  corrupt  contract,  the  particular 
facts  and  circumstances  of  every  case  must  be  attended  to, 
as  the  best  criterion  of  the  nature  and  character  of  a  con-  * 
tract.  It  is  needless,  to  repeat  the  facts  of  this  case ;  they 
are,  I  trust,  such  as  have  not  often  occurred,  and  are  not 
(a)  Moor.  914. 
VOL.  IV-  1 
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likely  soon  to  occur  again.  Our  judgment  here  will  govern 
only  in  cases  of  similar  circumstances,  and  not  in  any  case  of 
a  fair  anticipation  of  a  speedy  vacancy,  derived  from  the 
apparent  ill  health,  infirmity,  or  age  of  the  incumbent,  and 
the  realization  of  which  may  be  long  protracted,  or  wholly 
frustrated.  We  regard  the  present  as  the  case  of  a  church 
full  in  name  and  form,  but  vacant  in  substance  and  reality, 
and  known  to  be  so  by  the  contracting  parties,  who,  con- 
scious that  the  contract  would  not  bear  exhibition  in  its  real 
shape,  endeavoured  to  cloak  and  conceal  it  under  the  sem- 
blance of  a  conveyance,  more  extensive  in  its  form,  but  nar- 
rowed in  its  effect,  by  a  mutual  agreement,  to  the  primary 
object  of  their  contract,  which  was  the  next  presentation  to 
a  church,  which  they,  throughout  the  transaction,  treated  as 
actually  vacant.  For  these  reasons,  we  are  of  opinion  that 
the  judgment  of  the  Court  below  ought  to  be  affirmed. 

'  Judgment  affirmed. 


Monday, 
February  9. 

An  informal 
plea  in  abate- 
ment cannot 
be  quashed  on 
motion, 
though  plead- 
ed for  delay; 
it  must  be  de- 
murred to. 


The  King  v.  R.  S.  Cooke. 

X HIS  was  an  indictment  against  the  defendant,  and  three 
other  persons,  for  a  conspiracy,  to  which  this  defendant 
pleaded  the  following  plea  in  abatement :-— "  And  Richard 
Stafford  Cooke,  Lord  Stafford,  Baron  Stafford,  who  is  in- 
dicted by  the  name  of  Richard  Stafford  Cooke,  late  of  the 
parish  of  Castlechurch,  in  the  county  of  Stafford,  gentleman, 
in  his  own  person  comes,  and  having  heard  the  said  indict- 
ment read,  prays  judgment  of  the  said  indictment,  because 
he  says  that  on  the  day  of  taking  the  inquisition  aforesaid, 
and  long  before*  be  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  Lord  Stafford,  Baron  Stafford,  and  the 
state,  degree,  title,  and  honour  of.  Lord  Stafford,  Baron 
Stafford,  on  the  day  of  taking  the  inquisition  aforesaid,  and 
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bog  before,  had  and  enjoyed,  and  still  has  and  enjoys,  and 
this  he  the  said  Richard  Stafford  Cooke,  &c.  is  ready  to 
verify,  &c.  Wherefore,  8cc."  On  a  former  day,  Talfourd 
obtained  a  rule  nisi  for  quashing  this  plea,  on  the  ground 
that  it  was  informally  pleaded,  and  pleaded  for  the  mere 
purpose  of  delay. 

Campbell  now  shewed  cause.  It  is  not  pretended  that 
if  this  plea  is  well  pleaded  in  point  of  fonn,  it  is  not  a  good 
plea  to  this  indictment.  Then  if  it  be  informally  pleaded, 
the  proper  course  for  the  prosecutors  to  adopt  is  to  demur; 
because  it  is  quite  unusual  to  call  upon  the  Court  to  quash 
a  plea  in  abatement,  for  informality.  The  effect  of  this 
application  is  to  deprive  the  defendant  of  his  writ  of  error, 
for  if  this  plea  should  be  quashed,  he  would  have  no 
remedy.  No  case  can  be  cited  on  the  other  side  in  which 
the  Court  has  ventured  to  quash  a  plea  in  abatement.  In 
Thomas  v.  Smithies  (a),  the  Court  of  Common  Pleas  refused 
to  quash  even  a  nonsensical  plea  in  abatement,  but  left  the 
party  to  sign  judgment  at  his  peril.  The  objection,  it 
seems,  to  the  plea  is,  that  the  patent  by  which  the  defen- 
dant's peerage  is  created,  has  not  been  set  out,  and  that  the 
defendant  has  not  deduced  his  pedigree  from  the  person 
under  whom  he  derives  his  title ;  but  this  seems  unneces- 
sary, Rex  v.  Knowles  (6),  Co.  Lit.  16.  b.  and  n.  3.  Countess 
of  Rutland's  case  (c),  2  Hale's  P.  C.  240.  But  the  prelimi- 
nary objection  is,  that  the  Court  cannot  quash  this  plea,  let 
it  be  never  so  informally  pleaded.  [Abbott,  C.  J.  We  are 
certainly  not  called  upon  to  decide  the  sufficiency  of  the 
plea;  the  question  is,  whether  we  shall  quash  it,  as  being 
utterly  bad.  It  certainly  is  a  strong  measure  to  quash  the 
plea  altogether ;  we  will  hear  the  other  side.] 

Scarlett  and  Talfourd  contnL  The  object  of  this  plea 
is,  in  the  first  place,  to  obtain  a  different  mode  of  trying  the 
defendant's  supposed  title  to  the  peerage,  than  that  pre- 

(a)  4  Taunt.  66a        (*)  1  Ld.  Rayra.  10.        (c)  6  Rep.  53. 

12 
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scribed  by  law ;  and,  in  the  second,  to  delay  public  justice. 
The  question  is,  whether  this  is  a  bou&  fide  plea ;  for  if  it 
be  not,  the  Court,  in  its  discretion,  will  quash  it.  In  all 
criminal  proceedings,  if  a  plea  be  bad,  or  improperly 
pleaded,  the  Court,  in  its  discretion,  will  either  quash  it  on 
motion,  or  leave  the  prosecutor  to  demur.  This  discretion 
is  not  exercised  with  reference  so  much  to  the  degree  of  in- 
formality apparent  on  the  face  of  the  plea,  as  to  the  degree 
of  injury  and  delay  by  which  the  purposes  of  public  justice 
may  be  affected.  With  respect  to  indictments,  it  is  laid 
down  in  Com.  Dig.  tit.  Indictment  (H),  that  a  defective 
indictment  may  be  quashed  upou  motion ;  and  there  seems 
no  good  reason  why  the  same  power  should  not  be  exer- 
cised by  the  Court  with  respect  to  defective  pleas.  Here  is 
a  plea  obviously  pleaded  for  delay,  and  which  ought  not  to  be 
encouraged.  In  Rex  v.  Grainger  (a),  the ■ Court  quashed 
a  dilatory  plea,  because  there  was  no  affidavit  to  verify  it ; 
this  at  least  is  an  authority  to  shew,  that  the  Court  does  ex- 
ercise a  discretion  where  the  plea  is  pleaded  for  delay. 

Abbott,  C.J. — No  instance  has  been  mentioned  in 
which  the  Court  has,  upon  motion,  quashed  a  plea  of  this 
description ;  and  1  believe  none  can  be  found.  The  case  of 
Rex  v.  Grainger  is  no  authority  for  this  purpose,  because 
the  plea  there  not  being  verified  by  affidavit,  according  to 
the  statute  (6),  it  could  not  be  received'at  all  as  a  plea.  In- 
dictments may  be  quashed  on  motion,  but  the  same  reason 
does  not  apply  to  pleas,  which  stand  upon  a  very  different 
footing.  Whatever  may  be  our  opinion  as  to  the  merits  or 
demerits  of  this  plea,  we  think  it  too  strong  a  measure  to  . 
quash  it  on  motion.  - 

The  other  Judges  concurred. 

Rule  discharged, 
(a)  3  Burr.  1617.  (b)  4  and  5  Anne,  c.  16.  ft.  If. 
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The  King  v.  the  Mayor,  Jurats,  &c.  of  Gravesend.         r^nmh. 

THIS  was  a  rule  calling  on  the  Mayor,  jurats,  and  in-  By  charter, 

habitants  of  the  villages  and  parishes  of   Gravesend  and  lion<tfpor*" 

Milton,  in   the  county  of  Kent,  to  shew   cause    why  a  Oraveund 

J  .  *        were  to  have 

mandamus  should  not  issue  to   them,  commanding  them  a  capital  se- 

to  admit  Francis  Southgate  and  George    Nicholas  Rich,  Jf'jf^^j 

as  deputies   and   nominees  of  the  Honourable  C.  Vesey,  and  a  sub-se- 

sub-seneschal  or   under-steward  of  the   said  villages  and  under-8tew- 

parishes,  to  enrol  and  enter  all  indentures  of  apprentice-  ard>  by  the       , 
. .        /  •  i         i        i       •  ■    !•  V  i  -j  latter  of  wham 

ship  of  apprentices  taken  by  the  inhabitants  of  the  said  thejudicial 

corporation,   to   enrol   all   freedoms  of  such   apprentices,  ancf  mims- 
and  to  enter  in  a  ledger  or  book  the  acts  and  matters  agreed  tions  of  a  re- 
upon  at  any  courts  or  assemblies  of  the  said  corporation,  J£r^rrfor„ed° 
and  to  discharge  all  other  ministerial  duties   belonging  or  hot  no  autbo- 
annexed  to  the  said  office.     The  affidavits  in  support  of  the  njm  t0  appoint 
rule  stated,  that,  by  a  charter  of  7  Car.  1.  the  foreman,  ■  d®Putf  and 
jurats,  and    inhabitants    of    the    villages    and  parishes  of  by-law  of  the 
Gravesend  and  Milton,  and  their  successors,  were  created  a  TOr^J2^3iat 
corporation  by  the  name  of  "  The  Mayor,  Jurats,  and  in-  the  under- 
habitants  of  the  villages  and  parishes  of  Gravesend  and  luffofaa  dc- 
Milton,  in  Kent."    By  that  charter,  they  were  to  have  one  Puty>  »hould 
capital  seneschal,  or  high  steward,  and  one  other  person,  at  every  court, 
skilful  in  the  laws  of  the  kingdom,  sub-seneschal,  or  under-  l?  d»8C"argc 
steward,  who  should  inhabit  and  reside  in  the  villages  and  his  office : 
parishes  aforesaid,  unless  the  mayor,  jurats,  and  inhabitants  under.5teward 
for  the  time  being  should  dispense  therewith.     Power  was  could  not  ap- 
given  to    the  corporation    to  make  by-laws  for  declaring  generally,  to 
after  what  manner  the  mayor,  jurats,  and  inhabitants,  and  discharge  all 
.    •      a*  ^      -   •  .       .!■    .  ii  i  his  ministerial 

their  officers  and  ministers  should  behave  and  demean  them-  duties. 

selves  in  their  offices  and  functions  respectively.     On  the  he^Tht  mt*' 

20th  March,  1822,  two  by-laws  were  made  at  a  corporate  point  a  deputy 

•  *  ■        i         u   •  i    i  •  l*  to  do  some 

meeting ;  one,  requiring  that  all  inhabitants  taking  appren-  partiCular 

tices  should  bring  their  part  of  the  indenture  to  the  mayor  ministerial 

act,  with  the 
to  be  signed  and  allowed,  and  that  the  sub-seneschal  should  assent  of  the 

theu  enrol  the  same  in  a  book,  kept  for  that  purpose,  and  corporation, 
also  should  enrol  the  freedom  of  every  person  having  served 
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>  an  apprenticeship  of  seven  years,  and  then  claiming  his 

~.    „  freedom ;  and  the  second  requiring  that  all  acts  and  matters 

The  King  '  ,,.,.,       *       i_ 

v.  agreed  upon  at  any  courts   or  assemblies   holden  by  the 

JoratsM&c°r,f  ma?or>  jurats,  and  common  council  of  the  corporation, 
Gravesend*  touching  or  concerning  the  good  or  government  of  the 
same,  should,  by  way  of  act  or  order,  be  forthwith  drawn 
up  and  entered  in  some  ledger  or  book  to  be  kept  for  that 
purpose  by  the  under-steward  of  the  corporation  for  the 
time  being ;  and  that  the  said  under-steward  or  recorder  for 
the  said  corporation  for  the  time  being,  or  his  sufficient  de- 
puty, should  be  attendant  at  every  court  of  record  holden 
before  the  mayor,  and  jurats  of  the  corporation,  and  there 
should  well  and  faithfully,  according  to  his  utmost  skill,  do, 
perform,  and  execute,  all  and  every  such  thing  and  things 
belonging  to  his  said  office.  On  the  2 1st  March,  the  Ho- 
nourable C.  Vesey,  barrister  at  law,  was  elected  sub-senes- 
chal of  the  corporation,  and  sworn  on  the  8th  April,  and  his 
residence  being  dispensed  with  by  the  consent  of  the  cor- 
poration, he  appointed  Mr.  Southgate  and  Mr.  Rich,  who 
were  both  attornies  of  this  Court,  to  be  his  deputies,  to  per- 
form, on  his  behalf,  the  ministerial  duties '  belonging  to  his 
office,  and  especially  those  mentioned  in  the  by-laws 
above  referred  to.  On  the  19th  December,  1823,  Messrs. 
Southgate  and  Rich  presented  themselves  at  a  corporate 
meeting,  and  required  to  be  admitted  to  the  performance  of 
these  duties,  but  were  not  permitted  so  to  do,  and  were  in 
fact  excluded  from  the  meeting.  In  addition  to  the  minis- 
terial offices  mentioned  in  the  by-laws,  the  sub-seneschal 
had  several  judicial  duties  to  discharge,  which  were  imposed 
upon  him  by  the  charter.  He  was  to  act  as  a  justice  of  the 
peace,  and  hold  a  court  of  record  in  the  borough.  By  the 
charter,  he  had  no  power  given  him  to  appoint  a  deputy, 
and  no  instance  could  be  found,  during  the  last  two  hundred 
years,  upon  searching  the  muniments  and  records  of  the  - 
corporation,  in  which  any  appointment  had  been  made  of  a 
deputy  sub-seneschal,  or  recorder. 
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Copley,  A.  G.,  Scarlett  and  Comyn,  on  shewing  cause       1824. 
against  the  rule,  were  stopped  by  the  Court.  tk^i^ 

v. 
Gmeekt  and  CUtty  contra.  The  question  is,  whether  j™6^*0^ 
the  sub- seneschal  of  this  corporation  has  authority  to  de-  Geavesend. 
pate  a  competent  person  to  discharge  his  ministerial 
functions.  Undoubtedly  he  could  have  no  authority  to  ap- 
point a  deputy  to  discharge  his  judicial  functions,  inasmuch 
as  the  charter  makes  no  mention  of  any  such  power,  but 
with  respect  to  his  ministerial  duties  the  case  is  differept. 
The  by-laws  set  out  in  the  affidavits  fully  sauction  the  ap- 
pointment of  a  deputy  for  the  discharge  of  the  duties  therein 
mentioned,  which  are  merely  ministerial.  By  the  second, 
"  the  under-steward,  or  his  sufficient  deputy,  shall  be  atten- 
dant at  every  court  of  record  holden  before  the  mayor  and 
jurats,  and  there  shall  well  and  faithfully,  according  to  his 
utmost  skill,  do,  perform,  and  execute  all  and  every  such 
thing  and  things  belonging  to  his  said  office."  The  by- 
laws, therefore,  expressly  sanction  the  appointment  of  a 
sufficient  deputy  to  do  ministerial  acts,  and  as  the  sufficiency 
of  the  persons  appointed  in  this  instance  is  not  questioned, 
this  mandamus  ought  to  go. 

Abbott,  C.  J* — We  are  of  opinion  that  this  is  not  a 
case  in  which  the  Court  ought  to  interfere  by  mandamus: 
The  rule  is  prayed  for  in  general  terms;  it  does  not  merely 
require  that  these  deputies  should  be  allowed  to  do  some 
particular  ministerial  act,  but  that  they  should  be  admitted 
generally  to  do  all  ministerial  acts.  Now  if  the  corporation 
were  compelled  to  admit  these  persons  so  to  act,  the 
effect  would  be  to  make  them  corporate  officers,  which 
would  be  contrary  not  only  to  the  general  law  of  the  land, 
but  to  the  express  provisions  of  the  charter  of  the  corpora- 
tion. Such  an  appointment  as  this  cannot  be  sanctioned 
but  by  the  charter  of  the  corporation.  We  are  not  called 
upon  to  decide  whether,  if  the  deputy  had  been  appointed 
to  do  some  specific  act,  and  the  corporation  had  sanctioned 
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J  824.       the  appointment,  it  would  have  been  a  valid  proceeding ; 

J^C^       but  this  is  an  application  of  a  very  different  nature.    It  is 
The  King      _  r\  .    .  .  _ 

v,  for   the  corporation  at  their  meetings  to  determine  what 

The  Mayor,    strangers  they  will  permit  to  interfere  in  their  proceed- 
Gbavesend.   ings ;  and  as  the  sub-seneschal  has  clearly  no  power  by 
the  charter  to  appoint  a  deputy,  we  cannot  say  that  the  cor- 
poration have  done  wrong,  in  refusing  to  permit  these  per- 
sons to  act  in  the  manner  required. 

Bayley,  Holroyd,  and  Best,  Js.  concurred. 

Rule  discharged. 


Monday,  THE  KlNG  V.  MEAD. 

February  9. 
It  is  a  general  INDICTMENT  for  perjury  assigned  upon  evidence  given 
rule  in  crimi-    by  the  defendant  upon  the  trial  of  an  information  in  the 
dying  declare-  Court  of    Exchequer,    against   a  person    named   James 

tions  are  ad-  LaW  whom  the  defendant  had  sworn  to  have  been  present 
missible  only  r 

where  the         at,  and  engaged  in,  a  smuggling  transaction,  at  a  place 

deSiShe  called  the  Salt  Pans>  iu  the  Parish  of  Scalby>  in  the 
subject  of  the  county  of  York,  on  the  20th  August,  1820,  upon  which  oc- 
charge,  and  .         r  ...    . 

the  circum-      casion,  Law  was  acquitted. 

stances  of  the 

death  are  the 

subject  of  the      At  the  trjai  before  jfifou  Q.  J.  at  the  Middlesex  Sittings 

dying  declare-  ° 

tion;  there-      after  Michaelmas  Term,  1822,  the  defendant  was  found 

d°efendwtrhad  Sui,tv-  In  Hilary  Term  last>  the  Court  granted  a  rule  nisi 
been  convict  for  a  new  trial,  on  the  motion  of  the  Attorney  General,  on 
IndhtSio^9  *e  ground  that,  the  verdict  was  against  the  weight  of  evi- 

tainedarule     dence;   an(j   also    upon   affidavits.      After  the    rule    was 

nisi  for  a  new  r 

trial,  pending    granted,  James  Law,  the  prosecutor,  was  killed  by  a  gun-snot 

rheChrobsecu-0t  wound  near  his  dwellin8  in  Yorkshire,  and  the  defendant, 
tor,  and  on 

shewing  cause  against  the  rule  for  a  new  trial,  an  affidavit  of  the  dying  declaration  of 
the  prosecutor  relating  to  the  transaction  out  of  which  the  prosecution  for  perjury 
arose :  Held,  that  it  was  inadmissible. 
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William  Mead,  being  apprehended  and   tried  at  the  last        1894. 
Summer  assizes  for  Yorkshire  for  that  offence,  was  found 
guilty  of  manslaughter. 


The  Kino 

v. 

Mead. 


2).  F.  Jones,  (with  whom  was  Chilly,)  on  shewing  cause 
now  against  the  rule  for  a  new  trial,  proposed  to  read  an 
affidavit  of  the  dying  declaration  of  James  Law,  in  which  he 
denied  all  participation  in  the  smuggling  transaction  to 
which  Mead  had  deposed  in  the  Exchequer;  whereupon 

Copley,  A.G.  (with  whom  were  Clarke,  Gurnet/,  and 
Walton,)  for  the  defendant,  interposed,  and  objected  to  the 
reception  of  Law's  dying  declaration,  on  the  ground  that 
such  declarations  are  admissible  only  in  cases  where  the 
death  of  the  deceased  is  the  subject  of  inquiry  in  a  court  of 
justice,  and  where  the  declaration  relates  to  the  immediate  cir- 
cumstances of  the  death.  The  declaration  now  tendered 
had  reference  not  to  the  circumstances  under  which  the 
deceased  came  by  his  death,  but  to  a  transaction  long  ante- 
cedent, and  consequently  could  not  be  admissible  as  evidence 
upon  an  inquiry  concerning  this  perjury,  which  was  a  mat- 
ter wholly  collateral  to  the  death  of  the  deceased.  Upon 
this  principle,  it  was  held  in  Doe  v.  Ridgway  {a),  that  in 
the  proof  of  a  pedigree,  the  dying  declarations  of  A.  as  to 
the  relationship  of  the  lessor  of  the  plaintiff  to  the  person 
last  seised,  are  not  receivable  in  evidence. 

Jones  and  Chilly  contnL  The  dying  declaration  of  the 
deceased  now  proposed  to  be  read  is  so  intimately  con- 
nected with  the  subject  of  the  present  inquiry,  that  it  cannot 
be  rejected  upon  the  principles  contended  for  on  the  other 
side.  In  Mr.  Phillips's  Treatise  on  the  Law  of  Evidence, 
page  200,  it  is  laid  down,  that  the  principle  upon  which 
evidence  of  this  nature  is  excepted  out  of  the  general  rule 
as  to  hearsay  evidence,  is  founded  partly  on  the  awful  situa- 
tion of  the  dying  person,  which  is  considered  to  be  as  pow- 
(a)  4  a  and  A.  53. 
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1824.       erful  over  his  conscience  as  the  obligation  of  an  oath,  and 

v^>rw       partly  on  a  supposed  absence  of  interest  on  the  verge  of 
The  Kino      \      J  ,,      ,.  ,    ,.  .  ,     t  * 

v.  the  next  world,  which  dispenses  with  the  necessity  of  cross- 

Mead.       examination,  (a)    This  principle  equally  applies  to  civil  as 
to  criminal  cases,  and  cannot  be  limited  to  those  only  where 
the  death  of  the  deceased  is  the  immediate  subject  of  charge 
against  the  defendant.    This  has  been  laid  down  in  the 
case  of  a  subscribing  witness  to  a  bond,  whose  dying  decla- 
rations were  allowed  to  be  given  in  evidence  by  Heathy  J.  (b) 
to  prove  it  a  forgery ;  and  in  IVrigfU  v.  Littler,  (c)  evidence 
of  a  dying  confession  by  the  subscribing  witness  to  a  deed 
was  admitted.     So  that  these  are  authorities  to  shew  that 
the  rule  contended  for  on  the  other  side  cannot  be  confined 
to  the  narrow  limit  of  an  inquiry  into  the  cause  or  circum- 
stances of  the  death.     But  in  this  case  the  dying  declara- 
tion is  pertinent  and  relevant  to  the  matter  which  is  the  sub- 
ject of  the  indictment  for  perjury.    The  circumstances  of 
the  death  are  so  connected  with  the  motive  for  the  hostility 
which  the  defendant  is  supposed  to  have  entertained  towards 
the  deceased,  and  depend  so  much  upon  each  other  as  not 
to  be  separated.    The  deceased,  after  giving  an  account  of 
the  manner  of  his  death,  proceeds,  as  a  part  of  the  same 
statement,  to  negative  his  having  been  present  at  the  trans- 
action to  which  Mead  deposed  in  the  Exchequer,  and  which 
was  the  cause  of  that  angry  feeling  which  led  to  the  fatal 
catastrophe.     The  dying  declaration,  therefore,  of  the  de- 
ceased respecting  the  smuggling  transaction  is  part  of  the 
res  gestae,  and  may  now  be  received.     But,  admitting  that 
this  declaration  could  not  be  admitted  upon  the  trial  itself, 
still  it  may  be  received  in  the  discretion  of  the  Court  as  to 
the  reasonableness  of  granting  a  new  trial,  on  the  same 

(a)  Ld.  Mohun's  case,  12  How.  St  Tr.  949.  Rex  v.  Reason  and  Tranter, 
1  Stra.  499.  S.  C.  16  How.  St.  Tr.  1.  Tbtckler9*  case,  1  East,  P.  C. 
354.  and  2  Hume's  Com.  oo  the  Law  of  Scotland,  respecting  Crimes, 
391.  Woodcock's  case,  2  Leach,  Cr.C.  566.  and  Bambridge's  case,  17 
How.  St.  Tr.  383. 

(b)  Cited  by  Lord  Ellenborough  in  Avison  v.  Kinnaird,  6  East,  195. 

(c)  3  Burr.  1244. 
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principle  that  the  affidavits  of  parties  to  the  record,  both  in        1824. 
cral  and  criminal  cases,  on  motions  for  new  trials,  are 
admitted. 


The  Kino 

v. 

Mead. 


Abbott,  C.J. — I  am  of  opinion  that  the  affidavit  of 
the  dying  declaration  of  this  person  is  not  admissible  upon 
this  inquiry.  I  believe  it  is  a  general  rule  that  evidence 
of  this  description  is  only  admissible  where  the  death  of 
the  deceased  is  the  subject  of  inquiry,  and  the  circum- 
stances of  the  death  are  the  subject  of  the  dying  declara- 
tion. There  may  be  exceptions  to  this  general  rule ;  but 
this  is  not  one.  That  part  of  the  dying  declaration  which 
is  relied  upon  in  this  case  does  not  appear  to  have  been 
made  for  the  purpose  of  accusing  any  body,  but  rather 
of  dealing  the  deceased  himself  from  the  imputation  of 
having  been  concerned  in  the  smuggling  transaction  there 
adverted  to ;  and  therefore,  on  that  ground,  it  is  inadmissi- 
ble. The  cases  relied  upon  in  the  argument  for  the  prose- 
cution are,  in  their  nature,  perfectly  dissimilar  to  this,  and 
afford  no  reason  for  taking  this  case  out  of  the  general  rule, 
to  which  I  have  adverted.  In  the  case  before  Mr.  Justice 
Healh,  cited  in  Aviton  v.  Kinnaird,  the  declaration 
amounted  to  a  confession,  by  the  deceased  himself,  that  he 
had  been  guilty  of  a  heinous  offence,  in  having  been  con- 
cerned in  forging  the  bond  in  question.  So  also  in  the 
case  of  Wright  v.  Littler  the  same  observation  arises.  For 
these  reasons,  therefore,  I  am  of  opinion  that  this  affidavit 
ought  not  to  be  received. 

Bayley,  Holroyd,  and  Best,  Js.  concurred. 

The  affidavit  was  therefore  rejected. 
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Monday,  The  King  v.  Rawson  and  others. 

February  9. 

Where  tp  an      1 HESE  defendants  had  been  indicted  at  the  last  Assizes 

Jto  aISSw  for  for  the  county  of  La*™**"*  for  a  not  and  assault.  It  was 
a  misdemea-  arranged  with  the  prosecutor,  that  if  they  submitted  to  a 
ants  consented  verdict  of  guilty,  they  should  not  be  brought  up  forjudge 
to  plead  guilty,  ment;  and  upon  that  understanding  they  pleaded  guilty 
demanding      accordingly.    Since   then  the  prosecutor  had, obtained  a 

noVtoS Wer6  side"bar  rule  for  texing  his  c°8ts>  although  nothing  had 
brought  up  foe  been  said  at  the  Assizes  upon  the  subject  of  costs. 

judgment;  and 
no  stipulation 

having  been  Scarlett  on  a  former  day  obtained  a  rule  nisi  for  dischare- 

then  made  by    ...  .  ° 

the  prosecutor  mg  that  rule  on  the  ground  that  inasmuch  as  nothing  was 

men^o^his"  said  at  the  Assizes  upon  the  subject  of  costs  when  the  de- 
costs  :  Held     fendants  submitted  to  a  verdict,  the  prosecutor  ought  not  to 

that  he  w&9        i  jv*        «  • 

not  afterwards  be  suffered  now  to  impose  that  term  upon  the  defendants. 

entitled  to  a     Had  the  prosecutor  stipulated  for  costs,  that  might  be  a 

rule  on  the         ,.«. 

Crown  side  to  different  matter. 

have  his  costs 

taxed.  , 

Lross,  Serjt.  now  shewed  cause  against  the  rule,  and  in* 

sis  ted  that  the  prosecutor  was  always  considered  as  being 

intitled  to  his,  costs  as  a  matter  of  course  in  cases  of  this 

nature.     It  was  implied  by  one  of  the  conditions  of  the 

agreement,  that  the  prosecutor  was  to  have  his  costs,  if  he 

consented  not  to  bring  the  defendants  up  for  judgment 

Pek  Curiam. — It  is  by  no  means  a  matter  of  cotme 
that  a  prosecutor  is  intitled  to  his  costs  where  a  defendant 
submits  to  a  verdict  of  guilty  upon  an  understanding  that 
he  is  not  to  be  brought  up  for  judgment.  If  a  prosecutor 
means  to  impose  that  term  upon  the  defendant,  it  should  be 
made  matter  of  stipulation  at  the  time,  or  there  should  be 
at  least  some  understanding  between  the  parties  upon  the 
subject.  If  a  prosecutor,  by  agreeing  not  to  bring  the  de- 
fendant up  for  judgment,  expects  to  derive  a  benefit  not 
usually  given  to  prosecutors,  he  should  take  care  to  have 
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the  matter  distinctly  understand  *hen  he  enters  into  the  ar- 
rangement with  the  defendant  It  does  not  appear  here  that 
the  subject  of  costs  Was  mentioned  at  all  at  the  Assizes, 
and  we  think,  therefore,  that  the  prosecutor  cannot  now 
call  upon  the  defendants  to  pay  his  costo. 

Rule  absolute. 


Lambert  v.  Buckmaster.,  Monday, 

February  9. 

ON  shewing  cause  against  a  rule  for  referring  it  to  the  An  attorney 

Master  to  review  his  taxation  of  costs,  the  case  was  this :—  *j*** lieD  uP°n 

9  deeds,  papers, 

John  Buckmaster  and  William  Buckmastf,  copartners  in  and  writings 

trade,  had  been  in  the  habit  of  employing  Mr.  Watson,  an  a  baotrup£* 

attorney,  sometimes  separately,  and  sometimes  jointly.     He  Dot  merely  for 

had  been  concerned  for  John  Buckmaster  separately,  and  sioess  done 

also  for  the  partnership,  in  bringing  and  defending  different  j***?™  lhe 

actions,  and  each  partner  was  indebted  to  him  to  a  consi-  but  for  the 

detable  amount.    On  the  16th  November,  1822,  they  be-  ^toutf*3" 

came  bankrupts,  and  a  joint  commission  issued  against  against  him 

them.    At  the  period  of  the  bankruptcy,  Mr.  Watson  had  missiou  issued, 

in  his  possession  two  leases,  which  were  the  separate  pro-  to  recover  the 
^  ..       amount  of  his 

perty   of  John   Buckmaster;   and  after  the   commission  bill,  unless  it 

issued,  he  brought  two  several  actions,  one  against  J.  Buck-  a»  aTattoroeY 

master  alone,  for  his  separate  bill  of  costs,  and  the  other  he  bad  iupro- 

agarast  the  partnership,  for  the  costs  due  on  the  joint  ac-  menced  the 

count;  and  in  each  action  he  recovered  the  amount  of  his  action  for  the 

purpose  of  in- 
bills,  and  the  costs  of  those  actions  were  taxed  at  the  sum  creasing  costs. 

of  47/.     Before  the  actions  were  brought,  notice  was  given 

to  the  assignees  that  they  would  be  brought,  unless  the  bills 

were  paid,  but  they  declined  paying  them.    The  assignees 

having  claimed  the  leases  which  were  in  the  possession  of 

Mr.  Watson,  he  refused  to  deliver  them  up,"  claiming  a  lien 

upon  them,  not  only  for  the  amount  of  his  original  bills  of 

costs,  but  also  for  the  costs  of  the  actions.    The  assignees 

insisted  that  they  were  not  liable  to  pay  more  than  the  costs 
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incurred  up  to  the  time  of  the  bankruptcy,  and  that  they 
were  not  liable  for  the  costs  afterwards  incurred.  In  order 
to  save  expense,  it  was  agreed  by  the  parties,  at  the  sugges- 
Bucmusteb.  ^on  of  Bay  ley,  J.  that  it  should  be  referred  to  the  Master 
to  ascertain  the  precise  sum  due  against  each  of  the  ban- 
krupts, and  what  was  the  amount  of  the  costs  of  the  two 
actions.  The  Master  was  of  opinion  that  the  attorney  was 
entitled  to  the  amount  of  his  two  bills,  and  also  to  the  costs 
of  the  two  actions.  The  object  of  the  present  motion, 
which  was  made  at  the  instance  of  the  assignees,  was  for 
the  Master  to  review  his  taxation ;  and  that  upon  payment  of 
the  sum  actually  due  at  the  time  of  the  bankruptcy,  deduct- 
ing the  costs  of  the  actions,  the  attorney  should  deliver  up 
the  leases  in  his  possession. 

Hutchinson  shewed  cause.  The  actions  upon  the  two 
bills  were  brought  with  the  knowledge  and  privity  of  the 
assignees,  because  they  were  distinctly  informed  that  un- 
less the  bills  were  paid,  actions  would  be  commenced 
against  the  bankrupts.  This  application  is  made  at  the  in- 
stance of  the  assignees,  but  they  can  have  no  better  claim 
upon  these  deeds  than  the  bankrupts  themselves;  and  if 
there  had  been  no  bankruptcy,  it  is  quite  clear  that  the 
Buckmasters  could  not  have  taken  the  leases  out  of  the 
possession  of  the  attorney  without  paying  the  debt  and 
costs.  If  indeed  the  assignees  had  offered  to  pay  the  bilk 
when  they  received  notice  from  the  attorney  that  actions 
would  be  commenced,  and  the  attorney  had,  notwithstand- 
ing such  offer,  gone  on  with  the  actions,  then  the  Court,  in 
the  exercise  of  its  equitable  jurisdiction,  would  have  disal- 
lowed the  costs  of  the  actions;  but  the  attorney  being 
driven  to  bring  the  actions  after  notice  to  the  assignees,  it 
would  be  unreasonable  now  to  deprive  him  of  his  lien  both 
for  the  debt  and  costs,  the  latter  being  in  fact  incidental  to 
the  former. 

Comyn  contnL    The  question  is  how  for  the  law  of  lien 
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extends  to  affect  the  property  of  third  persons  after  a  com-  1824. 
mission  of  bankrupt  has  issued*  Now  here  it  cannot  be  v^vfl*</ 
said  that  the  attorney  has  any  lien  for  costs  incurred  after  Vt 

the  issuing  of  the  commission.  It  may  be  fully  admitted  Bucxmastib. 
that  the  assignees  stand  in  the  same  situation  as  the  bankrupt 
himself,  and  that  all  the  liability  which  affected  this  pro- 
perty np  to  the  issuing  of  the  commission,  would  bind  the 
assignees ;  but  it  never  can  be  said  in  point  of  law  that  the 
assignees  are  to  be  affected  by  an  increase  of  debt  incurred 
after  the  bankruptcy*  Here  is  an  increase  of  debt  incurred 
cither  by  the  bankrupt  himself,  or  by  the  voluntary  act  of 
the  debtor.  This  is  not  a  case  between  attorney  and 
client,  but  involves  an  important  general  question.  whether 
any  person  who  has  a  lien  upon  any  species  of  property, 
can  extend  the  liability  of  the  property  to  a  debt  incurred 
after  a  commission  of  bankrupt  has  issued.  It  has  been 
held  that  a  bankrupt  cannot  extend  the  liability  of  his 
assignees  after  bankruptcy.  Therefore,  wherever  the  rights 
of  third  persons  intervene,  the  question  of  lien  is  at  an  end. 
Here  the  question  of  lien  ended  at  the  time  the  commission  i 

of  bankrupt  issued.  At  that  time  all  the  property  of  the 
bankrupt  vested  in  the  assignees  and  the  bankrupt  had  no 
power  to  charge  his  property  beyond  the  amount  to  which 
it  was  then  liable.  [Bay ley,  J.  Suppose  a  mortgagor  be- 
comes bankrupt,  and  after  the  commission  issues,  the  mort- 
gagee brings  ejectment,  or  files  a  bill  in  equity  for  a  fore- 
closure, can  the  assignees  redeem  the  estate  without  paying 
the  costs  of  the  ejectment  or  the  bill  in  equity  ?]  That  is 
a  very  different  case  from  this.  A  mortgagee  has  the  abso- 
lute legal  estate  in  him,  and  therefore  the  assignees  cannot 
redeem  except  on  those  terms  which,  in  a  court  of  equity, 
tbey  would  be  obliged  to  submit  to ;  but  a  right  of  lien 
does  not  vest  the  property  in  the  person  with  whom  it  is 
pledged;  he  has  nothing  more  than  an  equitable  title. 
This  is  a  dry  question  of  law,  whether  an  attorney  can  ex- 
tend his  lien  by  his  own  voluntary  act,  by  commencing  an 


Lambert 
v. 
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action  and  proceeding  to  judgment  against  a  person  who^is 
a  bankrupt  at  the  time  the  action  is  brought. 


Buckmaster.  Abbott,  C.  J.— We  are  of  opinion  that  the  assignees 
of  the  bankrupt  stand  in  the  same  situation  as  the  bankrupt 
himself.  Therefore,  to  whatever  extent  the  party  holding 
these  deeds  has  a  right  of  lien  as  against  the  bankrupt,  to 
that  extent  he  has  the  same  right  to  hold  them  as  against 
the  assignees.  It  is  clear  that  if  there  had  been  no  bank- 
ruptcy, the  lien  would  have  accrued  to  the  extent  of  the 
costs  of  the  actions  brought  for  the  recovery  of  the  original 
bills ;  and  although,there  is  a  bankruptcy,  still  the  attorney 
is  entitled,  as  against  the  assignees,  to  his  lien  to  the  extent 
of  the  costs  as  well  as  the  debt,  unless  you  could  shew  that 
he,  being  an  attorney  of  the  court,  had  improperly  com- 
menced these  actions  for  the  purpose  of  increasing  the  costs 
for  his  own  benefit. 

Bay  ley,  J.— The  assignees  might  very  easily  have  pre- 
vented these  actions  if  they  had  paid  the  bills  upon  receiv- 
ing notice  that  actions  would  be  commenced.  The  answer 
to  Mr.  Corny  lis  argument  is,  that  at  the  time  of  the  bank- 
ruptcy there  was  nothing  vested  in  the  bankrupt,  but  a  right 
,  to  redeem  these  deeds.  Then  it  follows  that  nothing  but  a 
right  to  redeem  them  passed  to  the  assignees.  They  might 
have  redeemed  them  immediately  upon  the  bankruptcy,  if 
they  thought  fit.  They  should  have  redeemed  them  at  the 
time  they  received  notice  that  the  attorney  would  not  deliver 
them  up  until  his  lien  was  satisfied;  but  if  they  did  not 
think  fit  to  do  so,  they  can  now  redeem  them  only  on  such 
terms  as  the  bankrupt  himself  must  have  submitted  to. 

Holro  yd,  J. — The  attorney's  right  of  lien  is  not  increased 
in  consequence  of  an  act  done  since  the  bankruptcy,  but  by 
reason  of  a  debt  which  had  accrued  before ;  and  notwith- 
standing the  bankruptcy,  the  same  right  of  lien  still  con- 
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tamed;  and  if  the  amount  of  it  lias  been  increased  by  his 

being  imprudently  suffered  to  proceed  by  action,  as  he  law* 

fully  might,  to  enforce  payment  of  his  demand,  the  costs 

thereby  incurred  become  an  incident  to  the  debt,  for  which  Buc*MA8TEB' 

he  has  still  a  right  of  lien* 

Best,  J. — The  fallacy  of  Mr.  ComyrCs  argument  is,  that 
die  right  of  lien  which  the  attorney  had  before,  became 
devested  out  of  him  after  the  bankruptcy.  Now  it  is  im- 
possible that  any  thing  can  be  taken  out  of  the  attorney 
after  the  bankruptcy  which  he  had  before,  for  whatever  he 
had  then,  remained  in  him  ;  and  therefore,  if  he  had  a  lien 
as  against  the  bankrupt,  he  ought  to  stand  in  as  good  a  si-* 
toation  as  against  the  assignees,  who,  by  their  own  impru- 
dence, have  suffered  the  attorney  to  incur  these  increased 
costs.  I  am  of  opinion  that  the  same  right  of  lien  remains 
in  the  attorney  after  the  bankruptcy  as  against  the  assignees, 
as  be  had  against  the  bankrupts  before  the  commission 
issued. 

Abbott,  C.  J. — If  the  assignees  had  tendered  the 
amount  of  the  original  bills  before  the  actions  were  brought, 
then  it  would  have  been  an  answer  to  this  claim  of  costs, 
and  we  should  have  yielded  to  this  application. 

The  rule  for  referring  it  to  the  Master  to  review  his  tax* 
stem  was  discharged  with  costs,  end  the  original  rule  and 
the  Master's  report  thereon  was  made  absolute. 


Lewis  v,  Hakeis.  J*-^ 

\j  AMP  BELL  on  a  former  day  obtained  a  rule  calling  Where  an  in- 
on  the  defendant  to  shew  cause  why  the  Master  should  not  Samaees  was 
excessive,  and  the  Court  granted  a  rule  for  setting  it  aside,  leaving  it  to  an  arbitrator 
to  saj  for  what  sum  the  verdict  should  stand  (nothing  being  said  at  the  time  as  to 
costs),  and  the  arbitrator  reduced  the  damages  considerably :  Held,  that  the  plaintiff 
was  not  entitled  to  the  costs  of  setting  aside  the.  inquisition. 

VOL.  IV.  K 
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review  his  taxation  of  costs  in  this  cause,  under  the  follow- 
ing circumstances  :— Judgment  having  been  suffered  by  de- 
fault, a  writ  of  inquiry  of  damages  was  executed  before  the 
secondary ;  and  the  jury  having  given  the  plaintiff  more  than 
he.  was  entitled  to  recover,  the  defendant  moved  to  set  aside 
the  inquisition  for  the  excess.  On  that  occasion  the  Court 
recommended  that  the  amount  of  damages  should  be  re- 
ferred to  a  gentleman  at  the  bar,  but  nothing  was  then,  said 
about  the  costs  of  moving  to  set  aside  the  writ  of  inquiry. 
In  the  result  the  arbitrator  reduced  the  damages  consi- 
derably, and  in  taxing  the  costs  the  Master  refused  to  allow 
the  plaintiff  the  costs  of  the  rule  for  setting  aside  the  inqui- 
sition of  damages ;  and  the  question  now  was,  whether  the 
plaintiff  was  entitled  to  those  costs. 

Maule  contended  that,  as  the  plaintiff  had  originally  re- 
covered more  damages  than  he  was  entitled  to,  it  was  un- 
reasonable that  the  defendant  should  bear  the  burthen  of 
setting  the  verdict  right.  When  the  amount  was  referred  to 
the  arbitrator,  nothing  was  said  about  costs,  and  therefore 
it  would  be  extremely  hard  to  impose  the  costs'  of  setting 
aside  the  inquisition  upon  the  defendant,  the  arbitrator  hav- 
ing reduced  the  damages  considerably.  Even  in  cases 
where  a  plaintiff  obtains  a  verdict,  and  a  new  trial  is  granted 
without  any  stipulation  as  to  costs,  and  the  plaintiff  recovers 
a  second  verdict,  he  is  only  entitled  to  the  costs  of  one  trial. 
Upon  this  principle  the  plaintiff  is  not  entitled  to  the  coats 
of  setting  aside  a  verdict  which  he  has  improperly  obtained. 
The  justice  of  the  case  is  that  each  party  should  bear  his 
own  costs  of  setting  aside  the  inquisition. 

Campbell,  in  support  of  the  rule.  When  a  defendant 
seeks  to  set  aside  an  inquisition  of  damages  for  excess,  it  is 
always  upon  payment  of  costs  that  the  rule  is  granted. 
The  defendant  comes  to  the  Court  for  a  favour,  and  if  he 
puts  the  plaintiff  to  the  necessity  of  opposing  the  rule  for 
reducing  the  damages,  he  ought  to  bear  the  costs.     Here 
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the  defendant  has  the  indulgence  of  having  the  damages  re- 
duced, and  therefore  it  ought  to  be  at  his  expense,  not  the 
plaintiff's.  The  costs  of  setting  aside  the  inquisition  are 
costs  in  the  cause ;  and  as  the  plaintiff  has  the  verdict,  the 
costs  follow  as  a  matter  of  course. 

Bayley,  J. — Provision  should  have  been  made  respect- 
ing the  costs  at  the  time  the  rule  for  setting  aside  the  inqui- 
sition was  granted.  If  the  plaintiff  had  stipulated  that  it 
should  be  upon  payment  of  costs,  then  the  defendant  would 
have  had  an  opportunity  of  considering  whether  it  would 
be  worth  his  while  to  take  the  rule  upon  those  terms.  It 
has  been  truly  said  by  Mr.  Maule,  that  wh£re  a  plaintiff 
obtains  a  verdict,  and  a  new  trial  is  granted  without  any 
stipulation  as  to  costs,  and  the  plaintiff  recovers  a  second 
verdict,  he  is  entitled  to  the  costs  of  one  trial  only.  Here 
no  stipulation  was  made  as  to  costs,  and  therefore  I  think 
the  burthen  of  paying  the  costs  of  setting  aside  the  inqui- 
sition ought  not  to  fall  wholly  upon  the  defendant,  who  had 
no  other  alternative  but  either  to  submit  to  an  improper 
verdict  against  him,  or  come  to  the  Court  to  set  it  right. 

Holroyd,  J. — The  plaintiff  wants  the  costs  of  a  proceed- 
ing, the  event  of  which  is  against  him.  I  think  he  ought 
not  to  have  them. 

Abbott,  C.J.  and  Best,  J.  concurred. 

Rule  discharged. 


k  2 


132  jcases  in  the  king's  bench, 

1824. 


Monday      T^ie  King  v.  The  Mayor,  Aldermen,  and  Recorder  of  the 
February  9.  Borough  of  Fo WE Y. 

Mandamus       THIS  was  a  rule  calling  upon  the  mayor,  aldermen,  and 

will  not  lie  to    recorder  of  the  borough  of  Fowey,  in  Cornwall,  to  shew 

ponoion  to°     cause  why  a  writ  of  mandamus  should  not  issue,  directed  to 

elect  members  them,  commanding  them  to  proceed  to  the  election  of  a 

of  an  indefinite  ,     °    _  _,  *   i      .  , 

body;  there-     competent  number  of  free  burgesses  of  the  borough,  or,  to 

fore,  where  a  j^jj  a  meetjng  for  the  purpose  of  considering  the  propriety 
rized  the  of  proceeding  to  such  an  election.     The  affidavits  disclosed 

3r,onr1he^  the  following  facts.— By  a  charter  of  the  59  G.  3.  which  set 
respective  de-  out  a  former  charter,  and  recited  that  the  corporation  of 
rest  of  the  Fowey  was  in  danger  of  dissolution  in  consequence  of  having 
aldermen  of  a  neglected  and  omitted  to  maintain  a  distinct  and  separate 
the  time  being,  body  of  the  burgesses,  the  borough  was  made  a  body  cor- 
wart  of  them*'  P01"8^  anc*  politic,  by  the  name  of  €t  The  mayor  and  free 
from  time  to  burgesses  of  the  borough  of  Fowey?  and  declared  to  be 
all  times  perpetual  by  that  name.     The  charter  then  provided,  that 

thereafter,  as    nme  0f  $ne  mogt  honest  and  discreet  free  burgesses  of  the 

ofteu  and  .  ° 

when  to  them  borough  should  be  chosen  in  manner  thereinafter  mentioned, 

fit°and  neces-  anc^  8nou'^  De  called  aldermen  and  council  of  the  borough  ; 
sary,  to  nomi-  that  one  of  the  most  honest  and  discreet  aldermen  should 
and  prefei^so  ^e  cnosen  as  thereinafter  mentioned,  and  be  called  mayor 
many  and  such  of  the  borough;  that  the  mayor  and  aldermen  for  the  time 
free  burgesses  being  should  be  called  the  common  council  of  the  borough ; 

of  the  bo-  j^j  tnat  tjjere  snollicl  be  one  honest  and  discreet  man, 
rough,  as  they  * 

pleased,  and     learned  in  the  laws  of  England,  who  should  be  called  re- 

burJ««s?S  cowler  of  the  borough.  It. then  directed,  "  that  it  should  be 
to  be  chosen,  lawful  for  the  mayor  and  recorder,  or  their  respective  depu- 
an  oath  for  ^e8i  an(*  l^e  rest  °f  tne  aldermen  of  the  said  borough  for 
their  fidelity  the  tjme  being,  or  the  greater  part  of  them,  (of  whom  the 
to  the  bo-  ,  ,  •    -  . 

rough,  the  mayor  and  recorder,  or  their  respective  deputies,  should  be 
Court  refused  t  *  from  tjme  tQ  tJ  and  at  ajj  tjmeg  thereafter,  as  often 
to  grant  a  "  '  * 

mandamus  to 

compel  the  mayor  and  aldermen  to  proceed  to  the  election  of  free  burgesses,  or  to  hold 
a  meeting  for  the  purpose  of  considering  the  propriety  of  proceeding  to  such  an 
election,  in  order  to  fill  up  vacancies  in  the  aldermanic  body,  and  the  then  existing 
body  of  free  burgesses  respectively. 
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and  when  to  thetn  should  seem  fit  and  necessary,  to  nomi- 
nate, chuse,  and  prefer  so  many  and  such  persons  to  be 
free  burgesses  of  the  said  borough  as  they  pleased,  and  to 
those  free  burgesses  so  to  be  chosen  to  administer  the  oath 
for  their  fidelity  to  the  said  borough,  and  all  things  faithfully 
to  do  which  belong  to  the  place  of  free  burgesses  to  be 
done/'  It  then  appointed  G.  G.  White  to  be  the  first  and 
modern  mayor  of  the  borough,  and  J.  Kimber,  T.  Graham, 
T.  Orchard,  W.  Rashteigh,  J.  Bennett,  J.  Hallatt,  J.  Messer, 
G.G.  White,  and  It.  Hearle,  to  be  the  first  and  modern  alder- 
men of  the  borough,  to  continue  in  that  office  during  their 
lives,  unless,  in  the  mean  time,  for  ill  behaviour,  or  any 
other  offence,  they  should  be  removed.  It  then  appointed 
G.  Lacy  to  be  recorder  of  the  borough  during  his  life,  and 
as  long  as  he  should  behave  well.  It  then  appointed 
R.P.Flamank,  C. Bennett,  N.Eveleigh,  G.Thomas,  and 
T.  NickeUs,  to  be  the  first  and  modern  free  burgesses  of 
the  borough,  to  continue  in  that  office  during,  their  lives, 
unless,  &c.  as  before ;  and  declared,  that  in  case  any  one  or 
more  of  the  aldermen  of  the  borough  for  the  time  being 
should  die,  or  be  removed  from  that  office,  it  should  be 
lawful  for  the  mayor,  recorder,  and  justices  of  the  peace, 
and  the  rest  of  the  aldermen  of  the  borough  for  the  time 
being,  or  the  greater  part  of  them,  to  elect  and  prefer  one 
other  or  more  of  the  free  burgesses,  inhabitants  of  the  bo- 
rough,  for  an  alderman  or  aldermen,  in  the  place  or  places 
of  him  or  them  so  happening  to  die  or  be  removed,  to  sup- 
ply the  number  of  nine  aldermen  of  the  borough ;  and  that ' 
he  or  they  so  elected  and  preferred  to  the  office  or  offices  of 
alderman  or  aldermen  of  the  borough,  the  office  or  offices 
should  have  and  exercise,  during  his  or  their  natural  life  or 
lives,  unless,  &c.  as  before ;  he,  or  they,  so  chosen,  first  tak- 
ing his  or  their  corporal  oath,  or  oaths,  before  the  mayor,  re- 
corder, or  one  of  the  justices  of  the  peace  of  the  borough 
for  the  time  being,  or  before  two  or  more  of  the  aldermen 
of  the  borough,  or,  for  want  of  mayor,  recorder,  justices, 
and  aldermen,  (and  not  otherwise),  before  three  or  more  free 
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1824.       burgesses,  inhabitants  of  the  borough  for  the  time  being, 
|p/-*/       well  and  faithfully  to  execute  that  office  in  all  things  there- 
9.  unto  belonging.    It  then  empowered  the  recorder  to  ap- 

Fowet.       point  a  deputy,  and  constituted  the  mayor,  the  ex-mayor, 
the  recorder,  and  the  deputies  of  the  mayor,  and  the  re- 
corder for  the  time  being,  and  the  senior  alderman,  and  the 
senior  free  burgess  of  the  borough,  justices  of  the  peace  for 
the  borough.     It  was  then  alleged,  that  the  persons  ap- 
pointed by  the  charter  to  be  mayor,  aldermen,  recorder,  and 
free  burgesses,  had  respectively  taken  the  proper  oaths; 
that  the  charter  had  in  every  other  respect  been  duly  ac- 
cepted and  put  in  execution ;  that  the  body  corporate  had 
been  during  the  last  three  years,  and  still  was,  reduced  to 
the  number  of  six  aldermen,  and  four  free  burgesses;  that 
out  of  those  six  aldermen,  one,  namely  J.  Kimber,  was  in  a 
dangerous  and  precarious  state  of  health,  being  more  than 
seventy  years  old,  and  having  had  a  paralytic  stroke ;  and 
that,  in  consequence  of  his  age  and  infirmities,  he  was  un- 
able to  discharge  his  duties  as  an  alderman  and  a  justice  of 
the  peace ;  that  out  of  the  four,  free  burgesses,  one,'  namely 
T.  Nickells,  was  more  than  seventy  years  old,  and  was  in  an 
infirm  and  dangerous  state  of  health ;  that  another,  namely 
B.  P.  Flamank,   was    seventy   years   old ;    that  another, 
namely  N.  T.  Eveleigh,    was    not  an   inhabitant   of   the 
borough,  and  was  consequently,  by  the  terms  of  the  charter, 
ineligible  to  the  office  of  alderman ;  and  that,  by  means 
thereof,  the  body  corporate  had  for  some  time  past  been, 
and  8 till  was,  in  great  danger  of  being  dissolved. 

Adam  and  G.  Bernard  shewed  cause.  An  application  for 
a  mandamus,  calling  upon  a  corporation  to  elect  members 
of  an  indefinite  body  is  new,  and  cannot  be  supported. 
The  principle  on  which  alone  the  Court  exercises  this  high 
prerogative  power  is,  that  a  real  necessity  for  such  a  re- 
medy exists,  and  that,  without  it,  the  ends  of  justice  must 
be  defeated.  The  present  does  not  appear  upon  the  affi- 
davits to  be  a  case  of  that  description,  and  no  precedent 
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am  be  found  where  the  writ  has  been  granted  under  such       1824. 
circumstances  as  are  here  disclosed.     It  is  said  in  Bullet** 
Nisi  Prius,  (a)  "  that  where  by  charter  or  prescription  the 
corporate  body  ought  to  consist  of  a  definite  number,  and       Fowsr. 
they  neglect  to  fill  up  the  vacancies  as  they  occur,  the 
Court  will    grant   a  mandamus/'  clearly   intimating  that 
learned  author's  opinion  to  have  been,  that  the  Court  would 
not  grant  a  mandamus  to  compel  a  corporation  to  fill  up 
the  vacancies  in  an  indefinite  body.    The  power  given  to 
this  corporation  is  purely  discretionary,  and  it  is  quite  clear 
that  a  mandamus  does  not  lie  to  compel  a  party  to  do  that 
which  he  has  a  discretion  to  do  or  to  omit.     Com.  Dig. 
Mandamus.  [B.]  1.    It  is  said  by  Eyre,  J.  in  the  Queen  v. 
Ueathcote,  (b)  that  "  all  mandamuses"  are  "  either  to  re- 
store persons  turned  out,  or  to  admit  those  refused,"  and  if 
that  is  a  correct  definition,  it  certainly  does  not  compre- 
hend the  present  case.    In  Rex  v.  Pateman,  (c)  it  was  laid 
down  at  the  bar  as  settled  law,  and  not  denied  by  the 
Bench,  that  "  there  cannot  be  any  mandamus  to  compel 
the  corporation  of  Bedford  to  fill  up  the  office  of  alderman, 
because  the  number  of  aldermen  is  indefinite  ;"  and,  there- 
fore, the  result  of  all  these  authorities  is,  that  it  has  been 
the  general  and  settled  opinion  of  the  profession,  that  a 
mandamus  does  not  lie  to  compel  a  corporation  to  elect 
members   of  an  indefinite  body.    Then  is  there  *any  ne- 
cessity for  the  interposition  of  the  Court  in  this  case  i 
Certainly  not.    The  corporate  body  is  not  in  danger  of 
being  dissolved.    True  it  has  been  decided  by  Rex  v.  Pas- 
more,  (d)  that  "  when  an  integral  part  of  a  corporation  is 
gone,  and  the  corporation  has  no  power  of  restoring  it,  or 
of  doing  any  corporate  act,  the  corporation  is  so  far  dis- 
solved, that  the  Crown  may  grant  a  new  charter."    But 
here,  even  if  all  the  free  burgesses  were  made  aldermen, 
that  integral  part  of  the  corporation  would  not  be  gone, 
nor  would  the  corporation  be  in  danger  of  dissolution,  be- 
Ca)  P.  901.  (c)  2T.R.  777. 
(*)  10  Mod.  54.                         (<*)  3  T.  R.  199. 
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1824.       cause  the  aldermen  would  still  have  power  to  elect  such 
V*^       other  persons  to  be  free  burgesses  as  they  might  think- 
v.  proper.    The  charter  points  out  only  two  purposes  for 

Fowet,      which  the  free  burgesses  are  necessary;  first,  as  consti-1 
tuting  that  body  out  of  which  the  aldermen  from  time  to 
time  may  be  chosen;    and  second,   as   assistants  at  the' 
election  of  the  mayor  from  time  to  time.    Undoubtedly, 
the  aldermen  may  proceed  to  elect  new  free  burgesses,  so 
soon  as  all  the  existing  free  burgesses  have  been  elected 
aldermen ;  but  it  by  no  means  therefore  follows,  that  the 
aldermen  are  bound  to  elect  new  free  burgesses,  before  the 
present  vacancies  in  their  own  body  have  been  filled  up» 
Indeed,  such  a  mode  of  proceeding  would  be  manifestly 
subversive  of  the  spirit  and  meaning  of  the  charter.    The 
aldermen  are  a  definite  body,  limited  in  number  to  nine. 
The  free  burgesses  are  to  be  elected  by  the  mayor,  alder-* 
men,  and  recorder.    The   meaning  of  the  charter,  there* 
fore,  clearly  was,  that  the  election  of  free  burgesses  should 
be  by  a  majority  of  the  nine  aldermen.     But,  should  this 
mandamus  go,  the  free  burgesses  would  be  elected  not  by  a 
majority  of  nine,  but  by  a  majority  of  five  aldermen.    All 
that  can  be  done,  consistently  with  the  .spirit  of  the  charter, 
in  the  present  situation  of  the  corporation,  is,  first,  to  fill  up 
the  vacancies  among  the  aldermen,  who  are  a  definite  and 
elective%ody ;  and  then,  to  elect  such  persons  to  be  free 
burgesses,  as  the  aldermen,  in  the  due  execution  of  their 
powers,  and  the  exercise   of  their  judgment,  may   think 
proper.     Upon  these  grounds,  the  Court  will  be  of  opinion, 
that  this  mandamus  ought  not  to  be  granted. 

Gaselee  and  JVilde,  in  support  of  the  rule.  It  is  per* 
fectly  consistent  with  the  letter  and  spirit  of  the  charter  to 
contend  that  there  is  now  an  incumbent  duty  upon  the 
aldermen  to  proceed  to  the  election  of  free  burgesses,  or  at 
least,  in  the  alternative  of  this  rule,  to  hold  a  meeting  for 
the  purpose  of  considering  the  propriety  of  proceeding  to 
such  an  election.  The  charter  appointed  specifically  nine 
aldermen,  of  whom  six  only  are  now  in  office.     It  also  ap- 
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pointed  five  free  burgesses,  three  of  whom  only  are  capable 
of  attending  to  the  duties  of  their  office.    If,  therefore,  all 
the  vacancies  in  the  aldermanic  body  were  filled  up,  not  one 
free  burgess  would  remain.    It  must  be  admitted  that  no 
case  can  be  found  in  which  the  Court  has  granted  a  man- 
damus to  compel  a  corporation  to  elect  members  of  an  in- 
definite body;  but  if  the  perpetuation  of  the  corporation 
depends,  upon  the  election  of  such  members,  and  a  conse- 
quent duty  is  so  created,  the  purposes  of  justice  will  render 
it  proper  that  a  mandamus  should  go.    It  must  further  be 
admitted  that  it  lies  upon  the  party  who  applies  for  the  re- 
medy, to  shew  that  a  necessity  for  its  application  exists, 
and  that  has  been  sufficiently  shewn  by  the  facts  disclosed 
by  these  affidavits ;  for  it  is  plain  that  unless  the  aldermen 
do  elect  more  free  burgesses,  the  corporate  body  is  in  dan- 
ger of  dissolution.    The  charter  makes  free  burgesses  ail 
iadispensible  constituent  part  of  the  corporation,  for  it  ap- 
points the  senior  free  burgess  a  justice  of  the  peace,  and 
provides  that  in  the  want  of  the  mayor,  aldermen,  and 
recorder,  three  or  more  free  burgesses  shall  have  authority 
to  administer  the  oaths.    The  charter,  therefore,  had  in 
contemplation  that  there  should  always  be  three  free  bur- 
gesses, at  the  least,  existing  in  the  borough ;  and  though  at 
present  there  are  that  number,  still,  when  the  vacancies 
among  the  aldermen  are  filled  up,  there  will  not  be  one  free 
burgess  left  capable  of  discharging  the  duties  appurtenant 
to  that  office.     But  again,  whilst  the  number  of  free  bur- 
gesses eligible  as  aldermen,  corresponds  exactly  with  the  . 
number  of  vacancies  in  the  body  of  aldermen,  theJatter 
have  not  that  power  of  selection  which  the  charter  intended 
they  should  exercise,  and  the  consequence  is  that  the  vacant 
offices  of  aldermen  must  be  filled  by  succession,  and  not  by 
election,  which  will  be  contrary  to  the  express  provision  of 
the  charter.    Under  these  circumstances  the  Court  will 
/eel  this  to  be  a  proper  case  for  the  interposition  of  its 
discretionary  power,  and  will  make  this  rule  for  a  manda- 
mus absolute. 
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1824.  Abbott,  C.  J. — I  think  this  rule  ought  to  be  discharged. 

s****/0*~'      We  have  not  been  furnished  with  any  authority  which  would 
9.  justify  us  in  making  it  absolute ;  and  I  take  it  to  be  dear 

Fowxr.       tjwt  no  instance  can  be  found  where  the  Court  has  granted 
a  mandamus  to  compel  a  corporation  to  elect  members  of 
an  indefinite  body.    The  general  principle  upon  which  the 
Court  acts  in  cases  of  this  kind  is,  that  where  there  is  a  duty 
shewn,  the  Court  will  interfere  to  enforce  its  performance ; 
and  the  question  in  this  case  therefore  is,  whether  there  is  a 
duty  of  the  body  corporate,  in  its  present  state,  to  proceed 
in  the  first  instance  to  the  election  of  free  burgesses.    Now 
what  does  the  charter  declare  upon  this  point  ?    It  appoints 
nine  aldermen,  and  an  indefinite  number  of  free  burgesses, 
with  power  to  the  corporation  from  time  to  time  to  elect 
such  persons  as  they  shall  think  fit  to  become  free  burgesses. 
Five  were  originally  named,  and  there  are  at  this  moment 
three  at  least  remaining,  against  whom  no   objection  is 
raised.    It  then  provides,  first,  that  the  senior  free  burgess 
shall  be  a  justice  of  the  peace;  second,  that  the  free  bur* 
gesses  shall  assist  the  aldermen  in  the  election  of  the  mayor ; 
and  third,  that  for  want  of  the  mayor,  recorder,  aldermen, 
and  justices,  three  free  burgesses  shall  be  competent  to  ad- 
minister the  oaths  to  the  persons  elected  aldermen.    At 
present  there  are  three  free  burgesses  capable  of  adminis- 
tering the  oaths,  if  it  should  become  necessary  for  them  to 
do  so ;  and  the  short  question  really  is,  whether  we  shall 
interpose  to  compel  the  corporation  to  elect  additional  free 
burgesses  before  they  elect  persons  to  the  vacant  offices  of 
aldermen?    At  present  also  there  are  sufficient  free  bur- 
gesses remaining  to  fill  up  the  vacancies  among  the  alder- 
men ;  but  it  is  said  that  when  those  vacancies  are  filled  up, 
there  will  be  no  active  or  efficient  free  burgess  left.    It  is 
also  said  that  we  ought  to  compel  an  election  of  free  bur- 
gesses, for  the  purpose  of  constituting  a  larger  number  of 
persons  out  of  whom  the  new  aldermen  may  be  elected, 
and  thus  giving  the  aldermen  a  more  extended  power  of  se- 
lection.    $ut  in  doing  that,  hew  are  we  to  regulate  our 
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conduct?  What  additional  number  are  we  to  select? 
What  additional  number  will  be  sufficient  ?  Are  we  to  raise 
the  present  number  to  five,  as  originally  done  by  the  char- 
ter, or  are  we  to  raise  it  to  twenty  ?  Where  are  we  to  draw 
the  line?  Undoubtedly,  the  greater  the  number  of  free 
burgesses,  the  greater  will  be  the  power  of  selection  on  the 
part  of  the  aldermen ;  but  it  is  utterly  impossible  for  us  to 
determine  what  the  precise  number  ought  to  be.  It  is  not 
unworthy  of  observation  that  the  present  free  burgesses  are 
part  of  the  five  originally  appointed  by  the  crown ;  and  as 
the  aldermen  are  to  be  supplied  out  of  the  free  burgesses, 
those  five  persons  must  have  been  regarded  by  the  Crown 
as  proper  persons  to  succeed  to  the  office  of  alderman.  It 
is  to  be  lamented  that  the  corporation  have  permitted  so 
many  of  the  aldermen's  offices  to  become  vacant,  without 
ever  proceeding  to  fill  up  any  one  of  them,  because  that 
delay  may  eventually  superinduce  the  dissolution  of  the 
corporation,  though  we  certainly  cannot  at  this  moment 
affirm  that  it  must  and  will  have  that  effect.  If  a  manda- 
mus bad  issued  to  elect  aldermen,  and  had  been  duly  served 
upon  all  the  parties  who  are  bound  to  attend  and  assist  at 
that  election,  and  they  had  nevertheless  neglected  to  perform 
their  duty,  the  Court  would  have  had  no  difficulty  in  deal- 
Big  with  them  for  that  breach  of  duty  and  obedience.  But, 
as  respects  the  present  application,  I  cannot  see  ■  that  any 
such  strong  case  of  necessity  as  ought  to  be  shewn,  to  in- 
duce the  Court  to  command  an  election  of  free  burgesses, 
as  a  prior  step  to  the  election  of  aldermen,  has  been  shewn, 
and  therefore  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. 

Bayley,  J. — I  have  been  in  the  course  of  the  argument 
considerably  impressed  with  the  idea  that  it  would  be  pro- 
per to  grant  a  mandamus  in  the  second  alternative  of  the 
ode,  that  a  meeting  might  be  held,  at  which  the  corporation 
might  consider  whether  they  ought  to  elect  free  burgesses 
at  all ;  and  whether  they  ought  to  proceed  to  the  election 
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of  free  burgesses,  as  a  prior  step  to  the  election  of  alder- 
men. Upon  consideration,  however,  I  am  satisfied  that  we 
ought  not  to  interfere  at  all.  Vigilantibus,  non  dormien- 
tibus,  jura  subserviunt,  is  a  very  useful  rule  of  law,  and  one 
which  applies  properly  to  all  corporate  bodies,  and  espe- 
cially to  the  present  case.  It  seems  to  me  that  the  parties 
by  whom  this  application  is  made  have  been  guilty  of  great 
negligence,  and  are  therefore  not  in  a  situation  to  claim  any 
favor  at  the  hands  of  the  Court.  It  was  incumbent  on  the 
existing  corporation  to  take  care  that  the  first  vacancy  was 
filled  up  in  a  reasonable  time  after  it  occurred.  If  that  had 
been  done,  as  the  aldermen  must,  by  the  terms  of  the  char- 
ter, be  supplied  out  of  the  existing  free  burgesses,  and  .as 
no  new  free  burgesses  had  been  chosen,  one  of  the  five 
original  free  burgesses  must  have  been  elected  alderman, 
and  then  a  majority  of  the  nine  aldermen  must  have  deter- 
mined whether  they  would  or  would  not  elect  any  additional 
free  burgesses.  But,  instead  of  this,  the  parties  have  lain 
by  till  the  number  of  aldermen  was  by  degrees  reduced 
nominally  to  six,  and  in  effect  to  five,  and  have  suffered  the 
present  result  to  occur,  that  although  there  ought  to  be  nine 
aldermen  in  the  corporation,  there  are  in  fact  only  five. 
The  charter  directs  that  the  nine  aldermen  shall  decide 
whether  any  and  what  free  burgesses  shall  be  elected  ;  but 
if  this  mandamus  were  to  go,  we  should  be  directing  five 
aldermen  to  determine  that  question,  which  would  be  pro- 
ductive of  injustice,  inasmuch  as  it  would  tend  to  annihilate 
the  inchoate  rights  which  originally  attached  to  the  present 
remaining  free  burgesses.  If  the  first  vacancy  of  alderman 
had  been  promptly  filled  up,  one  of  these  must  ex  neces- 
sitate have  been  elected  to  it ;  but  if  the  majority  of  the 
present  aldermen  are  opposed  to  the  views  of  the  present 
free  burgesses,  they  may  elect  a  new  set  of  free  burgesses, 
who  may  afterwards  succeed  to  the  office  of  aldermen,  to 
the  entire  exclusion  of  the  free  burgesses  originally  named 
as  such  by  the  charter,  and  evidently  pointed  out  as  proper 
persons  to  b£  elected  aldermen.    Upon  this  short  view  of 
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the  case,  I  am  of  opinion  that  the  rule  should  be  dis- 
charged. 

Holroyd,  J. — The  charter  directs  that  the  mayor  and 
aldennen  shall  elect  such  persons  to  be  free  burgesses  as 
they  shall   think  fit;   they  have  therefore   a  discretionary 
power,  and  the  court  have  no  right  to  dictate  what  course 
they  should  pursue.    Whether  a  mandamus  might  issue, 
commanding  the  parties  whose  duty  it  is  to  elect  the  free 
burgesses  to  hold  a  meeting  for  the  purpose  of  considering 
the  propriety  of  such  an  election,  is  a  different  question ; 
and  though  it  is  not  necessary,  upon  the  present  occasion, 
to  decide  that  question,  I  am  free  to  confess,  that  if  such  a 
mandamus  would  lie  at  all,  I  have  entertained  great  doubt, 
whether  this  would  not  be  a  proper  case  for  it.     But  upon 
my  present  view  of  the  particular  circumstances  of  this  cor- 
poration, I  think  no  mandamus  ought  to  issue.    The  char- 
ter names  five  free  burgesses,  but  does  not  constitute  them 
a  definite  body,  because  it  had  previously  declared  that  the 
mayor  and  aldermen  might  elect  as  many  as  they  thought 
proper ;  and  it  does  not,  as  in  the  case  of  aldermen,  direct 
an  election  to  fill  up  vacancies  among  the  five  free  burgesses 
originally  named.     The  free  burgesses  appear  to  me,  there- 
fore, to  be  purely  an  indefinite  body.    Then,  with  respect 
to  the  aldermen,  it  is  clearly  the  duty  of  the  corporation  to 
fill  every  vacancy  among  them,  within  a  reasonable  time 
after  it  occurs,  and  so  to  keep  up  the  full  number  of  nine, 
in  order  that  the  mayor  and  aldermen,  of  whom  he  is  one, 
may  discharge  their  functions  in  their  full  power,  and  to  the 
greatest  advantage  of  the  inhabitants  of  the  borough  at  large. 
The  real  question  now  raised  is,  whether  the  free  burgesses 
are  to  be  elected  by  the  majority  of  the  whole  nine  alder- 
men, or  by  the  majority  of  the  five  or  the  six  now  remain- 
ing ?    If  the  court  interfered  at  all,  it  could  only  be  to  com- 
pel them  to  meet  and  consider  whether  they  will  elect  or 
not;  and  if  they  decided  to  elect,  it  could  not  be  an  election 
by  the  full  number  of  aldermen  which  the  charter  directs  it 
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iWfc       to  be.    I  therefore  concur  in  thinking  that  the  present  man- 
Jj^y'     damns  cannot  be  granted. 


* 


ftosr.  Best,  J. — 1  am  by  no  means  free  from  doubt  upon  this 

question,  but,  as  at  present  advised,  I  lean  to  the  opinion 
that  we  ought  to  grant  this  mandamus.  It  seems  to  me 
that  there  has  been  in  this  borough  too  much  of  that  spe- 
cies of  conduct  which  has  been  characterised  by  the  name  of 
jobbing,  and  that  the  individuals  who  have  been  guilty  in  that 
respect  will  unfortunately  be  protected  in  their  misconduct  by 
our  refusal  to  interfere.  I  quite  agree  that  it  was  the  duty  of 
the  aldermen  from  time  to  time  to  fill  up  the  vacancies  that 
occurred  in  their  body,  and  that  they  have  been  blameable 
in  omitting  to  do  so ;  but  I  cannot  consider  that  as  afford- 
ing any  reason  for  refusing  this  mandamus.  This  question 
does  not  involve  the  interests  of  the  aldermen  only,  but  the 
interests  of  the  inhabitants  at  large ;  and  they  ought  not  to 
be  prejudiced  by  the  default  or  misconduct  of  any  member 
of  the  corporation. ,  It  has  been  argued  that  by  law  we 
have  no  authority  to  grant  this  mandamus.  A  hundred 
years  ago,  such  an  application  as  this,  in  all  probability, 
would  have  been  refused,  because  at  that  period  the  received 
idea  was,  that  a  mandamus  could  issue  only  to  enforce  the 
performance  of  a  ministerial  duty ;  but  recent  cases  have 
extended  the  rule ;  and  now  a  mandamus  certainly  lies  for 
the  performance  of  any  public  duty.  It  is  said  in  Buller's 
Nisi  Prius(a),  "that  where  by  charter  or  prescription  the 
corporate  body  ought  to  consist  of  a  definite  number,  and 
they  neglect  to  fill  up  the  vacancies  as  they  occur,  the 
Court  will  grant  a  mandamus ;"  and  for  this  reason,  that 
the  maintenance  of  the  definite  body  is  essential  to  the  per- 
petuity of  the  corporation*  Applying  the  same  reason  to 
an  indefinite  body,  it  follows  that  the  Court  ought  to 
grant  a  mandamus  to  maintain  that  indefinite  body.  It 
seems  to  me,  that  unless  an  election  of  free  burgesses  takes 
place,  the  dissolution  of  this  corporation  is  not  only  pro- 
{a)  p.  aoi. 
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bable,  but  inevitable ;  a  result  which,  if  possible,  we  ought        18fcfc 
to  prevent.    The  King,  speaking  by  his  charter,  has  willed     Jj^r*J' 
this  corporation  to  be  perpetual,  and  every  constituent  part  * 

of  it  is  thereby  enjoined  to  the  performance  of  evejy  duty      *•*«• 
essential  to  its  preservation.    What  are  those  essentials  ( 
Successive  elections,  from  time  to  time,  not  in  form  only* 
but  in  substance,  of  the  members  of  the  corporation  ;  sad 
these  have  been  neglected.     Such  is  the  preseqt  state  of 
this  corporation,  that  if  one  of  the  existing  aldermen  wens 
to  die,  an  election  of  new  free  burgesses  would  be  imprac* 
tkable,  and  the  three  free  burgesses  now  remaining,  may 
in  the  mean  time  compel  their  own  election  as  aldermen, 
though  not  one  of  them  may  be  fit  for  the  office.    There 
are,  de  facto,  four  free  burgesses,  but  one  of  them  is  not  an 
inhabitant ;  and  supposing  they  were  reduced  to  two,  those 
two  could  compel  their  own  election  as  aldermen.     I  con- 
cur in  assuming  that  the  five  original  free  burgesses  were 
competent  to  hold  that  office,  because  they  were  appointed 
to  it  by  the  charter;  but  it  by  no  means  follows  that  they 
are  equally  competent  to  hold  the  office  of  aldermen,  which 
is  a  magisterial  office,  requiring  many  qualifications  unne-    ' 
cessary  to  a  free  burgess.     It  has  been  suggested  that  the 
inchoate  rights  of  the  free  burgesses  would  be  invaded  by 
our  granting  this  mandamus,  but  I  do  not  admit  that  a  man 
is  entitled  to  be  elected  merely  because  he  is  eligible ;  on 
die  contrary,  I  think  he  may  be  eligible  and  yet  have  no 
right  to  be  elected.    No  case  has  been  cited,  nor  can,  I  be- 
lieve, be  found,  which  has  decided  that  a  mandamus  does 
not  lie  under  circumstances  like  the  present ;  and  I  very 
much  doubt  whether  the  principles  laid  down  by  Lord 
Chief  Baron  Comyns  in  his  Digest  (a),  and  by  Mr.  Justice 
Eyre  in  the  Queen  v.  Heathcote  (6),  ought  to  be  considered 
as  law  in  the  present  day.    I  take  the  proper  rule  of  law  to 
be  this :  that  whenever  a  corporation  is  reduced  to  such 
a  state  as  affords  no  choice  of  persons'  to  fill  the  offices 
which  the  charter  has  directed  to  be  filled  by  election,  the 
(a)  Com.  Dig.  Mandamus,  B.  1.  (b)  10  Mod.  54 


The  King 
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1824.  Court  may  and  ought  to  interfere  to  compel  them  to  adopt 
such  pleasures  as  may  render  a  free  choice  practicable* 
"£""*     I  think  this  corporation   comes  within  that  rule;  there 

Fowbt.  cannot,  as  it  is  at  present  constituted,  be  any  free  choice 
here,  for  though  there  are  three  persons  eligible,  their  pro* 
motion  could  not  be  called  an  election ;  it  would  be  a  mere 
succession,  the  result  of  which  would  be,  that  the  entire  ma- 
nagement of  the  corporation  would  fall  into  .their  hands. 
Again,  I  conceive  it  to  be  an  established  rule  of  law,  that 
wherever  there  exists  a  real  political  necessity  that  a  certain 
act  should  be  done,  this  Court  has  a  right  to  see  that  that 
act  is  done,  and  I  am  clearly  of  opinion  that  such  a  neces- 
sity exists  in  this  case.  The  general  principle  also,  that  a 
mandamus,  ought  to  issue  wherever  the  justice  of  the. 
country  calls  for  its  application,  seems  to  me  to  govern  this 
case.  •  To  issue  it  where  the  justice  of  the  country  does 
not  require  it,  would  be  to  abuse  the  power  delegated  to 
the  Court ;  but  where  we  find  that  the  ends  of  justice  can 
be  gained  only  by  the  exercise  of  this  high  prerogative 
power,  we  ought  not,  in  my  opinion,  to  suffer  ourselves  to 
be  shackled  in  the  exercise  of  our  authority  by  the  narrow 
rules  and  limited  principles  of  ancient  times  and  manners. 
1  am  strongly  impressed  with  the  belief  that  the  withholding 
this  mandamus  will  be  productive  of  mischief,  and  of  a  de- 
nial of  justice ;  and  therefore  I  am  of  opinion  that  this  rule 
ought  to  have  been  made  absolute. 

Rule  discharged. 


Tuesday,  Pabk  u.  Strockley. 

February  10. 

A  plaintiff        1  HIS  was  a  rule  nisi  for  setting  aside  the  proceedings  on 

wnSSy^sa  *•  bail  bond>  on  the  «romd  Aat  the  affidavit  to  hold  to 
— ~  ncompe-    bail  had  been  made  by  a  plaintiff,  stated  to  have  been  con- 
to  make       -  .    *    r  .  ,    , 


not  incomj 

an  affidavit  to  victed  of  a  conspiracy,  and  therefore  incompetent  to  make 
hold  a  defend-  an  affidavit. 

ant  to  bail. 
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E.  Lowes  shewed  cause,  and  contended  that  assuming 
a  person  convicte'd  of  a  conspiracy,  in  a  matter  not  concern-, 
ing  the  administration  of  justice,  could  not  be  considered 
as  a  competent  witness  in  a  Court  of  Justice,  [which  was  a 
very  disputable  point,]  still  that  objection  did  not  apply  here, 
because  the  deponent  did  not  appear  in  the  character  of  a 
witness,  but  merely  as  a  Suitor  of  the  Court. 

.  Ckitty  contri  urged  that  the  rule  by  which  a  person  con- 
victed of  a  conspiracy  was  disqualified  from  giving  evidence 
in  a  Court  of  Justice,  was  equally  applicable  to  the  maker 
of  an  affidavit  to  hold  to  bail.  Staying  the  proceedings  in 
this  case  would  not  operate  as  a  denial  of  justice  to  die 
plaintiff,  because  there  was  nothing  to  prevent  his  suing  the 
defendant  by  common  process. 

Abbott,  C.  J.— I  am  by  no  means  prepared  to  say  that 
a  person  convicted  of  a  conspiracy  is  precluded  from  ob- 
taining that  justice  which  the  law  of  the  country  affords  to. 
all  his  Majesty's^subjects.  But  at  all  events  this  objection, 
supposing  it  to  be  valid,  does  not  apply  here,  because  the 
plaintiff  does  not  appear  in  the  character  of  a  witness.  He 
has  made  an  affidavit  of  a  debt  due  to  him  for  the  purpose 
of  holding  the  defendant  to  bail ;  and  I  see  no  objection 
to  the  proceedings,  ou  the  ground  of  incompetency. 

Rule  discharged  (0). 

(a)  Vide  La  viUe  de  VartovU,  in  the  Admiralty,  13th  May,  1817, 
and  Cromther  v.  Hopwood,  Dowl.  &  Ryl's.  N.  P.  C.  5. 


Doe  d.  Reks  v.  Thomas.  !TAt«r*%, 

February  12. 
JV.  E.  TAUNTON  had  obtained  a  rule  calling  on  the  Though  the 
lessor  of  the  plaintiff  to  shew  cause  why  the  proceedings  in  Jfauidiny 
the  proceedings  in  a  second  ejectment  upon  the  same  title,  until  the  costs  of  the  first 
are  paid,  still,  it  seems,  that  if  the  verdict  in  the  first,  was  obtained  by  fraud  and  per- 
jury, the  court  will  not  restrain  the  party  from  proceeding  until  the  costs  are  paid. 
VOL.  IT.  L 
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this  ejectment  should  not  be  stayed  until  the  costs  of  a 
former  ejectment  brought  in  the  Court  of  Great  Session  in 
Wales,  in  which  a  verdict  was  found  for  the  defendant,  were 
paid,  it  being  suggested  that  the  present  ejectment  was 
brought  on  the  very  same  title. 

Russell  now  shewed  cause,  and  contended  that  the  rule 
upon  which  the  Court  acted,  of  staying  proceedings  upon 
a  second  ejectment  until  the  costs  of  a  former  one  for  the 
trial  of  the  same  title  are  paid,  was  not  inflexible,  but  was 
liable  to  certain  exceptions.  The  ground  upon  which  this 
case  must  be  excepted  was,  that  the  verdict  for  the  defend- 
ant in  the  former  ejectment,  had  been  obtained  by  fraud 
and  perjury,  as  appeared  by  the  affidavits  now  produced. 
The  reason  of  the  general  rule  laid  down  as  to  costs  in 
ejectment  was,  that  the  party  having  once  had  a  fair  oppor- 
tunity of  trying  his  title,  should  not  be  at  liberty  to  harass 
the  defendant  by  a  second  ejectment  until  the  costs  of  the 
first  were  paid.  Here,  however,  the  lessor  of  the  plaintiff 
had,  by  the  alleged  misconduct  of  the  defendant,  been  pre- 
vented from  fairly  trying  his  right,  and  therefore  this  was 
an  answer  to  the  present  rule.  The  discovery  of  the  fraud 
and  perjury  alleged,  was  not  made  until  after  the  time 
allowed  by  the  practice  of  the  Court  of  Great  Session  in 
Wales  for  moving  for  a  new  trial  had  elapsed,  and  conse- 
quently the  plaintiff  had  no  means  of  obtaining  justice  by  a 
new  trial. 

Taunton,  in  support  of  the  rule,  contended  that  the  rule 
as  to  the  staying  of  the  proceedings  until  the  costs  of  a 
former  ejectment  were  paid,  was  inflexible,  and  the  motion 
for  costs  was  quite  a  matter  of  course.  The  reason  sug- 
gested on  the  other  side,  might  be  good  cause  for  moving 
for  a  new  trial  in  the  Court  of  Great  Session,  but  was  none 
in  answer  to  the  present  application.  This  court  could  not 
now,  upon  affidavits,  try  the  merits  of  the  former  ejectment, 
but  must  act  upon  the  rule  of  practice  which  had  been  so 
long  settled  for  the  convenience  of  the  suitors. 
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The  Court  wete  of  opinion,  that  the  rule  of  practice    -  1824. 
adverted  to,  was  not  inflexible.    If  it  were  true,  as  was 


Dob 


Thomas. 


suggested,  that  the  former  verdict  had  been  obtained  by  __  v, 
fraud  and  perjury,  undoubtedly  the  rule  for  staying  the  pro- 
ceedings ought  not  to  have  been  granted*  They  suggested, 
however,  that  the  whole  matter  should  go  before  the  Mas- 
ter, for  him  to  determine  whether  it  was  a  fit  case  to  impose 
upon  the  plaintiff  die  terms  of  paying  the  costs  of  the 
Conner  ejectment,  before  be  should  be  at  liberty  to  proceed 
to  die  trial  of  the  present  action. 

Upon  the  Master's  report  the  rule  was  afterwards  made 
ibsolute. 


Woolley  v.  Whitby.  Ji******* 

reoruary  12. 
THIS  was  an  action  of  trespass  for  breaking  and  entering  A  Judge's  cer- 
the  plaintiff's  close  after  notice ;  and  on  Not  Guilty  pleaded,  {J^£g  ^^ 
the  jury,  at  the  last  Cheshire  Assizes,  found  for  the  plaintiff,  f?l  and  malt- 
damages  five  shillings.    The  plaintiff's  counsel  then  applied  tjtie  a  plaintiff 
to  the  Judges  to  certify,  as  for  a  wilful  trespass,  in  order  to  *j*  "jj* 
that  the  plaintiff  might  have  his  full  costs  under  the  statute  the  8  &  9  W. 
8  fc  9  W.  3.  c.  1 1.  s.  4.    The  Judges  {Warren,  C.J.  and  J^j  j^4- 
Marshall,  Serjt.)  entertaining  some  doubt  whether  the  case  granted  at  the 
was  within  the  statute,  reserved  the  point  for  consideration,  trlB\  m  opcI1 

and  no  certificate  was  then  granted :  but  in  Michaelmas  Court,  but 

may  be  grant- 
Term,  application  being  made  to  Warren,  C.  J.  (who  had  cd  at  any  time 

summed  up  the  cause)  a  certificate  was  obtained.    At  this  J^JJJ  J-JJ^ 

time  Marshall,  Serjt.  was  dead.    The  costs  being  taxed,  judgment. 

were  levied  nnder  an  execution ;  and  on  a  former  day  in  this 

Term,  J.  Williams  obtained  a  rule  nisi  for  setting  aside  the 

certificate,  judgment  and  execution,  and  to  have  the  money 

levied  returned  to  the  defendant,  on  the  ground  that  the 

certificate  not  having  been  granted  at  the  trial  of  the  cause, 

pursuant  to  the  statute,  it  was  inoperative. 

L2 
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WdOLLEY 
V. 

Whitby. 
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D.  F.  Janes  now  shewed  cause  against  the  rule.  The 
objection  to  the  certificate  is,  that  it  was  not  granted  at  the 
trial  of  the  cause,  but  upon  consideration  of  the  language 
of  the  4th  section  of  the  statute,  and  of  the  decisions  which 
have  taken  place,  it  will  be  found  that  the  objection  ought 
not  to  prevail.  Undoubtedly  the  case  of  Ford  v.  Parr  (a) 
seems  an  authority  in  favour  of  the  defendant,  it  having 
been  there  decided  that  the  certificate  must  be  granted  at 
the  time  of  the  trial ;  but  that  case  appears  to  have  been 
hastily  decided,  for  the  Court  are  made  to  say  that  the  sta- 
tute requires  "  that  the  certificate  shall  be  made  in  open 
Court  at  the  trial/'  whereas  the  language  of  the  statute 
does  not  warrant  such  a  decision.  All  that  the  statute  says 
is,  that  in  all  actions  of  trespass,  wherein  "  at  the  trial  of 
the  cause  it  shall  appear,"  and  be  certified  by  the  Judge 
under  his  hand,  upon  the  back  of  the  record,  that  the  tres- 
pass upon  which  any  defendant  shall  be  found  guilty,  was 
wilful  and  malicious,  the  plaintiff  shall  recover  not  only  his 
damages,  but  his  full  costs  of  suit.  It  is  clear,  therefore,  that 
Ford  v.  Parr  must  have  been  hastily  decided,  for  the  statute 
does  not  specifically  point  out  at  what  time  the  Judge 
shall  actually  give  his  certificate.  In  Mr.  TidcFs  practice  (6), 
it  is  laid  down  as  the  result  of  all  the  cases,  that  the  certi- 
ficate required  by  this  statute,  need  not  be  granted  at  the 
trial  of  the  cause;  and  he  cites  Butler- v.  Cozens  (c)  and 
Swinnerton  v.  Jervis(d).  In  the  case  of  Butler  v.  Cozens, 
no  doubt  whatever  seemed  to  have  been  entertained  that 
under  the  statute  22  &  £3  Car.  2.  c.  9.,  the  Judge  might 
certify  at  any  time  after  the  trial.  Now,  from  the  reason- 
able interpretation  of  the  4th  section  of  8  &  9  W.  3.,  all 
that  seems  to  be  requisite  is,  that  it  shall  appear  at  the  trial 
of  the  cause,  that  the  trespass  was  wilful  and  malicious, 
but  the  Judge  may  at  any  time  after  the  trial,  grant  his  cer- 
tificate.   [Bayley,  J.  There  is  a  difference  in  the  language 


(a)  2  Wils.  si. 

(6)  8th  ed.  1000  &  1004. 

(c)  11  Modern,  198. 


(d)  E.  22  Geo.  S.  not  reported, 
but  cited  in  Reynold  v.  Edwards, 
6  T.  R.  11.  vid.  7  T.  R.  449. 
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of  the  1st  ISC  4th  sections,  which  seems  to  authorize  that 
construction.  The  first  section  provides,  "  That  where 
several  persons  shall  be  made  defendants  to  any  action,  &c. 
and  any  one  or  more  of  them  shall  be*  upon  the  trial  thereof 
acquitted  by  verdict;  every  person  so  acquitted  shall  re- 
cover his  costs  in  like  manner,  as  if  a  verdict  had  been  given 
against  the  plaintiff,  and  all  the  defendants  had  b£en  acquitted, 
unless  the  Judge  before  whom  such  cause  shall  be  tried,  shall 
immediately  after  the  trial  thereof,  in  open  Court,  certify  upon 
the  record,  under  his  hand,  that  there  was  a  reasonable 
cause  for  making  such  person  or  persons  a  defendant  or  de- 
fendants to  such  action/'  The  words  here  used  are  those 
which  have  been  adopted  in  the  report  of  Ford  v.  Parr,  but 
the  language  of  the  4th  section  is  very  different ;  for  by  that 
it  is  enacted  "  that  in  all  actions  of  trespass  wherein  at  the 
trial  of  the  cause  it  shall  appear,  and  be  certified  by  the 
Judge  under  his  hand,  upon  the  back  of  the  record,  that  the 
trespass,  &c.  was  wilful  and  malicious,  the  plaintiff  shall 
recover,  &c."  Now  the  words  "  wherein  at  the  trial  of  the 
cause  it  shall  appear  and  be  certified  by  the  Judge  under 
his  hand,"  may  be  merely  a  description  of  the  person  to 
make  the  certificate,  namely  the  Judge  who  tried  the  cause, 
without  any  limitation  of  time  within  which  the  certificate 
shall  be  made.]  Nothing  can  be  more  reasonable  than  that 
the  Judge  who  tries  the  cause,  should  be  at  liberty  to  exer- 
cise his  discretion  within  a  reasonable  time  after  the  cause 
is  tried,  and  not  be  compelled  to  give  his  certificate  in  open 
Court,  upon  the  first  impression  which  the  proceedings  at 
Nisi  Prius  may  make  upon  his  mind.  The  words  of  the 
statute  will  admit  of  this  construction,  and  therefore  this 
rule  must  be  discharged. 

J.  Williams  and  Campbell,  in  support  of  the  rule.  The 
question  is,  what  construction  ought  to  be  put  upon  this 
statute,  which  is  at  least  a  matter  of  considerable  doubt. 
The  position  laid  down  by  Mr.  Tidd,  namely,  that  the  cer- 
tificate required  by  the  statute  need  not  be  granted  at  the 
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trial  of  the  cause,  is  certainly  not  borne  out  by  the  cases  to 
Xvhich  he  refers.  In  Swinnerton  v.  Jervis  and  Reynold  v. 
^"""*  Edwards,  the  question  was  not  as  to  the  time  when  the  cer- 
Whitbt.  tificate  was  to  be  granted,  but  as  to  die  circumstances  under 
which  and  in  what  cases  the  Judge  was  to  exercise  his  dis- 
cretion in  granting  a  certificate.  Those  cases  do  not  decide 
that  the  certificate  may  be  granted  at  any  time  after  the 
trial  of  the  cause.  In  Reynold  v.  Edwards,  the  report  of 
the  decision  of  the  Court  is,  that  the  rule  was  refused,  the 
Court  saying  that  it  was  settled  in  Swinnerton  v.  Jercis,  in 
the  Common  Pleas,  after  much  argument,  that  if  it  appear 
that  the  trespass,  however  trifling,  was  committed  after 
notice,  the  Judge  was  bound  to  certify  under  the  statute ; 
and  that  it  was  proper  to  adhere  to  that  as  an  universal 
rule ;  so  that  in  point  of  fact  there  is  no  decision  impeach- 
ing that  of  Ford  v.  Parr,  which  is  expressly  in  point  in 
support  of  this  application.  In  Good  v.  fVatkins  (a), 
although  the  main  point  was  as  to  the  discretion  to  be  exer- 
cised by  the  Judge  in  granting  a  certificate,  still  the  case 
proceeded  upon  the  supposition  that  the  discretion  was  to 
be  exercised  at  the  time  of  the  trial  in  open  Court.  It  is 
laid  down  broadly  in  Hullock  on  Costs,  that  the  certi- 
ficate must  be  granted  in  Court  at  the  trial,  in  order  to  make 
it  available  to  the  party  in  whose  favor  it  is  granted.  This 
position,  as  well  as  the  decision  iu  Ford  v;  Parr,  is  fully 
justified  by  the  language  of  the  first  section  of  the  statute, 
which  requires  that  the  certificate  shall  be  granted  imme- 
diately after  the  trial  in  open  Court ;  and  as  the  1st  and  4th 
sections  are  in  pari  materia,  they  must  receive  the  same 
interpretation.  Under  the  statute  22  &  23  Car.  2.  c.  9. 
the  certificate  may  be  granted  at  any  time  after  the  trial ; 
but  this  statute  requires  that  the  certificate  shall  be  made 
immediately  after  the  trial  in  open  Court.  [Holroyd,3. 
The  question  here  is,  whether  the  expressions  "  wherein  at 
the  trial  of  the  cause  it  shall  appear"  are  to  govern  the  words 
«  and  be  certified."] 

(o)  3  East,  495. 
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Abbott.  C.  J. — If  this  question  had  been  decided  by  1824. 
any  clear  and  distinct  report  of  any  judgment  of  the  Court  ~"  ^^ 
upon  it,  or  if  the  decision  in  Ford  v.  Parr  had  been  acted  Vm 

upon  in  subsequent  practice,  I  should  have  abided  by  such  Whitby. 
authority  and  practice.  In  the  absence  of  any  such  autho- 
rity and  practice,  I  think  we  are  at  liberty  to  look  into  the 
act  of  parliament  itself,  and  put  such  a  construction  upon 
it  as  appears  best  calculated  to  effectuate  the  intention  of 
the  legislature.  I  cannot  consider  the  case  in  Wilson's  Re- 
ports as  an  authority  on  which  we  ought  to  rely,  or  as  bind- 
ing upon  us,  because,  on  looking  into  that  Report,  it  is  open 
at  least  to  this  supposition,  that  the  attention  of  the  Court 
had  been  directed,  not  to  the  4th  section  of  the  8  &  9  W.  3. 
c.  11.  upon  which  this  question  arises;  but  to  the  first  sec- 
tion, which  is  applicable  to  a  totally  different  matter, 
namely,  in  what  cases  defendants  shall  be  entitled  to  a  cer- 
tificate. Jn  the  report  of  the  case,  the  Court  is  made  to 
say, "  that  the  certificate  must  be  granted  in  open  Court  at 
the  trial/'  which  words  are  not  to  be  found  in  the  section 
upon  which  this  question  arises.  It  is  certain  that  of  late 
years  the  general  opinion,  both  of  the  bar  find  the  bench,  has 
been,  that  a  certificate  under  this  statute  might  be  granted  at 
any  time  after  the  trial.  It  was  so  considered  by  the  counsel 
in  Gundry  v.  Sturt  (a),  and  in  Good  v.  Watkins  (6),  which 
came  from  the  Oxford  Circuit,  and  which  was  tried  before 
Mr.  Justice  Le  Blanc.  That  learned  Judge  thought  that 
he  might  grant  a  certificate  at  any  time  after  the  trial ;  and 
said  that,  if  bound  by  law,  he  would  grant  a  certificate ;  but 
if  not,  he  had  expressed  his  determination  not  to  do  so; 
Bat  in  that  case  it  never  was  made  an  objection  that  it 
could  not  be  granted  at  any  time  after  the  trial.  It  is  mani- 
fest, therefore,  from  both  these  cases,  and  from  some  others 
which  might  be  mentioned,  that  the  general  opinion  has 
been,  that  the  certificate  might  be  granted  at  any  time  after  - 
the  trial.  Let  us  look  at  the  act  of  parliament  itself..  The 
first  section  provides  that  if  there  are  several  defendants  in  . 
(«)  IT.  R.  636.  (fr)  3  East,  495. 
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the  actions  therein  enumerated,  and  any  one  or  more  of 
them  shall  be  acquitted  by  verdict,  they  shall  have  costs  in 
like  manner  as  if  a  verdict  had  been  given  against  the  plaintiff, 
and  all' the  defendants  had  been  acquitted,  unless  the  Judge 
before  whom  such  cause  should  be  tried,  shall,  immediately 
after  the  trial  thereof  in  open  Court,  certify  upon  the  record 
under  his  hand,  that  there  was  a  reasonable  cause  for  the 
making  such  person  or  persons  a  defendant  or  defendants  to 
such  action  or  plaint.  Upon  that  section  there  can  be  no 
doubt.  The  intention  of  the  legislature  is  plainly  expressed, 
that  the  defendant  shall  have  his  costs,  unless  the  Judge 
shall,  immediately  after  the  trial  in  open  Court,  certify  to 
the  contrary.  Then  comes  the  4th  section,  and  it  is  said  that 
we  are  to  construe  this  in  the  same  manner  as  the  first, 
because  they  are  both  made  in  pari  materift.  But  I  do  not 
feel  that  we  are  entitled  to  put  the  same  construction  upon 
both.  On  the  contrary,  I  think  that  if  in  the  same  act  of 
parliament  one  set  of  words  is  used  in  one  section,  and 
a  different  set  of  words  is  used  in  another  section,  relating 
to  a  similar  subject,  the  probable  conclusion  is,  that  the  le- 
gislature intended  that  a  different  construction  should  be 
put  upon  these  different  clauses ;  for.  if  they  intended  that 
the  same  construction  should  be  put  upon  the  two  clauses, 
we  should  have  found  some  reference  in  the  4th  section  to 
what  had  been  enacted  in  the  first,  by  some  such  words  as 
that  the  certificate  should  be  granted  "  in  the  manner  afore- 
said." But  there  is  no  such  reference  to  the  first  section. 
On  the  contrary,' the  4th  section  contains  an  express  enact- 
ment applicable  to  a  different  sort  of  case,  for  it  enacts 
"  that  in  all  actions  of  trespass,  wherein  at  the  trial  of  the 
cause  it  shall  appear  and  be  certified  by  the  judge  under 
his  hand  upon  the  back  of  the  record,  that  the  trespass 
upon  which  any  defendant  shall  be  found  guilty,  was  wilful 
and  malicious!  the  plaintiff  shall  recover  not  only  his  da- 
mages, but  his  full  costs  of  suit."  Now  I  am  of  opinion, 
upon  the  construction  of  this  section,  that  if  it  should  ap- 
pear to  the  Judge  that  the  trespass  was  wilful  and  malir 
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cious,  the  certificate  need  not  be  granted  at  the  time  of  the 
trial  in  open  Court,  but  may  be  granted  at  any  intermediate 
time  between  verdict  and  judgment.  That  seems  to  me  to 
be  the  best  and  most  reasonable  construction,  because  it 
enables  the  Judge  to  take  a  little  time  to  consider  in  what 
manner  his  discretion  shall  be  best  exercised  upon  the 
whole  review  of  the  case,  instead  of  calling  upon  him  to  act, 
perhaps,  at  a  late  hour  of  the  night,  when  his  attention  is 
fatigued,  and  when  he  has  not  the  best  means  of  duly  con- 
sidering in  what  manner  his  discretion  should  be  exercised. 
This  appears  to  me  to  be  the  soundest  and  truest  con- 
struction of  the  statute. 


Woollet 

V. 

Whitby. 


Bayley,  Holroyd,  and  Best,  Js.  concurred.. 

Rule  discharged  with  costs. 


Craswell  v.  Thompson. 

KsHITTY  on  a  former  day  obtained  a  rule,  calling  upon 
the  defendant  to  shew  cause  why  the  writ  of  error  brought 
upon  a  judgment  of  the  Common  Pleas  of  the  County  Pa- 
latine of  Durham,  should  not  be  quashed,  on  the  ground 
that  it  was  brought  against  good  faith ;  and  why  the  plaintiff 
should  not  be  at  liberty  to  sue  out  execution  in' this  Court, 
notwithstanding  the  allowance  of  the  writ  of  error. 

Littledale,  on  shewing  cause,  was  stopped  by  the  Court. 

Chitty,  in  support  of  the  rule,  contended,  first,  that  the 
Court  might  quash  the  writ  of  error,  on  the  ground  that  it 
was  brought  against  good  faith,  and  after  the  defendant  had 
offered  to  pay  the  money ;  and  second,  that  inasmuch  as  the 
writ  of  error  had  removed  the  proceedings  of  the  inferior 
Court  into  this,  it  was  competent  for  this  Court  to  award 


Thursday, 
February  12. 

This  Court 
cannot  quash 
a  Writ  of  Er- 
ror upon  a 
judgment  of 
the  C.  P.  of 
Durham,  nor 
award  execu- 
tion upon  the 
judgment, 
though  the 
Writ  of  Er- 
ror maj  have 
been  brought 
against  good 
faith. 
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1824.       execution  upon  the  judgment.     He  cited  Gates  v.  West  (a), 
as  an  authority  for  shewing  that  where  "a  writ  of  error  is 


Cbaswf.ll 


Thompson. 


v.  brought  against  good  faith,  the  Court  will  not  prevent  ex- 

ecution issuing. 

Abbott,  C  J. — We  have  no  authority  to  quash  the  writ 
of  error,  and  it  is  quite  clear  that  we  cannot  issue  execution 
upon  the  judgment  of  an  inferior  Court. 

Bat  ley,  J. — You  desire  the  writ  of  error  to  be  quashed. 
The  consequence  of  that  would  be,  that  the  judgment 
below  will  stand  good.  Then  the  execution  must  issue  out 
of  the  Court  below.  We  cannot  issue  execution  upon  a 
judgment  brought  here  upon  error. 

Best,  J.<6)  concurred. 

Rule  discharged  with  costs, 
(a)  2  T.  It,  183.  (6)  Holroyd,  J.  was  gone  to  chambers. 


Thursday,  BUTT  V.  VlNE. 

JtcbrvMry  12. 

Where  a  de-  ON  shewing  cause  against  a  rule  for  discharging  the  de- 
promise  to  pay  tenant  out  of  custody  on  filing  common  bail,  the  case  was 
a  debt  as  to  this  :  The  defendant  had  been  discharged  under  the  Insol- 
been'dis-         vent  Debtor's  Act,  1  Geo.  4.  c.  1 I 9->  as  to  a  debt  which  he 

charged  under  owed  fa  plaintiff.     After  he  was  discharged  he  voluntarily 

an  Insolvent  . 

Act:  Held,      proposed  to  pay  the  plaintiff  ten  shillings  m  the  pound,  in 

no^te tr^ted  ful1  satisfaction  of  the  8am*  debt-  UPon  this>  *e  Pontiff, 
and  held  to  who  treated  it  as  a  new  promise  to  pay  the  debt,  arrested 
promwe.n  8U°    t'ie  defendant,  and  held  him  to  bail. 

Piatt  shewed  cause  against  the  rule,  and  contended  that 
the  defendant  might  be  held  to  bail  upon  his  new  promise, 
notwithstanding  his  discharge  under  the  Insolvent  Act. 
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H.  Cooper,  contrd,  relied  upon  Wilson  v.  Kemp  (a),  Peers 
v.  Gadderer  (6),  as  authorities  for  shewing,  that  whatever 
might  be  the  defendant's  liability  to  pay  the  debt  upon  the 
supposed  promise,  he  could  not  be  held  to  bail. 

Pbb  Curiam.  Where  a  party,  discharged  by  his  cer- 
tificate, or  under  an  Insolvent  Act,  voluntarily  promises  to 
pay  a  debt  contracted  previously  to  bis  bankruptcy  or  in- 
solvency, he  cannot  be  held  to  bail  for  such  debt.  He  may, 
liable  to  pay,  but  whilst  his  liability  remains  in  dubio,  he 
ought  not  to  be  detained  in  custody.  But  at  all  events 
here  was  only  a  proposal  to  pay  ten  shillings  in  the  pound, 
and  not  a  promise ;  and  though  a  proposal  to  pay  may  be 
accepted,  yet  the  party  cannot  .be  arrested  under  such 
circumstances. 

Rule  absolute. 

(a)  3  M.  &  S.  595.  v.  Moggridge,  6  Taunt.  563,  and 

(6)  Ante,  vol.  ii.  240.  See  Barton    Bay  ley  v.  Dillon,  2  Burr.  736. 


Vanderhaden  v.  Britten.  Thundoy, 

February  12. 
IN  this  case  the  defendant  had  been  arrested  in  Trinity  Where  a  de- 
vacation,  but    the    sheriff's   officer,   instead  of  requiring  j^Sl^1^ 
him  to   give  a  bail  bond,  took   money  in  lieu  of  bail,  the  sheriff's 
and  in  the  month  of   November  wrote  to  the  plaintiff's  money  instead 

attorney,  stating  that  he  could  not  find  the  defendant,  of  a  bail  bond, 
-tt»  •!••«-•         j  i  •  ."•  i    from  the  de- 

W  hereupon  the  plaintiff  issued  another  writ,  to  which  fendant,  and 

the   officer  returned  cepi  corpus;    the    fact   being,  that  Sen7-?J° 

at  the  time  of  the  return,  the  defendant  was  a  prisoner  that  he  could 

in  the  King's  Bench  prison,  upon  other*  process.    The  ^jjui it^and 

body  rule  was  served  upon  the  sheriff  on  the  5th  instant,  an  alias  writ 

returnable  on  the  11th,  the  defendant  being  then  in  cus-  whkhcepicor- 

tody.    On  the  9th  the  sheriff's  officer  put  in  bail,  and  now  Pus  **•  ** 

J  r  '  turned,  the  de- 

fendant being  then  in  custody  upon  other  process,  and  pending  a  body  rule,  the  officer 
pot  in  bail,  and  then  brought  up  the  defendant  by  habeas  corpus^  to  be  surrendered  in 
discharge  of  his  bail,  the  Court  refused  to  relieve  the  sheriff,  and  granted  an  attachment. 
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IS24.       brought  up  the  defendant  by  habeas  corpus,  for  the  purpose 
.j^*"^^      of  surrendering  him  in  discharge  of  his  bail. 


V, 

Britten. 


jF.  Pollock  opposed  the  surrender  of  the  defendant  on 
the  ground  that  the  sheriff's  officer  having  misconducted 
himself  in  originally  taking  money  instead  of  a  bail  bond, 
he  was  not  at  liberty  now  to  surrender  the  defendant  under 
the  circumstances  stated. 


Abraham  conlri,  produced  an  affidavit  exculpating  the 
sheriff  from  blame,  and  submitted  that  the  sheriff  ought  not 
to  be  fixed  in  consequence  of  the  culpable  conduct  of  his 
officer. 

Per  Curiam.  The  officer  and  the  sheriff  are  the  same 
person  in  the  eye  of  the  law.  It  is  a  great  object  with  the 
Court  to  enforce  performance  of  ministerial  duties.  If  the 
sheriff's  officer  ventures  to  take  money  instead  of  discharg- 
ing bis  duty  by  taking  a  bail  bond,  we  will  not  relieve  him. 
It  is  only  by  the  pressure  of  being  fixed  in  these  cases,  that 
he  is  prevented  from  doing  the  same  thing  in  others.  The 
refusal  to  relieve  in  this  case  will  operate  as  security  for 
his  future  good  behaviour. 

The  defendant  was  remanded,  and  the  Court  granted  an 
attachment  against  the  sheriff,  for  not  bringing  in  the  body. 


Thur*day:  Johnson  v.  Stanton. 

February  1?* 

Under  the  THIS  was  an  action  of  assault  and  battery,  and  at  the  trial 
Car,  2.  c.  9.  before  Hullock,  B.  at  the  last  assizes  for  Shropshire,  the 
*  Judge**  cer-  jury  found  a  verdict  for  the  plaintiff,  damages  one  farthing. 

Uiicate  for  . 

com  in  action*  of  assault  and  battery,  may  be  granted  at  any  time  between  verdict  and 

final  judgment. 
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Four  days  after  the  trial,  the  learned  judge,  who  had  not 
then  quitted  the  assize  town,  granted  a  certificate  under  the 
83  and  23  Car.  G.  that  an  actual  battery  had  been  proved, 
so  as  to  entitle  the  plaintiff  to  his  full  costs.  The  Master 
upon  the  taxation  allowed  the  plaintiff  his  full  costs  accord- 
ingly. 

W.  £.  Taunton  on  a  former  day  obtained  a  rule  nisi  for 
the  Master  to  review  his  taxation,  on  the  ground  that  by  the 
statute  in  question,  the  judge  ought  to  have  granted  his  cer- 
tificate at  the  trial,  in  order  to  entitle  the  plaintiff  to  his  full 
costs,  and  as  the  certificate  had  been  granted  four  days  after, 
it  was  void. 

Campbell  now  shewed  cause,  and  contended  that  the  cer- 
tificate had  been  granted  in  due  time  within  the  intent  and 
meaning  of  the  statute,  which  provides  "  that  in  all  actions 
of  assault  and  battery,  wherein  the  judge  at  the  trial  of  the 
cause  shall  not  certify,  &c.  the  plaintiff  shall  not  recover 
more  costs  than  damages."  Now  the  expression  "  at  the 
trial"  could  not  be  construed  to  mean,  on  the  very  day  of 
the  trial,  but  must  be  understood  as  leaving  it  in  the  discre- 
tion of  the  judge  to  grant  a  certificate  at  any  time  after  the 
trial,  and  before  final  judgment.  Here,  in  point  of  fact,  the 
certificate  was  granted  by  the  judge  before  he  left  the  assize 
town;  and  at  all  events  the  judge  was  not  tied  down  to  the 
very  moment  the  trial  was  over.  In  Butler  v.  Cozens  (a)  it 
was  considered  as  a  matter  of  course,  that  the  judge  might 
certify  at  any  time  after  the  trial,  and  the  Court  adjourned 
that  very  case  to  see  if  the  judge  who  tried  the  cause  would 
certify.  The  court  will  give  the  same  liberal  construction 
to  the  statute  as  they  gave  in  the  case  of  Woolley  v.  Whit- 

Taunton,  in  support  of  the  rule.    Butler  v.  Cozens  is  no 


(a)  11  Mod.  198. 


(b)  Ante,  147. 
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authority  to  govern  this  case,  because  the  question  there 
arose  upon  the  fourth  section  of  8  and  9  W.  3.  c.  1 1 .  This 
application  is  founded  upon  the  22  and  23  Car.  2;  c.  9.  the 
language  of  which  is  very  different.  Reading  the  words  of 
this  statute  according  to  the  fair  grammatical  construction, 
the  judge  is  "  to  find  and  certify  the  assault  and  battery 
sufficiently  proved  at  the  trial  of  the  cause."  According  to 
the  literal  meaning  of  the  words,  "  at  the  trial"  imports  im- 
mediately after  the  trial.  The  case  of  Ford  v.  Parr, 
though  it  arose  upon  the  stat.  8  and  9  W.  3.  c.  1 1.  the  words 
in  which  are  a  little  different,  applies  in  principle  to  the  con- 
struction which  ought  to  be  given  to  this  statute.  {Bay ley, 
J.  The  words  of  the  first  section  there,  are  "  immediately 
after  the  trial  in  open  court,"  and  there  is  some  difference 
between  the  words  "  after"  and  "  at"]  At  the  trial  means, 
in  common  understanding  and  grammatical  construction, 
immediately  after  the  trial,  and  therefore  this  certificate  was 
not  granted  in  time. 

Abbott,  C.  J. — I  do  not  think  the  words  of  this  statute 
are  to  be  distinguished  in  sense  and  substance  from  those  of 
the  fourth  section  of  8  and  9  W.  3.  c.  1 1.  It  is  very  diffi- 
cult to  give  them  a  literal  construction.  The  judge  cannot 
certify  at  the  trial,  because  the  verdict  must  be  given  and 
the  trial  over,  and  the  verdict  recorded,  before  he  can  certify. 
We  must  confine  the  words,  "  at  the  trial,"  to  the  finding  of 
the  verdict,  but  not  to  limit  the  certificate  precisely  to  the 
day  of  the  trial;  because  it  is  most  convenient,  upon  a  mat- 
ter which  is  to  be  purely  discretionary,  that  some  convenient 
time  should  be  allowed  to  the  judge  for  consideration,  in 
order  that  his  discretion  may  be  duly  exercised.  It  is  much 
better  to  lay  that  down  as  the  safest  rule  of  construction, 
than  to  say  that  the  judge  must  act  upon  the  immediate  im- 
pression at  the  moment  when  the  cause  is  ended.  It  seems 
to  me  therefore  that  we  ought  to  put  the  same  construction 
upon  this  statute  that  we  have  already  put  upon  the  statute 
of  William.    Convenience,  and  the  reason  of  the  thing,  au- 
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thorize  us  to  put  tbis  construction  on  these  words,  although 
they  may  be  in  some  degree  distinguishable  from  those  in 
that  statute. 

Bayley,  J.— It  is  desirable  to  put  the  same  construc- 
tion upon  this  statute  as  we  did  upon  the  statute  of  Wil- 
liam, although  there  may  be  some  difference  between  the 
language  of  one  and  the  other.  The  statutes  43  Elit.  c.  6 
and  7  Jac.  1.  c.  5.  do  not  require  that  the  certificate  shall  be 
granted  at  the  trial.  We  have  already  decided  that  it  is  not 
necessary,  under  the  statute  8  and  9  W.  3.;  and  the  only 
cases  in  which  it  is  necessary  that  it  should  be  granted  at 
the  time  of  the  trial  are  those  mentioned  in  the  first  section 
of  that  statute,  and  that  is,  because  the  words  there  cannot 
be  satisfied  by  any  other  construction,  and  because  they  de- 
viate from  the  words  used  in  the  prior  statutes,  which  I, 
have  mentioned. 

Best,  J. — If  this  case  were  to  be  decided  as  a  mere 
question  of  grammatical  construction,  I  should  put  the  same 
construction  which  Mr.  Taunton  puts  upon  the  words  of 
the  statute,  because  when  the  judge  "  at  the  trial  of  the 
cause  shall  not  find  and  certify,"  the  grammatical  construc- 
tion is,  that  both  these  things  should  take  place  at  the  time 
of  the  trial.  But  so  early  as  the  11th  Modern  Reports  the 
determination  put  upon  them  is,  that  it  is  only  necessary  it 
should  appear  to  the  judge  that  the  assault  and  battery  was 
sufficiently  proved,  but  that  it  is  not  necessary  he  should 
grant  his  certificate  at  the  time  of  the  trial.  I  agree  that 
die  construction  now  put  upon  this  statute  is  the  most  con- 
venient, because  it  gives  the  judge  an  opportunity  of  consi- 
dering at  his  leisure  whether  the  case  is  one  in  which  he 
ought  or  ought  not  to  certify. 

Rule  discharged  without  costs. 

Holroyd,  J.  was  gone  to  chambers. 
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Thursday,  CoULSON  0.  HAMMOND. 

February  12. 

Where  A.  be-  WlLDE,  on  a  former  day,  obtained  a  rule  nisi  for  setting 
came  bail  to  .,     .        /  .     f         "    .  .  ,       _  ,,     J      & 

the  sheriff  up-  aside  interlocutory  judgment  signed  against  the  defendant, 

on  a  testatum  fQT  want  Qf  a  pjea  un<|er  jjje  following  circumstances  : — 

capias  against  r      9  ° 

B.  returnable    Joseph  Brown  was  arrested  upon  a  testatum  capias  at  the 

l^thbemg^he  suit  of  the  P,aintiff>  returnable  in  15  days  of  Easter  (13th 

quarto  die        April),  the  16th  being  the  quarto  die  post,  and  the  four 

Fou/days  after  days  after  the  quarto  die  post  expiring  on  the  20th.    The 

the  quarto  die  defendant  became  one  of  his  bail  to  the  sheriff  and  executed 

post  expired  . 

on  the  20th      a  bail  bond  for  his  appearance  at  the  return  of  the  writ.    A 

b^mebank-  comm*S8*on  °f  bankrupt  issued  against  Hammond  on  the 
rupt  on  the  19th  April,  under  which  he  was  duly  declared  a  bankrupt 
the  bail  bond  an(*  had  since  obtained  a  certificate.  The  sheriff  executed 
was  forfeited  .  an  assignment  of  the  bail  bond  on  the  24th  April  to  the 
die  post,  the  plaintiff,  who  commenced  this  action  on  the  bail  bond,  and 
other  four  .  signed  interlocutory  judgment  against  the  defendant  for 
lowed  merely  want  of  a  plea,  and  having  been  taken  in  execution  on  a  ca. 
that  ta^al-  sa#  on  l^e  judgment,  the  object  of  the  present  motion  was 
ty  of  the  bond  to  discharge  him  out  of  custody  on  the  ground  that  the 
proveable  un-   cause  of  action  had  accrued  before  the  issuing  of  the  com- 

der  the  com-    mission  by  the  forfeiture  of  the  bail  bond,  and  consequently 

mission,  and  .  .    . 

was  barred  by  the  debt  being  proveable  under  the  commission  the  defendant 

the  certificate.  wag  protected  by  his  certificate.  The  question  was,  whe- 
ther, in  point  of  fact,  the  bail  bond  was  forfeited  before  the 
20th  of  April,  being  the  fourth  day  after  the  quarto  die  post? 

JR.  Y.  Richards  now  shewed  cause,  and  on  the  authority 
of  Frampton  v.  Barber  (a)  contended  that  the  bail  bond 
was  not  forfeited  on  the  19th  of  April,  when  the  commis- 
sion was  issued,  because,  by  the  practice  of  the  court,  where 
the  action  is  by  original,  the  defendant  has  till  four  days 
after  the  quarto  die  post  to  put  in  bail. 

Wilde,  in  support  of  the  rule,  was  stopped  by  the  Court. 
(a)  4  T.  It.  377.    See  Dent  v.  Weston,  8  T.  R.  4. 
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Abbott,  C.  J. — We  think  that  the  bail  bond  was  for- 
feited on  the  quarto  die  post,  although  ex  gratis  the  defen- 
dant had  till  four  day©  afterwards  to  put  in  bail. 

Bat  ley,  J. — We  can  only  look  to  the  condition  of  the 
bond.  The  condition  is,  that  the  defendant  shall  appear  on 
a  certain  day;  he  does  not  appear  by  that  day,  and  there- 
fore the  bond  is  forfeited. 


CoULSOX 
V. 

Hammovd. 


Best,  J.  concurred. 


Rule  absolute. 


Gainsfoed  v.  Carroll  and  others. 

*4RKEt  on  a  former  day,  obtained  a  rule  nisi  for  setting 
iside  the  inquisition  of  damages  in  this  case,  on  the  ground 
of  misdirection  on  the  part  of  the  secondary.  It  was  an 
action  of  assumpsit  for  the  breach  of  three  contracts  en- 
tered into  by  the  defendants  with  the  plaintiff  for  the  sale 
of  fifty  bales  of  prime  singed  bacon,  to  be  shipped  by  them 
from  Waterford  in  the  months  of  January,  February,  and 
March,  1823,  respectively.  Judgment  having  been  suffered 
by  default,  the  secondary,  upon  the  execution  of  a  writ  of 
inquiry  in  London,  told  the  jury  that  in  calculating  the  da- 
mages they  were  at  liberty  to  do  so  according  to  the  market 
price  of  bacon  of  the  same  kind  and  quality,  on  the  day 
when  the  writ  of  inquiry  was  executed,  and  that  the  amount 
of  their  verdict  was  to  be  calculated  by  that  criterion,  and 
not  according  to  the  value  of  bacon  at  the  time  the  contract 
was  entered  into.  The  jury  acted  upon  this  direction,  and 
there  being  a  difference  between  the  then  price  of  bacon, 
and  the  price  at  the  time  at  which  the  contract  was  entered 
into,  the  plaintHjf's  damages  were  considerably  increased. 
The  objection  to  the  secondary's  direction  was,  that  the 
plaintiff  was  entitled  to  recover  the  difference  only  between 

VOIm  IV.  M 
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tlie  contract  price  and  the  price  which  bacon  of  the  same 
quality  bore  at  or  about  the  time  when,  by  the  terms  of  the 
contract,  the  plaintiff  ought  to  have  delivered  the  bacon. 

Wilde  now  shewed  cause,  and  contended  that  the  direc- 
tion of  the  sheriff  as  to  the  measure  of  damages  was  per- 
fectly correct.  The  same  principle  ought  to  prevail  in  con- 
tracts of  this  nature  as  in  the  case  of  a  contract  to  replace 
stock  on  a  given  day.  In  such  cases  it  is  not  enough  to 
take  the  value  of  the  stock  on  that  day  if  it  has  risen  in  the 
mean  time,  but  the  highest  value  at  which  it  stood  at  the 
time  of  the  trial  or  inquisition  of  damages.  Sliepherd  v. 
Johnson  (a)  and  M1  Arthur  v.  Lord  Seaforth  (6).  Now 
here,  non  constat  that  the  plaintiff  could  have  bought  bacon 
of  the  same  quality  and  goodness  at  the  same  price,  at  the 
time  the  contract  was  broken.  The  bacon  was  to  have 
been  of  a  peculiarly  excellent  quality,  and  as  the  defendants 
have  broken  their  contract,  they  must  take  aH  the  conse- 
quences resulting  from  their  neglect,  as  if  this  were  a  stock 
transaction. 

Parke j  in  support  of  the  rule.  This  case  is  perfectly  dis- 
tinguishable from  an  action  for  the  breach  of  an  engage- 
ment to  replace  stock  on  a  given  day.  Where  a  party  lends 
another  stock,  to  be  replaced  by  a  given  day,'  he  deprives 
himself  of  the  beneficial  use  of  his  money,  until  the  con- 
tract is  fulfilled,  and  therefore  he  stands  in  a  very  different 
situation  from  a  person  who  contracts  for  the  purchase  of 
goods  by  a  given  day;  because  until  the  contract  is  per- 
formed he  is  not  called  upon  to  pay  any  money,  and  there- 
tore  if  the  contract  be  broken,  the  measure  of  his  damage 
must  have  reference  to  the  price  at  which  he  might  pur- 
chase goods  of  a  similar  quality  and  description.  If  the 
plaintiff  were  to  have  his  damages  assessed  according  to  the 
value  of  a  similar  comtnodity  at  the  time  of  the  execution 


(o)  2  East,  211. 


(b)  2  Taunt.  257. 


Gainsi>ord 
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of  the  writ  of  inquiry,  great  injustice  might  be  done  to  the 

defendants,  because  he  might  chuse  to  delay  his  action  and 

have  his  damages  assessed  just  at  a  time  of  the  greatest  v. 

scarcity,  and  when  the  article  was  at  the  highest  price.     Carroll- 

The  true  measure  of  damages  is  the  difference  between  the 

contract  price  and  that  at  which  goods  of  a  similar  quality 

might  be  purchased  at  the  time  the  defendants  ought  to  have 

fulfilled  their  contract.    This  principle  was  laid  down  in 

Leigh  v.  Pater  son  (a\  where  an  action  was  brought  for  the 

breach  of  a^contract  to  deliver  tallow. 

Abbott,  C.  J. — I  think  the  direction  of  the  sheriff  as  to 
the  measure  of  the  plaintiff's  damages  was  wrong.  This  is 
not  at  all  like  the  case  of  a  contract  to  replace  stock,  be- 
cause the  lender,  by  the  transfer,  deprives  himself  of  the 
use  of  the  money  in  the  interval,  and  the  borrower  has  all 
the  advantage  of  it;  but  in  the  case  of  a  purchase  of  goods 
die  vendee  remains  in  possession  of  his  money,  and  he  has 
it  always  in  his  power  to  purchase  similar  goods  as  soon  as 
the  vendor  fails  in  the  performance  of  his  contract.  I  think 
the  under-sheriff  ought  to  have  told  the  jury,  to  calculate  . 
the  damages  not  according  to  the  price  of  similar  bacon  at 
the  time  the  writ  of  inquiry  was  executed,  but  according  to 
die  price  of  bacon  at  or  about  the  time  wheu  the  contract 
was  broken. 

Bay  ley,  J. — This  is  not  like  the  case  of  a  loan  of  stock. 
Here  the  plaintiff  keeps  his  money  in  his  pocket  all  the  time, 
and  when  the  contract  was  broken,  he  might  have  gone 
elsewhere!  aud  might  have  got  bacon  ejusdem  generis,  al- 
though at  a  different  price. 

Best,  J.  concurred. 

Rule  absolute. 

(a)  £  J.  B.  Moore,  588. 
M  2 
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fhunday,  Card  and  Can  nan  v.  Hope. 

February  12. 

Where  A.&B.  THIS  was  an  action  of  covenant  upon  an  indenture  of 
Sdma^bg  agreement,  dated  9th  December,  1818.  The  declaration 
owners  of  nine  set  out  the  indenture,  which  recited  that  plaintiffs  were 
a  ship  under  together  legally  entitled  to,  possessed  of,  and  interested 
llwj  !rthe  in  Dme  s*xteentn  shares  of  the  ship  Herefordshire,  then 
Company  for  commanded  by  Captain  J.  Money,  and  under  a  charter 
party  of  affreightment  to  the  East  India  Company  for  six 
iich  had  successive  voyages  to  and  from  the  East  Indies,  two  of 
formea^sold     which  had  been  performed ;  that  defendant  had  contracted 

by  deed,  toe  witn  plaintiffs  for  the  purchase  of  five  sixteenth  shares  of 
sixteenths  to  ,  ,  , 

C.  and  cove-  the  ship,  at  the  price  of  22,000/ .  and  upon  the  terms  there- 
to latter*'  inafter  specified;  that  defendant  should  be  appointed  to 
should  be  ap-  the  command  of  the  ship  so  soon  as  she  should  have  corn- 
command0  and  ple*ed  her  then  or  next  voyage  under  the  charter  party ;  and 

that  they  that  plaintiffs,  or  one  of  them,  or  the  survivor  of  them, 
should  conti-      f         .  .  .       .  . 

nue  to  have      should  continue  managing  owners  or  owner  of  the  ship ; 

the  manage*     should  effect  all  insurances  to  be  made  on  the  five  sixteenth 

ment  of  the 

ship  as  hus-      shares  of  the  ship  so  agreed  to  be  purchased  by  defendant, 

dbould  chuse  anc*  con^uct  *e  other  concerns  of  defendant  as  owner  of 
the  tradesmen  the  said  five  sixteenth  shares,  in  manner  thereinafter  parti- 
all  the  officers,  cularly  described.  The  covenants  were  these: — That 
*£:  Pe5jj*.  plaintiffs  would  sell  to  defendant,  and  defendant  would 
was  void, being  purchase  of  plaintiffs  five  sixteenth  shares  of  the  ship  free 
£ntJft  J£a  and  clear  of  all  debt,  claim,  demand,  or  liability  of  any  kind 
the  sale  of  the  whatsoever,  up  to  the  time  of  the  ship's  entering  the  dock 
with  a  stipo-  fa*  survey  or  repair  previous  to  the  commencement  of  her 
lation  for  the  next  or  third  voyage,  for  the  sum  of  22,000/.  sterling,  to  be 
to  the  com-      paid  in  manner  therein  mentioned ;  viz.  the  sum  of  10,000/. 

cond^uaDiwethe  parl  tnereof> to  be  Paid  t0  Pontiff  Card  on  a  good  and  valid 
of  the  ma-  bill  of  assignment  of  the  five  sixteenth  shares  of  the  ship 
n*ldn6fe,'that  beillg  duly  executed  by  plaintiffs,  or  one  of  them,  to  and 

if  thecovenant  into  the  name  of  defendant,  and  the  remaining  sum  of 
to  continue 

A,  and  B.  as  agents  in  the  management  of  the  ship,  were  independent,  it  would  have 
been  operative. 
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12,000/.  to  be  secured  by  the  joint  and  several  bond  of  de- 
fendant and  such  other  persons  as  should  be  approved  by 
plaintiffs,  payable  with  interest  at  5/.  per  cent,  per  annum, 
in  the  proportions  and  at  the  periods  following ;  viz.  the 
sum  of  5,000/.  part  of  the  said  sum  of  12,000/.  on  the  19th 
December,  1820,  and  the  residue  on  the  19th  December, 
1821.     That  plaintiffs,  and  the  survivor  of  them,  should  be 
and  continue  managing  owners  or  husbands,  owner  or  hus- 
band, of  the  ship,  so  long  as  they  or  he  should  be  desirous 
to  continue,  and  should  faithfully  and  to  the  best  of  their 
or  his  ability,  attend  to  and  conduct  the  concerns  of  the 
ship.    That  so  soon  as  the  ship  should  have  completed  her 
next  or  third  voyage,  defendant  should,  if  that  event  should 
not  already  have  happened,  be  appointed  to  the  command  on. 
all  her  future  voyages,  both  during  the  continuance  of  the  then 
charter  party,  and  such  other  voyages  as,  after  the  expira- 
tion or  other  determination  thereof,  she  might  undertake  to 
perform.    That  plaintiffs,  or  the  survivor  of  them,  as  such 
managing  owners  or  owner,  would  do  all  necessary  acts  to 
have  defendant  effectually  invested  with  the  command  of 
the  ship,  according  to  the  rules  of  the  East  India  Com- 
pany's service ;  that  defendant  should  have  and  enjoy  all 
the  usual  advantages  appertaining  to  or  to  be  derived  from 
such  appointment  and  command;  that  in  case  defendant 
should  from  ill  health,  or  from  any  other  cause,  retire  from 
and  resign  the  command,  or  should  die  before  he  should  be 
appointed  to  or  assume  the  command,  or  while  holding  the 
same)  or  as  the  case  might  be,  plaintiff  Card  should  be  at 
liberty  to  appoint  a  fit  and  proper  person  to  succeed  de- 
fendant upon  such  terms  as  might  be  approved  by  defend- 
ant, his  executors,  &c.  or  upon  such  terms  as  defendant, 
his  executors,  &c.  might  be  able  to  obtain  on  the  appoint- 
ment of  such  successor ;  that  in  case  plaintiff  Card  should 
decline  to  appoint  such  successor  on  the  terms  aforesaid, 
then  defendant,  his  executors,  &c.  should  be  permitted  to 
appoint  a  fit  and  proper  person  to  the  command  of  the  ship; 
and  that  such  person  so  appointed  should  be  entitled  to  all 
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the  advantages  that  defendant  would  by  the  said  indenture 
be  entitled  to,  in  right  of  such  command ;  and  that  the 
managing  owner  for  the  time  being  should  perform  all  the 
stipulations  and  agreements  for  the  benefit  and  advantage 
of  such  person  appointed  as  last  aforesaid,  that  defendant 
would  be  entitled  to  demand,  if  holding  and  in  the  com- 
mand of  the  ship.  That  plaintiffs,  or  the  survivor  of  them, 
as  such  managing  owners  or  owner,  should  be  allowed  for 
all  expenses  properly  incurred  in  the  management  and  con- 
duct of  the  concerns  of  the  ship,  and  a  commission  of  2/. 
105.  per  cent  upon  all  monies  and  freight  received  on  ac- 
count of  the  owners  of  the  ship;  and  in  consideration 
thereof,  that  they,  as  such  ship's  husbands  as  aforesaid, 
would  keep  proper  books  and  accounts  of  all  transactions 
entered  into  and  carried  on  for  and  on  account  of  the 
owners,  in  respect  to  the  management  and  concerns  of  the 
ship,  as  he  or  they  might  from  time  to  time  require.  That 
plaintiffs,  or  the  survivor  of  them,  .as  such  managing  owners 
or  owner,  would  from  time  to  time  give  credit  to  defendant 
and  the  other  owners  of  the  ship,  for  all  monies,  profits,  and 
emoluments  received  for  and  on  account  of  the  ship  and 
the  owners  thereof,  and  would  give  credit  and  allow  to  the 
owners  all  discounts  and  allowances  employed  for  and  on 
account  of  the  ship.  That  plaintiffs,  as  merchants  and  co- 
partners, or  the  survivor  of  them,  should  from  time  to  time 
be  employed  as  the  agents  of  defendant  in  the  concerns  of 
the  ship,  and  effect  all  insurances  to  be  made  on  his  five 
sixteenth  shares  thereof,  and  on  all  such  investments  on  the 
several  outward  and  homeward  voyages  as  he  might  from 
time  to  time  make  and  have  on  board  the  ship,  whether 
consisting  in  goods  or  specie.  That  plaintiffs,  Or  the  sur- 
vivor of  them,  as  such  managing  owners  or  owner,  should 
have  the  right  of  appointing  all  the  other  officers  to  serve 
on  board  the  ship ;  and  that  defendant  would  on  such  ap- 
pointment, from  time  to  time,  and  at  all  times  thereafter, 
present  all  and  every  such  officers  to  the  Court  of  Directors 
of  the  East  India  Company,  in  order  to  their  being  con- 
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finned  in  their  respective  stations.  That  plaintiffs,  or  the  1824. 
survivor  of  them,  should  appoint  the  several  tradesmen  and  ^^^ 
artificers  for  the  outfit  and  repairs  of  the  ship  on  her  several  v. 

voyages,  so  long  as  the  said  last  mentioned  right  of  appoint-  Hope* 
men!  was  exercised  by  plaintiffs  and  the  survivor  of  them, 
to  the  best  advantage  of  defendant  and  the  other  owners  of 
•  the  ship.  That  in  case  defendant,  or  his  heirs,  executors, 
&c.  should  be  desirous  to  sell  the  whole  or  any  of  the  said 
five  sixteenth  shares,  that  he  or  they  should  be  at  liberty  so 
to  do,  upon  the  condition  and  express  proviso  that  any  per- 
son or  persons  purchasing  the  whole  or  any  of  the  said 
shares,  should  abide  by  and  perform  all  the  terms,  condi- 
tions, stipulations,  contracts,  and  agreements  therein  before 
expressed,  declared,  and  agreed,  and  should  do  no  act  or 
deed  to  remove  plaintiffs  or  the  survivor  of  them  from  being 
managing  owners  or  owner  of  the  ship,  or  the  agents  or 
agent  of  the  then  or  any  future  Captain,  so  long  as  they 
continued  to  observe  all  the  covenants,  stipulations  and 
agreements  to  be  performed  on  their  part ;  and  that  such 
purchaser  or  purchasers  should  sign  a  memorandum,  to  be 
subscribed  to  the  said  indenture,  agreeing  to  be  bound  and 
concluded  thereby,  to  all  intents  and  purposes,  as  defendant, 
his  executors,  &c.  would  be  bound  and  concluded,  had  he 
or  they  still  held  the  said  shares.  There  was  also  a  cove- 
nant to  refer  all  disputes  that  might  arise  to  arbitration. 
Averment  of  performance  of  covenants  by  plaintiffs.  Breach, 
first,  that  .defendant  did  not  allow  plaintiffs  to  continue  ma- 
naging owners,  but,  on  the  contrary  thereof,  removed  them; 
second,  that  defendant  did  not  employ  plaintiffs  as  his 
agents  in  the  concerns  of  the  ship ;  and  third,  that  defendant 
refused  to  refer'  some  disputes  which  had  arisen,  to  arbitra- 
tion. Pleas  to  the  first  breach,  the  bankruptcy  of  plaintiff 
Card;  the  first  alleging  that  by  reason  thereof  plaintiffs 
became  and  were  incapable  of  attending  to  and  conducting  the 
concerns  of  the  ship  as  managing  owners  and  ship's  hus- 
bands, according  to  the  form  and  effect  of  the  indenture ; 
and  the  second,  that  by  reason  of  the  said  bankruptcy,  de- 
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1824.  fendant  became  and  was  released  from  the  covenants.  Si- 
milar pleas  to  the  second  breach,  demurrer  to  these  pleas, 
and  joinder  in  demurrer. 

The  case  was  argued  on  demurrer,  by  J.  Evans  for 
the  plaintiffs,  and  Kaye  for  the  defendant,  in  Michael- 
mas  Term  last,  when  the  question  was,  whether  the  bank- 
ruptcy of  the  plaintiff  Card  was  a  defence  to  the  action ; 
and  the  following  cases  were  cited  on  the  part  of  the  plain- 
tiff; Chippendale  v.  Tomlinson  (a),  Silk  v.  Osborn  (6), 
Evans  v.  Brawn  (c),  Fowler  v.  Down  (d),  Webb  v.  Fox  (e), 
Flood  v.  Finlay  (/),  Clark  v.  Calvert  (g),  WetheraU  v. 
Geering  (A),  Brooke  v.  Hewitt  (j),  Boot  v.  Wilson  (A),  and 
Mills  v.  Auriol  (I) ;  but,  the  court  having,  in  the  course  of 
the  argument,  suggested  a  doubt  whether  the  deed  itself 
was  not  void,  upon  the  ground  that  the  main  object  it  had 
in  view  was  to  buy  and  sell  the  appointment  of  a  particular 
person  to  the  command  of  a  ship  then  chartered  for  several 
successive  voyages,  directed  that  the  case  should  be  argued 
again  with  reference  to  that  point ;  and  it  was  accordingly 
argued  again  on  a  former  day  in  this  Term. 

Kaye,  for  the  defendant.  This  deed  is  void.  It  is 
founded  on  the  sale  of  the  command  of  the  ship ;  and  part 
of  the  consideration  for  the  defendant's  covenant  to  continue 
the  plaintiffs  as  managing  owners  is  the  appointment  and 
continuance  of  the  defendant  as  commander.  It  will  be 
contended  that  though  part  of  'the  deed  may  be  void, 
the  residue  may  still  be  good;  but  if  the  whole  deed 
rests  upon  a  fraudulent  foundation,  it  is  void  in  toto.  Now, 
the  foundation  of  the  deed  is  that  the  defendant  shall 
have  the  command  of  the  ship,  which  is  fraudulent  in  three 


(a)  1  Cooke's  B.  Laws,  406.  (g)  3  J.  B.  Moore,  96. 

(*)  1  Esp.  140.  (A)  12  Vesey,  504. 

(c)  Id.  170.  (0  3  Id.  253. 

(d)  1  Bos.  6c  Pul.  44.  (A)  8  East,  310. 
(«)  r  T.  R.  391.  (/)  1  H.  Bl.  433. 
(/J  2  Ball  &  Beatty,  13. 
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respects ;  it  is  a  fraud,  first,  upon  the  East  India  Company; 
second,  upon  the  other  part  owners;  and  third,  upon  public 
policy.  It  is  evident  from  the  recitals  of  the  deed  that  the 
stipulation  for  the  defendant  to  have  the  command,  is  a 
part  of  the  original  contract,  and  the  consideration  for  that 
command  must  have  been,  either  that  he  paid  a  larger  sum 
for  the  shares  than  they  were  intrinsically  worth ;  or  that 
he  covenanted  to  continue  the  plaintiffs  as  the  managing 
owners ;  by  either  of  which  means  the  plaintiffs  obtained  a 
profit  by  the  sale  of  the  command  which  by  the  rules  of 
die  East  India  Company's  service  they  cannot  do.  Had 
the  contract  been  made  by  parol  instead  of  by  deed,  and 
the  defendant  had  sued  the  plaintiffs  for  a  breach  of  it  in 
not  appointing  him  to  the  command,  his  declaration  must 
have  averred,  that  in  consideration  that  the  defendant  had 
purchased  the  shares,  and  had  agreed  to  continue  the  plain- 
tiffs as  managing  owners  of  the  ship,  the  plaintiffs  had  un- 
dertaken to  appoint  him  to  the  command — a  contract  which, 
it  is  clear  from  the  case  of  Blackford  v.  Preston  (a),  would 
have  been  illegal  and  void.  Then  the  deed  is  a  fraud  upon 
die  other  part  owners,  and  upon  the  East  India  Company 
as  the  charterers,  for  both  those  parties  have  an  interest  in 
the  appointment  of  proper  officers,  and  have  a  right  to  see 
that  a  fair  and  impartial  judgment  is  exercised  in  their  selec- 
tion. The  power  of  appointing  officers  ought  to  re- 
side in  the  majority  of  the  holders  in  point  of  value  ;  but 
here  the  contract  deprives  them  of  that  power,  and  vests  it 
in  an  individual  who  is  the  holder  ouly  of  five  sixteenths. 
The  charterers  also  are  equally  injured  by  such  an  arrange- 
ment, because  they  are  entitled  to  the  unfettered  judgment 
of  the  persons  in  -whom  the  appointment  of  officers  ought 
to  vest.  All  these  reasons  would  be  equally  strong  to  shew 
that  the  contract  operated  in  violation  of  public  policy, 
and  therefore  in  every  view  of  the  case  the  deed  is  void)  and 
the  judgment  of  the  court  must  be  for  the  defendant. 

(a)  8  Tt  R.  dp. 
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J.  Evans,  contnL  Contracts  similar  to  the  present  are 
ki  universal  use  among  ship-owners  connected  with  the 
East  India  Company's  service.  The  other  part  owners, 
therefore,  must  be  taken  to  have  been  acquainted  with  the 
usage,  and  this  contract  consequently  could  not  be  a  fraud 
upon  them.  Neither  could  it  be  a  fraud  upon  the  charterers. 
The  -argument  on  the  other  side  is  founded  upon  the 
assumption  of  facts,  not  one  of  which  appears  upon  the  face 
of  the  record.  There  is  nothing  in  the  deed  to  shew  that 
there  was  any  contract  for  the  sale  of  the  command,  and 
the  plaintiffs  are  entitled  to  the  benefit  of  the  established 
rule  of  law  which  says,  that  a  party  shall  be  presumed  to 
have  acted  legally  and  bonft  fide,  until  the  contrary  is  clearly 
shewn.  It  is  said  that  the  defendant  paid  a  larger  sum  for 
his  shares  than  they  were  really  worth,  but  there  is  no  evi- 
dence of  the  fact;  and  at  any  rate,  the  covenant  to  appoint 
him  to  the  command  is  an  independent  covenant,  and,  taken 
per  se,  has  nothing  of  fraud  or  of  illegality  in  it.  Then 
what  does  the  covenant  to  continue  the  defendant  in  the 
command  amount  to?  It  is  in  fact  a  nullity,  for  without 
the  consent  of  the  East  India  Company  the  owners  have 
no  power  to  remove  the  captain;  it  may  therefore  be  treated 
as  surplusage.  Undoubtedly  Blackford  v.  Preston  (a)  is 
an  authority  to  shew,  that  the  sale  of  the  command  of  a 
ship  in  the  service  of  the  East  India  Company  is  illegal ; 
but  that  was  decided  upon  the  ground  that  there  was 
evidence  thai  such  a  contract  was  contrary  to  the  bye* 
laws  of  the  Company :  here,  the  bye-laws  are  not  set 
out  on  the  record,  and  the  court  therefore  cannot  take  ju- 
dicial notice  of  them,  even  assuming  them  to  be  the  same 
now,  which  they  were  when  that  case  was  decided,  of 
which,  however,  there  is  no  proof  adduced*  The  cove- 
nant that  the  plaintiffs  should  have  the  appointment  of  the 
other  officers  is  also  consistent  with  the  known  and  invari- 
able usage  of  the  trade,  and  can  be  productive  of  no  mis- 
chief, because  no  officer  can  be  appointed,  without  previ- 
(«)  8  T.  R.  89. 
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mmdkf  swftuiittliig  to  an  examination  before  the  Company, 
and  bemg  approved  by  them.  With  respect  to  the  com- 
mission to  be  charged  by  the  plaintiffs,  and  the  profit 
thereby  accruing  to  them,  it  is  clear  from  the  case  of  The 
Attorney-General  v.  Borradaile  (a),  that  the  managing 
owsers  are  entitled  as  of  right  to  a  commission.  It  has 
been  truly  said,  that  the  majority  of  the  part  owners  ought 
to  have  the  appointment  of  officers;  then  the  plaintiffs,  as 
owners  of  niue  sixteenths,  were  entitled  to  appoint,  and 
therefore  they  acquired  no  larger  powers  by  means  of  the 
agreement  than  they  previously  possessed.  If  by  appoint- 
ing the  defendant  to  the  command  they  practised  a  fraud 
upon  the  other  part  owners,  their  possession  of  nine  six* 
teenths,  which  gave  them  the  power  of  so  appointing  him, 
was  in  itself  a  fraud  also;  because  it  also  gave  them  the 
power  of  appointing  themselves  managing  owners;  and 
havmg  that  power,  they  were  surely  at  liberty  to  sell  a  por- 
tion of  their  interest  in  the  ship,  with  a  reservation  to  them- 
selves of  the  privilege  of  continuing  to  be  the  managing 
owners.  Had  the  ship  been  chartered  in  the  ordinary  way, 
and  not  by  the  East  India  Company,  it  is  quite  clear  that 
the  owners  might  have  appointed  all  the  officers,  unless 
there  had  been  an  express  agreement  to  the  contrary,  and 
then,  it  seems  that  the  right  of  appointment  would  have 
vested  in  the  captain.  Rosiere  v.  Sawkins  (6).  [Bat/ley,  J. 
That  was  the  case  of  a  sole  owner,  and  therefore  is  distin- 
guishable from  the  present.]  The  owner  of  the  majority 
of  the  shares  stands  precisely  in  the  same  situation  as  a  soie 
owner,  for  he  has  the  same  rights  and  powers,  and  is  equally 
free  to  exercise  them.  The  declaration  here  makes  no 
mention  of  the  East  India  Company,  and  therefore  the  case 
is  in  all  respects  the  same  as  if  the  ship  had  been  chartered 
in  the  common  way.  But,  the  exercise  of  this  power  by 
the  plaintiffs,  as  the  largest  part  owners,  was  much  less 
likely  to  produce  mischief  in  the  service  of  the  Company, 
than  it  would  be  iu  any  other  service,  because  the  selection 
(a)  1  Pfice,  148.  (ft)  12  Mod.  434. 
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of  the  voyage,  and  the  final  approval  of  the  officers,  here 
rested  with  the  charterers,  which  in  an  ordinary  case  they 
would  not.  Above  all,  it  should  be  remembered,  that  if 
mis  be  a  question  of  fraud,  it  is  peculiarly  a  question  for  a 
jury,  and  ought  not  to  be  decided  by  the  Court,  because 
where  the  fraud,  as  in  this  case,  is  not  apparent,  the  Court 
cannot  and  will  not  presume  it. 

Kaye,  in  reply,  re-urged  the  grounds  upon  which  he  ori- 
ginally relied. 

The  Court  took  time  to  consider  of  the  case,  and  judg- 
ment was  now  delivered  by 

Abbott,  C.  J.  who,  after  adverting  to  the  pleadings, 
and  recapitulating  the  contents  of  the  deed,  said,  We  are  of 
opinion  that  this  deed  is  illegal  and  void,  and  that  judgment 
must  be  entered  for  the  defendant,  on  the  ground  of  the  in* 
sufficiency  of  the  declaration.  The  deed  is  an  agreement 
for  the  sale  of  five  sixteenth  shares  in  the  ship  by  the  plain- 
tiffs to  the  defendant,  the  former  being  at  the  time  the 
managing  owners  or  husbands  of  the  ship.  The  fundamen- 
tal articles  of  the  agreement  are,  that  the  defendant  shall  be 
appointed  to  the  command  of  the  ship;  that  the  plaintiffs 
shall  continue  the  managing  owners  or  husbands  of  the  ship, 
«o  long  as  they  discharge  their  duties  as  such  faithfully  and 
to  the  best  of  their  abilities,  and  shall  chuse  the  artificers,  • 
and  appoint  the  officers  for  the  ship ;  that  if  the  defendant 
shall  resign  the  command,  or  be  removed  from  it  by  death 
or  otherwise,  the  plaintiffs  shall  appoint  a  person  to  succeed 
him,  subject  to  the  approval  of  himself  or  his  executors, 
upon  such  terms  as  he  or  they  may  be  able  to  obtain,  or 
that  he  or  they  shall  nominate  a  fit  person  in  his  stead;  that 
the  plaintiffs  shall  be  employed  by  the  defendant  as  his 
.agents  in  the  concerns  of  the  ship;  that  the  defendant  may, 
if  he  shall  be  so  minded,  sell  all  or  any  of  his  five  sixteenth 
shares,  provided  that  the  purchaser  shall  abide  by  the  con- 
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ditions  of  the  deed,  and  shall  not  remove  the  plaintiffs  from 
being  the  managing  owners  so  long  as  they  shall  perform 
the  agreement  on  their  part;  -and  that  the  purchaser  shall  v. 

sign  a  memorandum  to  be  subscribed  to  the  deed,  agreeing 
to  be  bound  and  concluded  thereby,  as  much  as  the  de- 
fendant would  have  been  if  be  had  continued  in  possession 
of  the  five  sixteenth  shares.  This,  therefore,  is,  in  sub- 
stance, an  agreement  by  the  major  part  owners  of  the  ship 
when  selling  a  part  of  their  interest,  that  the  purchaser  shall 
have  the  command  of  the  ship  at  sea,  and  the  sellers  the 
management  of  her  in  port,  together  with  the  appointment 
of  all  the  other  officers,  and  the  selection  of  the  tradesmen 
to  equip  and  repair  her;  and  this  we  must  presume  was 
made  without  the  privity  -  of  the  other  part  owners,  first, 
because  no  such  privity  is  expressed  by  the  deed,  and  se- 
cond, because  some  of  them  must  have  concurred  with  the 
defendant  in  removing  the  plaintiffs  from  the  management 
of  the  ship,  inasmuch  as  his  interest  in  her,  taken  alone, 
would  have  been  inadequate  for  that  purpose :  and  we  also 
find  that  it  was  made  at  a  period  when  the  ship  was  under 
charter  for  six  successive  voyages,  two  only  of  which  had 
been  performed.  The  covenant  by  the  defendant,  to  con- 
tinue the  plaintiffs  as  his  agents  in  the  management  and 
concerns  of  the  ship,  might,  if  it  stood  independent,  be  a 
legal  covenant;  but  if  its  foundation  is  illegal,  it  becomes 
invalid,  and  cannot  be  enforced  by  law ;  and  we  are  of 
opinion  that  the  contract  for  the  sale  of  the  shares,  coupled 
with  the  appointment  to  the  command  and  the  continuance 
of  the  management,  is  the  foundation  of  that  covenant,  and. 
is  an  illegal  contract,  and  void.  It  is  well  known  that  the 
command  of  a  ship  in  the  East  India  Company's  service, 
and  the  management  of  such  a  ship  as  husband,  are  situa- 
tions of  very  considerable  value,  and  it  is  impossible  to  read 
this  deed  without  perceiving  that  it  is  a  contract  for  a  profit 
to  accrue  to  the  plaintiffs  from  the  appointment  of  the  de- 
fendant to  the  command,  the  shape  of  that  profit  being 
either  a  larger  price  for  the  five  shares  than  they  were  really 
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worth,  or  their  own  continuance  in  the  management  of  the 
ship;  or,  as  is  most  probable,  partly  both.  We  are  of 
opinion,  that  such  a  contract  is  contrary  to  the  interests 
both  of  the  charterers  and  the  other  past  owners,  and  there- 
fore void.  It  may  be  true,  as  has  been  alleged  in  argument, 
that  the  Court  of  Directors  of  the  East  India  Company 
have*  veto  in  the  appointment  of  every  officer  in  their  ser- 
vice, by  whomsoever  nominated;  but  that,  we  think,  does 
not  alter  the  case;  because  the  Company  have  a  right  to  be 
protected,  not  only  by  such  examination  and  inquiry  as  they 
can  make  into  the  fitness  of  the  individuals  nominated  by 
the  owners,  but  also  by  the  condition  of  a  free,  impartial  and 
disinterested  recommendation  by  the  owners,  of  persons  to 
whom  it  is  proposed  to  confide  a  charge  so  important,  as 
the  command  and  navigation  during  a  long  and  distant  voy- 
age of  a  ship  freighted  with  a  very  valuable  cargo,  and 
having  also  on  board  a  numerous  crew  and  many  passen- 
gers* It  has  also  been  argued  on  behalf  of  the  plaintiffs, 
that  we  cannot  take  judicial  notice  of  the  bye-laws  or  regu- 
lations of  the  East  India  Company  touching  this  subject, 
because  they  are  not  set  out  upon  the  record,  beyond  which 
our  attention  must  not  travel;  and  to  that  argument  we 
fully  subscribe;  but  whether  we  regard  the  East  India 
Company  as  being,  in  the  language  of  Lord  Kenyan  in 
Blackford  v.  Preston  (a),  a  limb  of  the  government  of  the 
country;  or,  according  to  the  definition  of  Mr.  Justice 
Lawrence  in  the  same  case,  such  a  body,  that  no  distinction 
can  be  established  between  offices  held  under  that  Com- 
pany, and  those  held  under  government,  as  far  as  respects 
this  purpose;  or  whether  we  regard  them  merely  as  a  Com- 
pany of  private  merchants,  being  in  the  situation  of  char- 
terers of  a  ship;  our  opinion  upon  this  case  will  be  pre- 
cisely the  same  :  because  we  think  that  a  contract  like  this, 
made  with  reference  to  a  ship  actually  engaged  in  a  particular 
service,  is  contrary  to  the  interests,  both  of  the  charterers 
and  the  other  part  owners,  and  consequently  illegal  and  void. 
(«)  8T.R.89. 
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It  it  a  striking  feature  in  our  national  policy  to  hold  out 
every  encouragement  to  the  equipment  and  employment  of 
trading  Teasels,  and  with  that  view  the  law  empowers  the 
majority  of  the  part  owners,  though  under  restrictions 
guarding  the  interests  of  the  minority,  peeuliar  to  itself,  to 
employ  the  ship  even  against  the  wishes  of  the  minority, 
in  order  that  the  ship  may  not  remain  unemployed.  The 
act  of  vesting  that  power  in  the  majority,  certainly  seems  to 
imply  the  farther  power  of  appointing  officers,  and  the 
usage  undoubtedly  is  for  the  majority  to  exercise  that 
power ;  but  concomitant  with  that  power  is  an  important 
doty,  namely,  to  exercise  a  free  and  unbiassed  judgment  in 
the  selection  of  every  individual  to  whom  the  management 
of  the  equipment  and  the  navigation  of  the  ship  are  to  be 
confided,  ut  dentur  digniori.  Now  any  contract  which  is 
calculated  to  fetter  or  pervert  the  judgment,  and  to  compel 
die  party  under  peril  of  an  action  to  concur  in  the  appoint- 
ment of  particular  persons,  is  a  violation  of  that  duty ;  and 
such  a  violation  of  duty  becomes  the  more  gross  and 
offensive  when  the  foundation  of  the  contract  is  the  acqui- 
sition of  extraordinary  profit  to  the  contractor ;  because  all 
the  part  owners  are  entitled  to  share  rateably  in  all  the 
profits  arising  from  the  employment  of  the  ship.  Again, 
this  duty  is  owing,  not  to  the  charterers  and  other  part 
owners  only,  but  to  every  one  who  has  any  stake  in  the 
ship  in  respect  either  of  life  or  property ;  and  therefore  a 
violation  of  it  is  contrary  not  only  to  the  interests  of  the 
charterers  and  part  owners,  but  to  another  and  still  more 
important  object,  namely,  the  safety  and  protection  of  the 
lives  and  property  embarked  in  the  voyage.  It  has  been 
already  observed,  that  though  the  charterers  of  this  ship 
may  have  an  ultimate  control  over  the  appointment  of  the 
officers,  they  are  still  entitled  to  the  benefit  arising  from  a 
free  and  unbiassed  selection  of  the  persons  presented  for 
their  approval.  It  may  be  true,  with  respect  to  the  other 
part  owners,  that  as  they  became  owners  at  a  period  when 
the  majority  of  the  shares  had  vested  in  the  plaintiffs,  they 
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1844. '  William  St.  Julien  ArMn,  Esq.  Of  the  Honorable  So- 

ciety of  Inner  Temple,  Banister  at  Law,  was  called  to 
the  degree  of  a  Serjeant  at  Law,  and  gavte  rings,  with  the 
motto,  "  Regi  regnoque  fideli*" 

Thomas  Wilde,  Esq.  of  the  Honorable  Society  of  Inner 
Temple,  Barrister  at  Law,  was  called  to  die  degree  of  a 
Serjeant  at  Law,  and  gave  rings,  with  the  motto,  "  Regi 
rtgnoque  fidclis." 
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Knott  v.  Fa.HR EN.  Wednesday, 

May  5. 

ASSUMPSIT  upon  two  promissory  notes,  made  ten  years  Where  upon 

•       t       i  *     ,  , .  .         .  •     •-«•      «i  demand  made 

since,  by  the  defendant,  payable  to  the  plaintiff.     Fleas,  0f  payment  of 

first,  non  assumpsit,  and  second,  the  statute  of  limitations;  twopromis- 

and  issue  thereon.     At  the  trial,  before  Bert,  J.,  at  the  last  over  doe  ten 

Sussex  Assizes,  the  evidence  on  the  part  of  the  plaintiff  to  J^ant  «id" 

take  the  case  out  of  the  statute  was,  that  the  defendant  on  u  I  cannot  af- 

being  applied  to  for  payment  of  the  notes,  declined,  saying,  Dew  deDK 

u  I  cannot  afford  to  pay  my  new  debts,  much  less  my  old  "I"00  l6t% "J 

„    ¥  ,   ,    .  .         .        /,        oW  onci : 

ones.       It  was  contended  that  this  was,  in  point  of  law,  Held,  that  the 

such  an  acknowledgment  of  the  existence  of  the  debt  as  l^eTin  ne^ 

barred  the   statute  and  would  support  the    action,  and  gativing  this 

Dowthwaitev.  Tibbut  (a)  was  cited  as  a  case  in  point.    For  SlTiLbStioaj 

the  defendant  it  was  urged,  that  in  order  to  take  a  case  out  debt  to  take 

-  .  .  .  •..,,.,.      the  case  out  of 

of  the  statute,  there  must  be  an  explicit  declaration  that  the  the  statute  of 

debt  remains  unpaid,  coupled,  either  with  a  promise  to  pay  limitations . 
it,  or  an  avowal  of  inability  to  do  so ;  and  Coltman  v. 
Marsh  (A)  and  Leaper  v.  Tatton  (c)  were  quoted  as  autho- 
rities. The  learned  Judge  intimated  a  belief  that  Dowthwaite 
v.  Tibbut  had  since  been  overruled,  and  was  inclined  to 
think  upon  the  authority  of  the  cases  cited  for  the  defend- 
ant that  there  was  no  case  to  go  to  the  jury ;  but  he  ulti- 
mately left  it  to  the  jury  to  say  whether  the  defendant's 
words  amounted  to  an  acknowledgment  that  the  debt  was 
subsisting.    The  jury  found  for  the  defendant. 

Long  now  moved  for  a  new  trial,  and  relied  upon  Dowth- 
waite v.  Tibbut  as  an  authority  which  had  not  been  over- 
ruled. That  was  an  action  for  seaman's  wages,  and  the 
acknowledgment  relied  upon  was,  "  I  will  not  pay ;  there 
are  none  paid,  and  I  do  not  mean  to  pay  unless  obliged; 
you  may  go  and  try ;"  and  the  Court  there  held  these  ex- 

(a)  5  M.  at  8.  75.  (*)  3  Taunt.  380.  (c)  16  East,  490. 
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pressions  to  be  quite  sufficient  to  take  the  case  out  of  the 
statute.  The  cases  cited  for  the  defendant  at  Nisi  Prius 
are  distinguishable  from  this,  because  in  each  the  ex* 
pressions  amounted  to  a  complete  denial  that  the  debt  was 
due.  Here  it  is  impossible  to  put  any  other  construction 
upon  the  defendant's  words,  than  as  amounting  to  an  ac- 
knowledgment of  a  subsisting  debt. 

Per  Curiam.  This  was  a  question  for  the  decision  of 
the  jury,  and  by  their  finding  they  have  negatived  the  ac- 
knowledgment. Every  word  that  the  defendant  uttered 
may  be  true,  and  yet,  consistently  with  the  import  of  his 
language/  these  notes  may  have  been  paid. 

Rule  refused,  (a) 

(a)  Vide  4  East,  546*. 


Thurtday, 
May  6. 
An  affidavit 
of  debt  stating 
that  A. was  in- 
debted to  B. 
for  goods  sold 
and  delivered 
in  Holland, 
and  that  the 
debt  was  as- 
signed to  C. 
according  to 
the  laws  of 
Holland;  con- 
cluding with  a 
statement  that 
the  assignee 
of  a  debt  may 
sue  the  debtor 
according  to 
the  laws  of 
Holland  "  as 
deponent  is 
informed  and 
believes  ;n  is 
sufficient  to 
hold  the  de- 
fendant to  bail 
in  this  coun- 
try. 


ScUEHttUP   V.  SCHMANUEL. 

C  CRESSWELL  moved  to  discharge  the  defendant  out 
of  custody  on  filing  common  bail,  on  the  ground  of  the  in- 
sufficiency of  the  affidavit  of  debt.  The  affidavit  stated 
"  that  the  defendant  was  indebted  to  W.  L.  Mier  of  Am- 
sterdam for  goods  sold  and  delivered  to  him  in  Holland, 
and  that  the  said  debt  was  assigned  to  deponent  by  the  said 
W.  L.  Mier  according  to  the  laws  of  Holland,  and  that  an 
assignee  of  a  debt  may  sue  the  debtor,  according  to  the  laws 
of  Holland,  as  the  deponent  is  informed  and  believes.0 
This  affidavit,  it  was  contended,  was  insufficient  to  hold  the 
defendant  to  bail  in  this  country,  for  two  reasons;  first,  that 
though  the  assignment  of  the  debt  was  stated- to  have  been 
made  in  Holland,  yet  there  was  no  consideration  shewn  for 
such  assignment;  and  second,  that  there  ought  to  have  been 
some  better  evidence  of  the  law  of  Holland  than  the  depo- 
nent's information  and  belief. 

Abbott,  C.  J. — There  may  be  some  doubt  whether  the 
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action  is  maintainable;  but  we  shall. not  decide  that  ques- 
tion on  motion.     It  is  clear,  from  the  affidavit,  that  the  de- 

&VEKHOP 

fondant  is  liable  to  pay  somebody,  and  therefore  he  is  liable  v# 

to  be  arrested.  The  only  question  is,  whether  the  plaintiff  Schmanuel. 
is  the  proper  person  to  arrest  him.  On  the  trial,  the  plain- 
tiff may  give  evidence  of  what  the  law  of  Holland  is,  but 
his  information  and  belief  at  present  is  enough  for  this  pur-, 
pose.  Information  and  belief  is  sufficient  in  an  affidavit  to 
hold  to  "bail  at  the  suit  of  executors,  or  the  assignees  of  a 
bankrupt.  The  only  point  here  is,  whether  the  defendant 
should  be  arrested  by  A.  or  B.  and  we  think  this  affidavit 
is  sufficient. 

The  other  Judges  concurred. 

Rple  refused. 


Simpson  v.  Routh  and  others.  Thursday, 

May  6. 
ASSUMPSIT  for  money  had  and  received.    Pleas,  first,  A  formal  de- 
the  general  issue ;  and  second,  a  tender,  and  issue  thereon.  ^!^ry8b^fore 

At  the  trial  before  Hoiroyd,  J.  at  the  last  Yorkshire  Assizes,  an  action  can 

i  •         rm       i      be  maintained 
the  case  on  the  part  of  the  plaintiff  was  this :     The  de-  again8t  over- 

fendants,  being  overseers  of  the  parish  of  Hernmingbrough,  aeen  for  th? 

of  which  the  plaintiff  was  a  rated  inhabitant,  had   dis-  from  a  distress 

trained  the  goods  of  the  plaintiff,  by  virtue  of  the  war-  J£[e9°under 

rant  of  a  Justice  of  Peace  granted  to  them  pursuant  to  the  27  G.  2.  c.  so. 

statute  27  Geo.  2.  c.  20.  for  arrears  of  poor's  rates.    The  piea'oftender, 

levy  and  sale  were  regularly  conducted,  and  after  payment  wnicn  is  f°and 

r   t  c  i     *    i   *  ,.        .      not  to  cover 

of  the  arrears  of  rates,  and  of  the  expenses  attending  the  the  plaintiff's 

distress.  &c.  a  surplus  remained  in  the  hands  of  the  de*  demand,  will 
7  r  .  not  cure  the 

fendants,  for  which  the  action  was  brought.     It  was  found  objection. 

by  |he  jury  that  the  defendants'  plea  of  tender  did  not  cover 

the  whole  of  the  plaintiff's  demand,  but  in  fact  left  a  balance 

of  thirteen  shillings  still  due  to  him.    It  was  contended, 
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however,  for  the  defendants,  that  the  plaintiff  most  be  non- 
suited, inasmuch  as  there  had  been  ho  formal  demttnd  of 
die  surplus  before  action  brought,  pursuant  to  sec.  2.  of  the 
statute.  The  learned  Judge  thought  the  objection  tenable, 
and  nonsuited  the  plaintiff,  with  leave  to  move  to  enter  & 
verdict  for  thirteen  shillings,  if  the  Court  should  be  Of  Opi- 
nion that  a  formal  demand  was  not  necessary. 


D.  F.  Jones  now  moved  accordingly  to  set  aside  thte  n&n* 
suit  and  enter  a  verdict  for  thirteen  shillings.  It  was  quite 
clear  that  previous  to  the  passing  of  the  statute  the  acti<m 
would  have  been  maintainable  at  common  law  without  a 
demand,  and  as  the  statute  contained  no  express  provision 
that  a  demand  should  be  made,  none  was  now  necessary. 
But  if  the  second  section  could  be  construed  as  implying 
the  necessity  of  a  demand,  still  it  could  mean  only  such  a 
demand,  as  the  action  itself  imported.  To  call  upon  a 
plaintiff  under  such  circumstances  to  make  a  formal  and 
specific  demand,  would  be  to  impose  great  hardship  and 
inconvenience  upon  him,  because  it  wa»  out  of  his  power 
to  ascertain  what  precise  sum  remained  in  the  hands  of  the 
parish  officers,  whereas  they  must,  from  their  situation  and 
office,  know  what  the  surplus  really  was,  and  could  not  in' 
fact  require  any  information  or  notice  from  the  plaintiff  on 
that  subject.  [Bay ley,  J.  A  general  demand  of  the  surplus, 
if  any,  might  be  sufficient,  but  surely  the  parish  officers  are 
entitled  to  some  notice  before  they  are  burdened  with  the 
consequences  of  an  action. — Abbott,  C.  J.  The  plaintiff 
need  not  be  in  any  uncertainty  as  to  the  amount  of  the  sur- 
plus, because  the  statute  authorizes  him  to  have  a  copy  of 
the  account.  Besided  is  it  quite  so  clear  that  a  demand  was 
not  necessary  at  common  law  before  the  passing  of  the  act  ?} 
Vmphdby  v.  M'Lean  (a)  seems  decisive  to  shew  that  no 
notice  or  demand  was  requisite,  either  with  or  without 
reference  to  this  act  of  parliament.  [Bayley,  J.  Thafffas 
a  very  different  case  from  the  present.  The  action  there 
(o)lB.&A.  4*. 


Smnoir 
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wit  founded  upon  a  different  ant  of  parliament  and  was  1344; 
hraight  to  recover  the  amQimt  of  an  excessive  charge  made 
bj  the  defendaota  as  tag-collectors,  for  the  expenses  of  tbe 
distress.]  Tbe  cases  in  principle  <are  tbe  same ;  there  the  Routh. 
defendants  improperly  withheld  a  sum  of  money  under  the 
pretence  of  its  having  been  expended  in  the  coats  of  the 
distress;  and  here  the  defendants  withhold  the  sum  of 
thirteen  shillings  which  the  plaintiff  claims  as  the  surplus 
in  their  hands,  on  pretence  that  a  smaller  surplus  is  in  fact 
doe*  It  was  the  duty  of  the  defendants,  90  soon  a»  the  ac- 
count was  made  up,  to  pay  over  the  helance  to  the  plaintiff, 
and  "  where  a  mere  duty  is  promised  to  be  paid  upon  re- 
quest, no  actual  request  is  necessary,  but  the  bringing  of 
the  action  is  a  sufficient  request."  Birks  v.  Trippett  (6). 
Upon  this  latter  authority  it  is  clear  that  the  present  ac- 
tion is  maintainable. 

Abbott,  C.  J. — It  is  not  necessary  to  decide  how  the 
law  stood  wkh  reference  to  the  question  now  raised,  before 
tbe  passing  of  47  Geo.  £•  c.  £0.  because  it  is  qttitp  clear, 
from  the  language  of  the  second  section  of  that  act,  that  a 
demand  of  the  surplus  claim* d  must  be  made  before  the. 
action  for  the  recovery  of  it  is  brought  The  words  are, 
« the  overplus  (if  any)  after  suqh  charge,  and  also  the*  said 
penalty  or  sum  of  money,  shall  he  fully  satisfied  and  paid, 
ihell  be  returned,  on  demand,  to  the  owner  of  the  goods 
qpd  chattels  so  distrained/'  which  must  necessarily  apply 
to  a  demand  made  before  action,  brought.  Such  a  provi- 
sion was  quite  requisite  for  the  protection  Qf  parish  officers 
from  unfounded  and  vexatious  suits  at  law,  Thp  p^rty 
distrained  upon  may,  before  the  account  is  made,  up,  re- 
nmsre  to  a  distant  part  of  the  country,  and  then,  if  no  de- 
mand were  necessary,  the  only  means  by  which  th?<parish 
officers  jcould  secure  themselves  from  an  action,  would  b? 
to  seek  out  the  party  at  whatever  distance,  and  tendar  him 
the  overplus,  which  would  be  an  unjust  and  io# uppoffebfo 
(*)lSa«ad<*S. 
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burden.  This  cose  does  not  Jail  -within  the  rule  laid  dowkt 
in  the  case  cited  from  Saunders;  for  here,  until  a  demand 
has  been  made,  no  duty,  attaches  upon  the  officers  to  repay 
the  balance,  and  consequently  no  action  can  lie  to  recover 
it.  The  fact  of  the  tender  made  by  the  defendants,  doea 
not  seem  to  me  to  vary  the  case,  because  a  tender  does  not 
confer  upon  the  plaintiff  a  right  of  action  for  a  larger  «um 
than,  that  actually  tendered,  and  cannot  be  construed  as  .an 
admission  of  a  debt  due  beyond  that  sum;. but  here  the 
plaintiff  has  declared  upon  a  debt  exceeding  the  amount 
of  the  tender.  For  these  reasons  I  am. of  opinion  that  the 
nonsuit  was  right. 


Bayley,  J.— I  have  no  doubt  upon  this  act  of  parlia- 
ment, that  a  previous  demand  was  necessary  to  entitle  the 
plaintiff  to  recover;  and  I  am  very  much  disposed  to  say/ 
that  if  there  had  been  no  such  provision  in  this  act,  a 
demand  would  have  been  equally  necessary  at  common-law. 
There  is  no  express  contract  existing  between  these  parties ; 
there  is  no  duty  or  obligation  resting  upon  the  defendants 
ex  contractu.  In  distraining  something  more  than  the  pre- 
cise sum  requisite  to  cover  the  arrears,  the  parish  officers 
act  from  unavoidable  necessity,  and  they  are  entitled  there- 
fore to  notice  before  tjiey  are  visited  with  the  burdensome' 
consequences  of  an  action.  They  are  acting  in  the  dis- 
charge of  a  public  duty,  and  are  not  bound  to  travel  all 
over  England  to  pay  over  the  surplus  remaining  in  their 
hands.  It  is  said  that  bringing  the  action  is  a  sufficient 
demand.  If  that  be  so,  then  the  overseers  will  always  be 
liable,  for  levying  a  farthing  more  than  is  due,  to  pay  the 
costs  of  the  commencement  of  an  action.  That  would  be 
a  most  unreasonable  proposition.  The  only  difficulty  .that 
presses  upon  my  mind  arises  from  the  proof  of  die  tender. 
The  object  of  the  legislature  in  providing  that  a -demand 
should  be  made,  was  to  prevent  litigation,  by  -enabling,  the 
officers  to  refund  the, overplus  before  any  action  is  com- 
menced.   Where  a  demand. has  b^en  made,  it  clearly  be- 
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comes  their  duty  to  pay  over  the  whole  surplus,  and  if, 
without  any  demand,  the  defendants  thought  proper  to  ten- 
der less  than  was  really  due,  I  confess  that,  as  at  present 
advised,  it  seems  to  me  that  no  subsequent  demand  would 
be  necessary,  at  least  for  the  sum  actually  tendered.  Upon 
this  particular  point  1  entertain  considerable  doubt,  and; 
therefore  give  no  decided  opinion ;  but  upon  the  general 
question  I  fully  concur  with  my  Lord  Chief  Justice  in  think- 
ing that  the  plaintiff  was  properly  nonsuited. 

Little  dale,  J. — I  think  a  previous  demand  of  the  over- 
plus was  necessary  to  support  this  action.  There  was  no 
duty  ex  contractu  imposed  upon  the  defendants,  apsing 
from  the  nature  of  the  dealings  between  the  parties ;  if 
there  had  been,  the  case  would  have  stood  on  very  different 
grounds.  The  statute  expressly  requires  a  demand.  If  the 
defendants  had  neglected  a  duty  to  pay  this  money  which 
attached  upon  them  ex  contractu,  the  action  would  have 
been  a  sufficient  demand,  even  within  the  statute;  but 
where  the  defendants  owe  only  a  public  duty,  an  actual  de- 
mand is  necessary,  in  order  to  make  that  duty  attach.  With 
respect  to  the  tender,  I  agree  with  my  Lord  Chief  Justice, 
that  it  makes  no  alteration  in  the  case,  because  the  tender 
of  a  smaller  sum  is  no  admission  of  a  larger  sum  being  due, 
as  has  been  recently  decided  («).  It  only  admits  the  de- 
fendant's liability  to  pay  so  much  money.  On  both  points, 
therefore,  I  concur  in  thinking  that  this  action  is  not  main- 
tainable. 

Holboyd,  J.,  said  he  was  .of  the  same  opinion,  and 
added,  that  at  the  trial  he  had  at  first  declined  to  nonsuit,  in 
order  to  give  the  plaintiff  an  opportunity  of  entering  into 
the  items  of  the  account,  intending  to  reserve  the  question 
of  formal  demand,  for  the  opinion  of  the  Court.  It  ap- 
peared, bis  Lordship  said,  that  the  sum  tendered  was  refused 
by  the  plaintiff,  not  on  the  ground  of  its.  being  too  small, 
but  because  it  was  tendered  too  late. 

Rule  refused. 
(a)  Vide  Rivers  v.  Griffith,  ante,  vol.  i.  315, 
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Friday,  DAVEY  9.  ReNTON. 

May  7.       ^^ 
Where  a  de-    THE  defendant  was  arrested  for  15/.  and  upwards,  upon  a 

•rwted  Tbr  a  debt  in  fact  not  amounting  to  that  sum,  and  paid  6/.  into 

debt  of  16/.  Court,  which  was  taken  out  by  the  plaintiff,  and  further 

CourTet.10  proceedings  in  the  action  dropt.    Hutchinson  now  moved, 

which  the  np0n  the  43  Qe(K  3,  c#  4Q,  8,  3,  for  a  fuX^  calling  on  the 

out,  and  dropt  plaintiff  to  shew  cause  why  the  defendant  should  not  have 
Hela^thaV  *"*  C08ti  taxed  5  an^  produced  an  affidavit,  stating  the  facts 
although  the  above-mentioned,  and  also  that  the  defendant  had  offered  to 
offered'to  pay  PaJ  *•  #•  before  the  plaintiff  brought  his  action.  He  con- 
the  67.  before  tended  that  this  case  was  distinguishable  from  Rouvtroy  v. 


action 


brought,  he      Alefson  (a),  inasmuch  as  there  the  application  was  refused 

was  not  en-      on  the  ground  that  no  vexation  was  shewn  in  the  conduct  of 

titled  to  have  * 

his  costs  tax-    the  plaintiff,  whereas  here  it  was  not  only  apparent  from  the 

Geo.  3  c^fe    &<*•>  but  it  was  also  sworn  by  the  defendant,  that  there 
••  3.  was  no  reasonable  or  probable  cause  for  the  arrest.  (() 

Abbott,  C.J. — Where  the  cause  is  stopt  upon  the  de- 
fendant's paying  money  into  Court,  the  statute  does  not 
apply ;  nor  can  the  conduct  of  the  plaintiff  be  considered 
vexatious,  so  for  as  to  warrant  us  in  granting  a  rule  of  this 
nature  against  him.  Many  circumstances  may  induce  a 
plaintiff  to  prefer  taking  the  money  out  of  Court,  and  con- 
tenting himself  with  that  amount  for  which  the  defendant 
admits  his  liability,  rather  than  go  on  in  the  doubtful  chance 
of  his  recovering  more  by  an  expensive  litigation.  To  ex- 
tent! the  act  to  such  cases,  would  be  opening  a  new  and 
very  wide  door  for  litigation  and  discussion,  and  would  lea<£ 
in  the  end  to  the  dangerous  practice  of  trying  the  merits  of 
every  case  upon  affidavits. 

Batley,  J.— -It  has  now  been  expressly  decided  in  the 
Court  of  Common  Pleas  (c),  that  the  statute  does  not  apply 

(a)  13  Bast,  90.         (6)  See  Laidlcw  v.  Cockburn,  2  New  Rep.  74. 
(e)  BuiUr  ▼.  Broom,  3  J.  B.  Moore,>337. 


RtVTOtf. 


EASTER  *ERM,  FIFTH  GEO.  IT.  197 

to  cases  like  the  present ;  and  it  is  very  desirable  to  assimi-       1884* 
late  the  practice  of  the  two  Courts  as  much  a*  possible,  6s-       Davet' 
peciallj  where  the  reason  and  propriety  of  the  decision  are 
so  apparent  as  they  are  here. 

Holroyd,  J. — The  act  of  ttking  the  money  out  of 
Court  by  the  plaintiff,  is  by  no  means  conclusive  to  shew 
that  there  was  no  ground  for  arresting  the  defendant  for  a 
larger  sum,  or  that  the  plaintiff's  conduct  was  vexatious. 
The  plaintiff  may  have  elected  to  take  the  money  out  of 
Court  rather  than  go  on  with  the  action,  although  satisfied 
tint  he  was  entitled  to  something  more :  and  the  case  of 
LMmaitc  v.  Bilting$(a)  is  in  point.  It  is  now  settled  m 
both  Courts,  that  the  statute  does  not  apply  to  a  case  like 
this,  and  i  should  much  regret  to  see  so  wholesome  a  rule 
unsettled. 

Rule  refused,  (b) 

(a)2  Smith's  Rep.  667.  See  1  Id.  (b)  See  Porter  v.  Pittman,  ante, 
4*8.  HollocVs  Costs,  156.  2  vol.  li.  966.  where  this  point  was 
Marsh.  530.  expressly  decided ;  and  Camack  v. 

Gregory,  10  East,  525. 


Joseph  Raphael  Ravenga  v.  James  Mackintosh.       Friday, 

CASE  for  a  malicious  arrest  and  false  iroprisonmetf t,  with*  Where  A.  ar- 

out  any  reasonable  or  probable  cause. — Plea,  Not  guilty.  [he^Ticeof * 

At  the  trial  before  Abbott,  G.  J.  dt  the  London  Adjourned  his  special 

Sittings  after  last  Term,  the  case  was  to  the  following  ef-  ^badagood 

feet:— The  plaintiff  was  Minister  of  State  and  the  Foreign  «o"of«o: 

r  B     tiooybutafter- 


to 


Department,  for  the  Columbian  republic  in  South  America,  wards,  upoi 

which  government  had  not  been  acknowledged,  at  the  time  j£!j^  ^J. 

of  the  transaction  in  question,  by  Great  Britain.  In  Oc-  continued  pro- 
ceedings, and 
B.  brdaght  an  action  for  a  malicious  arrest  without  an  j  reasonable  or  probable  cause : 
Held,  that  the  "  reasonableness,  er  probability  of  the  cause,"  was  a  miked  question  of 
law  and  fact  for  the  jurj  to  decide ;  and  that  thej  were  rightly  told  by  the  Judge  at 
Nisi  Prias,  that  if  <hey  helieved  the  defendant  to  have  acted  bona  fide  upon  the  advice 
ha  bad  received,  he  was  entitled  to  a  verdict;  otherwise  they  ought  to  find  for  the 
plainrifc 


fUvEXGl 

t. 
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tober,  1820,  a  M.  Luis  Lopez  Mendez  resided  \n  London, 
in  the  character  of  Ministerial  Commissioner  and  Agent  of 
Columbia.  The  government  of  Columbia  being  in  want  of 
Mackintosh.  con8i<|crabie  supplies  of  warlike  stores,  Mendez  received, 
from  the  plaintiff,  in  his  official  character,  instructions  to 
procure  in  this  country  the  necessary  articles.  Accordingly 
Mendez  applied  to  the  defendant,  who  supplied  warlike 
stores  for  the  use  of  the  government  to  the  amount  of 
160,000/.  which  were  shipped  for  Columbia  under  the  care 
of  a  supercargo,  appointed  by  Mendez.  The  latter  pro** 
posed  to  pay  the  defendant  by  government  'debentures, 
which  he  conceived  he  had  authority  to  issue  in  conse- 
quence of  the  powers  with  which  he  was  invested  by  the 
members  of  the  Columbian  administration.  At  this  time, 
however,  a  Mr.  Zea  was  in  England,  armed,  as  it  was  sup- 
posed, with  powers  to  negociate  a  loan  on  behalf  of  the. 
government  Mr.  Zea  objected  to  the  issuing  of  debentures 
by  Mendez ,  alleging,  that  if  there,  were'  two  kinds  of  deben- 
tures in  the  money  market, .  one  sort  issued  by  him,  the 
other  by  Mendez,  they  would  tend  to  impair  the  credit  of 
the  government.  In  consequence  of  this  objection,  the  plain- 
tiff, Zea,  Mendez,  and  the  defendant,  met  at  Paris,  upon  the 
subject  of  the  mode  in  which  the  latter  was  to  oe  paid. 
Mr.  Zea  and  the  plaintiff  both  objected  to  the  issuing  of 
the  debentures  by  Mendez;  and  it  was  further  objected  by 
the  plaintiff,  that  the  prices  at  which  the  defendant's  goods 
were  charged,  were  too  high.  The  plaintiff  returned  to 
South  America,  and  Mendez  in  the  meantime  issued  deben- 
tures to  the  defendant,  on  an  understanding  that  they  were 
to  be  indorsed  by  Zea;  but  in  the  result,  the  government  of 
Columbia  refused  to  pay  them,  on  the  alleged  ground  that 
Mendez  had  no  authority  to  enter  into  the  contract  with  the 
defendant,  and  that  the  goods  had  been  charged  at  prices 
exceeding  their  value.  In  the  beginning  of  1823  the  plain- 
tiff arrived  in  this  country,  having  been  appointed  Minister 
Plenipotentiary  for  the  Columbian  government.  On  his 
arrival,  the  defendant  applied  to  him  to  ratify  the  contract 
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which  bad  bden  made  by  Mendez,  and  to  sanction  the  de-        1824. 


bentnies  which  the  latter  had  issued.     The  plaintiff  said     n 

Ravwcjl 
lie  sad  no  authority  to  ratify  any  soch  contract,  nor  power  * 

to  sanction  the  debentures.  The  defendant  then  consulted  MACiIirroSH- 
his  professional  adviser  as  to  the  plaintiff's  personal  liabi- 
lity: a  statement  of  the  facts,  together  with  all  the  docu- 
ments relating  to  the  transaction,  was  laid  before  a  special 
pleader,  who  gave  it  as  his  distinct  opinion,  that  the  plain- 
tiff was  personally  liable,  and  might  be  held  to  bail  for  the 
amount  of  the  defendant's  contract.  Whereupon  the  de- 
fendant caused  the  plaintiff  to  be  arrested  on  the  SOth 
March  upon  an  affidavit  of  debt,  sworn  to  by  the  defendant, 
for  the  sum  of  9(),000/.  He  was  carried  to  a  lock-up- 
liOBse,  and  thence  to  the  King's  Bench  prison,  where  he 
remained  until  the  17th  May,  when  he  gave  bail.  The  de* 
fendant  took  no  farther  proceedings  until  the  Michaelmas 
Term  following,  when  the  plaintiff  ruled  him  to  declare; 
and  at  the  end  of  that  ttirm  he  declared  accordingly  in  aq 
action  for  goods  sold  and  delivered ;  but  in  four  or  five  days 
afterwards  took  out  a  rule  to  discontinue  the  action.  Un- 
der these  circumstances,  the  present  action  was  brought. 
The  Lord  Chief  Justice,  in  his  charge  to  the  jury,  told 
them,  that  this  action  was  not  maintainable  unless  they  were 
satisfied  that  the  defendant  bad  arrested  the  plaintiff  mali- 
ciously, and  without  any  reasonable  or  probable  cause. 
His  Lordship  said,  that  if  the  defendant  had  proceeded  in 
his  action  against  the  plaintiff,  he  certainly  could  not  have 
recovered.  He  also  adverted  to  the  circumstance  of  the 
defendant  haying  taken  the  opinion  of  a  special  pleader  be- 
fore, be  arrested  the  plaintiff;  and  in  conclusion  said,  «'  If 
you  are  of  opinion  that  the  defendant  acted  bonft  fide  upon 
the  opinion  of  his  special  pleader,  sincerely  thinking  and 
believing  that  he  might  succeed*  iit  the  action  for  goods  sold 
and  delivered,  you  ought  to  find  your  verdict  for  the  de* 
/endant;  but  if,  on  the  Other  band,  you  think  that  the 
defendant  did  not  act  boni  fide  on  that  opinion,  bi|t  was 
satisfied  in  bis  own  mind  that  he  had  no  ground  to  suppose 
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IQM.       he  should  succeed  in  the  action  against  the  plaintiff,  and 

w>v^/     adopted  the.  proceeding  by  arrest,  not  for  the  purpose  of 

m  enforcing  payment  of  a  sun*  of  money  claimed  to  be  duet, 

Mackiktoul  Dttt  iq  induce  him  to  do  soqi«  collateral  act,  which  he  was 

aot.  bound  to  dp,  then  I  think  you  ought  to  find  your  verdict 

for  the  plaintiff."    The  jury  found  their  verdict  for  the 

plaintiff— damages  250/. 

Copley,  A.  G.  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial  granted, 
on  the  ground  of  misdirection.  In  order  to  maintain  an  ac- 
tion of  this  description  two  things  are  essentially  necessary ; 
first,  malice,  and  second,  want  of  probable  cause.  Either 
of  these  is  not  sufficient,  both  must  concur.  Malice  is  * 
question  of  fact  for  the  jury;  want  of  probable  cause,  for 
the  Judge,  to  decide.  [BayUy,  J.  May  not  the  want  of 
probable  cause  be  a  mixed  question  of  law  and  fact  for  the 
jury  to  decide?]  Only  where  there  happens  to  be  any 
doubt  as  to  the  facts ;  but  the  moment  the  facts  are  ascer- 
tained, the  question  of  want  of  probable  cause  is  for  the  dor 
cisian  of  the  Court.  In  Bull.  N.  P.  14.  it  is  said,  thai  "  If 
the  plaintiff  do  prove  malice,  yet  if  the  defendant  shew  a 
probable  cause  he  shall  have  a  verdict,  and  the  Judge,  not 
the  jury,  is  to  determine  whether  he  had  a  probable  cause." 
This  distinction  is  also  clearly  expressed  by  Lord  Matufbld 
and  Lord  Loughborough  in  Johnson  v.  Sutton  in  error  (a), 
where  they  say,  "  The  question  of  probable  cause  is  a 
mixed  proposition  of  law  and  fact.  Whether  the  circum- 
stances, alleged  to  shew  it  probable  or  not  probable,  are 
true  and  existed,  is  a  matter  of  fact;  but  whether,  suppos- 
ing them  true,  (and  of  course  the  proposition  holds  good 
when  the  circumstances  are  proved  to  be  true,)  they  amount 
to  a  probable  cause,  is  a  question  of  law."  It  is  clear, 
therefore,  from  these  authorities,  that  where  the  Acts  are 
established  so  as  to  raise  the  question  of  probable  causey 
that  question  is  to  be  decided  by  the  Judge  and  not  by  the 
(a)  1  T.  R.  54** 
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jnry.    Now  hate,  adsakting  that  the  defendant  had  such  an       IftM. 


indirect  motive  for  arresting  die  plaintiff  aa  might  be  coo*     ^w^ 
stnied  into  malice,  still  there  was  another  ' 


ag  to  the  maintenance  of  the  action,  namely,  the  absence  of  ***»»*»"»*' 
probable  cause*  Conceding  that  the  defendant's  object  in 
;  die  plainfiff  was  to  induce  him  to  sanction  the  dew 
which  had  been  issued  by  Mendez,  stilly  as  the  de* 
fondant  had  acted  upon  the  advice  and  opinion  of  hia  ape* 
rial  pleader,  he  had,  in  point  of  law,  a  reasonable  and  pro* 
hable  cause  for  that  proceeding.  Now  that  question  was 
net  decided  by  the  Judge,  as  it  ought  to  have  been,  but  was 
left  to  the  jury,  and  on  that  ground  the  defendant  is  entitled 
to  a  new  trial.  [Abbott  y  C.  J.  It  is  quite  clear  that  uto  der 
fendant  was  misadvised  in  point  of  law.  The  plaintiff  was 
never  legally  liable  to  him,  because  he  was  not  in  any  manner 
a  party  to  the  original  contract.  But  the  question  is,  by  what 
aiotive  the  defendant  was  actuated  when  he  obtained  legal 
advice  and  under  what  circumstances  he  acted  upon  it.] 
If  he  has  been  misadvised  in  point  of  law,  no  responsibility  at* 
laches  upon  him ;  he  is  no  lawyer ;  he  obtains  the  advice  of 
one  who  is  a  lawyer;  he  acts  upon  that  advice ;  and  he  ought 
not  to  be*  made  answerable  for  the  consequences.  [Baykjfr 
J.  But  did  he  act  boni  fide  upon  the  advice  he  received? 
That  was  a  question  of  fact,  and  properly  left  to  the  jury  as 
such *  they  wens  of  opinion  that  he  did  not,  and  how  can  we 
say  that  he  did?  Abbott*  C.J.  I  have  very  great  doubts 
whether  the  defendant  really  believed  that  the  advice  he  re* 
craved  was  good  in  point  of  law.  I  left  that  question  to  the 
jury,  and  I  left  it  to  them  to  say,  whether,  the  defendant  had 
acted  bona*  fide  upon  the  opinion  of  his  professional  adviser* 
I  told  them,  that  if  they  thought  he  had  acted  upon  that 
oetnaoo,  believing  k  to  be  law,  and  believing  that  he  had  a 
iur  legal  claim  on  the  plaintiff,  then  they  ought  to  find  their 
verdict  lor  the  defendant ;  but  that  if  they  were  satisfied  thai 
hekiiew  heJtacLnp  real  cause  oT  action,  Jsnd  had  arrested 
the  plaintiff  /or  the  purpose  and  as  a  means  of  inducing  hies 
to  do  some  other  act,  then  they  were  bound  to  find  their 
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verdict  for  the  plaintiff.    Hie  jury,  thus  directed,  found  for 
the- plaintiff,  and  I  cannot  say  that  they  did  wrong.    I  am 
7.  quite  satisfied,  that  under  the  circumstances  of  the  case,  the 

question  of  probable  cause,  was  matter  of  fact  for  them,  and 
not  of  law  for  me,  to  decide ;  and  it  seems  to  me,  that  in  so 
leaving  the  case  to  the  jury,  I  pursued  the  most  favourable 
course  possible  for  the  defendant.]  There.was  no  evidence 
at  the  trial  tending  to  shew  that  the  defendant  did  not  be* 
lieve  the  advice  he  received  to  be  sound  and  honest  advice, 
or  that  he  doubted  his  right  of  action,  or  in  any  respect 
acted  mala  fide ;  upon  that  point,  therefore,  there  was  no* 
thing  to  leave  to  the  jury,  and  they  should  have  been  directed  ■ 
to  find  for  the  defendant. 

.  Abbott,  C.  J. — I  confess  I  think  there  was  evidence  to 
that  effect,  and  it  is  plain  that  the  jury  thought  so  too.  Ait 
attempt  was  made  to  induce  the  plaintiff  to  pay  the  money 
through  the  influence  of  a  threat,  because  he  was  told  in  a 
letter,  written  by  the  defendant's  attorney,  that  he  was  liable 
to  be  arrested.  No  attorney  should  have  used  such  language 
upon  such  an  occasion.  It  was  evidently  a  contrivance  be- 
tween the  defendant  and  his  attorney  to  frighten  the  plain- 
tiff into  signing  the  debentures.  I  think  the  case  went  to 
the  jury  in  a  shape  most  favourable  for  the  defendant!,  and 
I,  for  one,  am  perfectly  satisfied  with  the  mode  in  which 
they  have  disposed  of  it.  If  it  is  said  that  want  of  proba- 
ble cause  is  a  question  of  law,  and  that  I  was  bound  to  give 
my  opinion  upon  it,  I  must  have  given  it  against  the  de- 
fendant ;  for  I  am  of  opinion,  that  there  was  no  probable 
cause,  inasmuch  as  the  defendant  had  no  right  of  action 
whatever  against  the  plaintiff.  Malice  and  want  of  proba- 
ble cause  is  a  compound  proposition,  i  directed  the  atten* 
tion  of  the  jury  to  the  conduct  of  the  defendant  after  the 
plaintiff  was  arrested.  The  plaintiff,  after  being  in  prison 
nearly  two  months,  was  allowed  to  be  discharged  on  bail 
just  pn  the  eve  of  the  time  when  the  defendant  ought  to 
hav6  declared  against  him.    The  defendant  did  not  declare 
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until  after  he  had  been  ruled  so  to  do  peremptorily!  and  then,        ]  834. 

in  four  or  five  days  afterwards,  he  took  out  a  rule  to  dis^pn- 

tiaae;  and  I  left  the  jury  to  say,  whether  this  was  not  evi-     "~V/ 

deuce  to  satisfy  them  that  the  defendant  was  convinced  in  Mackintosh. 

his  own  mind,  that  if  be  had  gone  on  with  his  action  he 

most  have  failed.     I  thought  at  the  trial,  that  I  left  the  case 

to  the  jury  in  the  most  favourable  way  to  the  defendant,  and 

I  confess  I  think  so  still. 

Bay  ley,  J. — I  entertain  no  doubt  whatever  that  there 
was  a  want  of  probable  cause  for  this  arrest.  I  accede  to 
this  proposition,  that  if  a  party  lays  his  facts  fairly  before 
counsel,  and  he  acts  bonft  fide  upon  the  opinion  he  receives, 
however  erroneous  the  opinion  may  be,  he  is  not  liable  for 
the  consequences.  But  the  sincerity  of  his  conduct  is  a 
question  for  the.  jury,  and  that  question  was  left  for  the 
consideration  of  the  jury  who  tried  this  cause.  In  my  opi- 
nion, there  was  abundant  evidence  for  the  jury  to  draw  the 
conclusion  that  the  defendant  did  not  act  bonft  fide.  .  It  may 
happen  that  a  party  takes  half-a-dozen  opinions  upon  his 
case,  three  of  which  are  on  one  side,  and  three  on  the  other. 
He  may  be  perfectly  safe  in  acting  upon  three,  but  not  up- 
on the  others.  Still,  however,  it  is  a  question  for  the  jury 
to  draw  the  conclusion,  whether  he  has  or  has  not  acted 
bonft  fide.  ,  I  think  this  case  was  properly  left  to  the  jury, 
and  that  they  have  disposed  of  it  rightly. 

Holroyd,  J. — I  am  also  of  opinion,  that  this  case  was 
most  correctly  left  to  the  jury.  The  question  might  cer- 
tainly have  been  very  different  if,  notwithstanding  there  was 
a  malicious  motive,  the  defendant  had  acted  upon  a  belief 
that  the  opinion  which  he  had  received  from  his  adviser  was 
correct  in  point  of  law.  Had  that  been  the  case  here,  it 
might  have  presented  a  very  different  question  from  that 
which  is  now  before  the  Court.  The  question  left  for  the 
jury  was,  whether  the  defendant  acted  bonft  fide  in  a 
conscientious  belief  that  he  was  entitled  to  recover;  and  I 
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*824.  think  there  was  quite  enough  for  the  jury  to  draw  the  con- 
clusion, that  the  defendant  did  not  believe  that  he  had  any 
-remedy  against  the  plaintiff,  but  that  he  resorted  to  the  ex- 
Mackintosh.  pedient  of  arresting  him,  in  the  expectation  that  he  would 
come  to  some  terms  of  compromise.  I  am  of  opinion,  that 
the  case  was  correctly  left  to  the  jury,  and  that  there  is  no- 
thing to  impeach  the  verdict. 

Littledale,  J.  concurred. 

Rule  reftised; 


Friday,  Thwaites,  Gent,  one,  &e.  v.  Piper, 

May  7.. 
Where  an  at-   JLRCHBOLD  moved  for  a  rule  to  shew  cause  why,  upon 
edThe  defend-  ^DB  common  bail,  the  bail-bond  given  by  the  defendant  in 

ant,  and  held  this  case,  should  not  be  given  up  to  be  cancelled.  The  plain- 
him  to  bail,  for    .  . 

his  bill  of        tiff,  an  attorney,  had  arrested  and  held  the  defendant  to  bail 

hTto^°and  for  his  biH  of  C0St8,  amounting  to  15l>  at  the  expiration  of 
the  costs  were  a  month.  After  he  was  arrested  and  gave  a  bail-bond,  the 
ducecTby  tax-"  defendent  caused  the  bill  to  be  taxed,  and  it  was  reduced  to 
ation  to  a  sum  a  sum  less  than  that  amount;  and  now  this  application  wasr 
the  Court  re-'  made  on  the  51  Geo.  3.  c.  124.    [Abbott,  C.  J. — Suppose 

*****  ?°1ord«r  a  man  is  arrested  for  20/.  and  the  jury  find  him  indebted  for 
the  bail-bond  J    / 

to  be  delivered  a  sum  for  which  he  would  not  be  liable  to  be  arrested;  is 
celled  Can"  t'iere  any  Stance  in  which  the  Court  has  said,  under  such 
circumstances,  that  the  bail  are  discharged?]  There  is  not; 
but  this  case  is  distinguishable  from  that,  because  here  the 
plaintiff  is  an  attorney,  and  he  knows  very  well  what  items  in 
his  bill  will  or  will  not  be  allowed  on  taxation.  He  knows 
beforehand  that  if  he  makes  an  overcharge  the  officer  of  the 
Court  will  deduct  it  on  taxation,  and  therefore  if  be  arrests 
a  party  upon  a  bill  which  is  compounded  of  items,  which 
upon  taxation  will  reduce  his  demand  below  15/.,  be  must 
be  assumed  to  act  under  motives  which  the  court  will  not 
sanction.    This  is  not  like  the  case  of  goods  sold  and  de- 


Thwaites 


EASTER  TERM,  FIFTH  GEO.  IT.  195 

livered,  where  a  jury  of  tradesmen  may  reduce  a  plaintiff's       1824. 
demand  to  what  they  may  consider  just  and  reasonable, 
although  in  the  first  instance  the  defendant  was  liable  to  be     *"  "iT 
arrested  for  a  much  larger  amount.     This  plaintiff  must  be       PlPE** 
taken  to  know  that  he  had  no  right  to  arrest  the  defendant 
for  IdL,  and  therefore  the  present  application  is  justifiable. 

Holroyd,  J. — By  the  SO  Geo.  2.  c.  19*  8.  75.  an  attor- 
ney's bill  must  be  delivered  one  month  before  he  can  pro- 
ceed to  recover  it  by  action.  If  the  defendant  within  that 
time  gets  it  taxed,  then  it  may  be  presumed  that  the  charges 
are  objected  to;  but  if  he  thinks  proper  to  lie  by  for  the 
whole  month,  and  wait  until  the  action  is  commenced,  and 
induces  the  plaintiff  to  suppose  that  there  is  no  objection  to 
the  amount  of  the  bill,  then  the  case  would  stand  precisely 
on  the  same  principle  as  if  the  amount  was  ascertained  by 
the  verdict  of  a  jury.  The  circumstance  of  the  bill  being 
afterwards  taxed  can  make  no  difference  as  to  the  liability 
of  the  bail.     It  appears  to  me  that  this  application  cannot 

be  supported. 

* 

The  other  Judges  concurred* 

Rule  refused. 


Bolton  v.  Crowther.  Friday, 

r%  s  .  May  7. 

i^ASE  for  a  nuisance  to  plaintiff's  land,  by  lowering  the  where  trus- 

high  road  in  one  part,  and  raising  it  in  another,  whereby  tees  u°^r  the 

three  of  plaintiff's  gates  leading  from  the  highway  to  his  pike  Act,  by 

land  were  rendered  impassable  and  useless,  the  land  was  imProv,Ilg  the 

f  .  .  course  of  a 

deteriorated  in  value,  and  plaintiff  was  obstructed  in  the  en*  public  road, 

joyment  of  it.     Plea,  not  guilty,  and  issue  thereon.    At  the  consequential 

trial  before  Park,  J.,  at  the  last  Staffordshire  Assizes,  the  injury  to  a  pri- 

vate  individual 
whose  estate  abutted  on  the  road :  Held,  that  they  were  not  liable  to  an  action,  it  ap- 
pearing that  they  bad  not  exceeded  the  authority  given  them  by  the  statute. 
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case  was  this.    The  plaintiff  was  the  owner  of  an  estate  in 
the  county  of  Stafford,  a,  considerable  portion  of  which 
abutted  upon  the  Weddembury  turnpike  road.    The  defend-  - 
ant  was  clerk  to  the  trustees  of  the  turnpike  road.    Within 
three  months  before  the  action  was  commenced,  the  trus- 
tees had  effected  an  alteration  and  improvement  in  the  por- . 
tion  of  road  in  question,  by  lowering  one  part  of  it,  and 
raising  another  very  considerably,  so  much  so,  that  three  out 
of  six  gates  leading  out  of  the  road  by  different  directions, . 
through  the  plaintiff's  grounds  to  his  house,  were  rendered 
perfectly  useless,  one  of  them  being  now  left  too  far  below, 
and  the  others  too  far  above  the  level  of  the  road,  to  make 
any  communication  between  them  possible,  at  least  without  • 
very  great  difficulty  and  expense;  and  for  this  injury  the  ac-  •' 
tion  was  brought  against  the  defendant,  as  clerk  to  the  trus-  * 
tees,  pursuant  to  the  directions  of  the  statute  3  Geo.  4. 
c.  136.    It  was  contended  for  the  defendant,  that  the  action 
was  not  maintainable,  inasmuch  as  by  the  terms  of  the  act 
the  trustees  were  bound  to  make  the  improvement  in  ques- 
tion, and  therefore  were  not  liable  to  make  compensation  for 
any  damage  which. might  be  consequent  upon  it;  and  the 
learned  Judge  being  of  that  opinion,  directed  the  jury  ac- 
cordingly, and  they  found  a  verdict  for  the  defendant. 

Jervis  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  The  learned  Judge  told  the  jury,  that,  accord- 
ing to  the  true  construction  of  the  last  General  Turnpike 
Act  (a),  the  trustees  of  the  road,  and  the  defendant  as  their 
clerk  and  agent,  were  bound  by  law  to  effect  the  alteration 
and  improvement,  in  the  execution  of  which  the  alleged  in- 
jury was  done  to  the  plaintiff's  land,  and  therefore  were  not 
liable,  in  any  form  of  action,  for  the  consequences  of  their 
acts,  unless  they  had  acted  arbitrarily,  oppressively,  or  neg- 
ligently in  the  management  of  the  work.  Now  upon  exa- 
mining the  83d  section  of  the  statute,  it  will  appear  that  this 
is  not  the'  construction  which  ought  to  be  put  upon  it.  That 
(a)  3  Geo.  4.  c.  126. 
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section  enacts,  "  That  it  shall  be  lawful  for  the  trustees,  and 
they  are  hereby  fully  authorised  and  empowered,  from  time 
to  time,  to  make,  direct,  shorten,  vary,  alter  and  improve 
the  course  or  path  of  any  of  the  several  and  respective  roads  Crowtheb. 
under  their  care  and  management,  or  of  any  part  or  parts 
thereof/'  &c.  This  language  plaiuly  indicates  that  the  sta- 
tute was  intended  to  be  permissive  only,  not  obligatory,  and 
therefore  if  in  the  exercise  of  the  powers  vested  in  him  the 
defendant  has  worked  an  injury  to  the  plaintiff,  he  is  liable 
to  make  compensation.  It  is  true  that  the  act  does  not  in 
terms  provide  for  compensation  to  parties  damnified  by  the 
conduct  of  the  trustees ;  but  still  the  general  principle  of 
law,  sic  utere  tuo  ut  alieno  non  laedas,  extends  to  this  case, 
and  renders  the  defendant  answerable.  It  was  held  in  Bo- 
berts  v.  Read(a),  that  "  although  the  general  Highway  Act, 
13  Ceo.  3.  c.  78.  s.  81 .,  directs  that  actions  against  any  per- 
sons for  any  thing  done  or  acted  in  pursuance  thereof  shall 
be  commenced  within  three  calendar  months  after  the  fact 
committed,  and  not  afterwards ;  yet  if  surveyors  of  highways, 
in  the  execution  of  their  office,  undermine  a  wall  adjoining 
to  the  highway,  which  does  not  fall  till  more  than  three 
months  afterwards,  they  are  subject  to  an  action  on  the 
case  for  the  consequential  injury  within  three  months^ after 
the  falling  of  the  wall.'*  That  case,  though  decided  upon  a 
different  point,  nevertheless  proceeds  upon  the  principle 
now  contended  for,  and  indeed  seems  to  carry  it  even  far- 
ther than  is  necessary  for  the  maintenance  of  the  present  ac- 
tion. At  the  trial,  Sutton  v.  Clarktib)  was  cited  and  relied 
upon  as  governing  the  present  case,  but  this  is  very  distin- 
guishable from  that  case.  \Holroyd,  J. — Have  we  not  very 
recently  decided  that  words  of  permission  in  a  statute,  to 
do  an  act  which  is  for  the  public  benefit,  are  obligatory  (c); 
and  does  not  this  case  clearly  range  within  the  operation  of 
that  rule  ?]  That  decision  applied  to  the  charter  of  a  corpo- 
ra) 16  East,  215.  (b)  6  Taunt.  99.  1  Marsh.  499.  S.  C. 
(c)  K.  v.  The  Mayor  of  Hastings,  ante,  vol.  i.  148.  See  ft.  v.  The 
BaUiffs  of  Eye,  ante,  vol.  ii.  171;  and  R.  v.  The  Steward  of  Havering 
at  the  Bower,  id.  176. 
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ration,  and  cannot  be  extended  so  as  to  comprehend  this 
case.  However,  upon  the  authority  *f  Leader  v.  Moxton(a), 
the  rule  now  prayed  for  must  be  granted,  for  that  case  esta- 
Crowther.  blished  the  principle,  that  the  commissioners,  under  such  an 
act  as  the  present,  are  liable  to  make  good  to  individuals 
-any  actual  damage  sustained  by  their  acts.  [Abbott,  C.  J. — 
The  authority  of  that  case  was  very  much  doubted  in  The 
Plate  Glass  Company  v.  Meredith*  (b) 

Abbott,  C.  J. — I  think  the  case  went  to  the  jury  in  the 
most  favourable  way  iu  which  it  could  be  put  for  the  plain- 
tiff, and  was  most  correctly  left^in  point  of  law,  by  the 
learned  Judge.    The  action  is  brought  against  the  clerk  to 
the  trustees  of  a  turnpike  road,  for  an  act  done  by  them, 
which  has  turned  out  in  some  respects  to  be  injurious  to 
the  plaintiff.    The  case  presents  two  questions;  first,  whe- 
ther the  act  done  by  the  trustees  was  one  which,  by  the  ge- 
neral Turnpike  Act,  they  were  authorised  to  do,  or  not.   If 
it  was  one  which  they  were  not  authorised  to  do,  undoubt- 
edly they  were  liable  to  an  action  for  the  consequences  of 
what  they  had  done*     But  if  it  was  an  act  which  they  were 
authorised  in  doing,  then,  that  raises  the  second  question, 
whether/in  point  of  law,  an  action  can  be  maintained  against 
persons  who,  in  the  execution  of  a  public  trust,  are  bound 
to  do  an  act  which  may  work  some  special  injury  to  a  parti- 
cular individual.    The  first  point  is,  whether  the  act  is  one 
which  the  trustees  had  authority  to  do.    That  will  depend 
upon  the  powers  given  them  by  the  statute  3  Geo  4.  c.  136. 
s.  83.,  by  which  it  is  enacted,  "  That  it  shall  be  lawful  for 
the  trustees,  and  they  are  hereby  fully  authorised  and  em- 
powered, from  time  to  time,  to  make,  direct,  shorten,  vary, 
alter  and  improve  the  course  or  path  of  any  of  the  several 
and  respective  roads  under  their  care  and  management,  or 
any  part  or  parts  thereof/'    Before  this  act  of  parliament  was 
passed,  the  lowering  and  levelling  of  hills  had  become  one 
Of  the  most  common  and  ordinary  modes  of  improving  the 
(a)  3  Wils.  461.    *  Sir  W.  Bl.  924.  S.  C.  (6)  4  T.  R.  T94. 
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course  of  a  public  road.    I  must,  therefore,  understand,  that 
wheu  the  legislature  gave  the  trustees,  in  general  words,  the       Bo^"^ 
power  of  "  improving  the  course  or  path  of  any  of  the  seve-  v. 

nil  roads  under  their  care  and  management,"  they  meant  to 
give  them  the  power  of  doing  so  in  the  usual  and  ordinary 
mode ;  and  in  my  judgment  this  act  of  parliament  has  the 
same  effect  as  if  it  had  enumerated  and  specified  certain 
hills,  describing  them  by  their  names  and  situations,  and  had 
given  authority,  in  terms,  to  the  trustees  of  the  road  to  lower 
them.  I  am,  therefore,  clearly  of  opinion  that  the  act  done, 
which  was  that  of  lowering  a  hill  upon  a  public  road,  was 
an  act 'which  the  trustees  were  authorised  to  do,  under  the 
terms,  "  alter  and  improve  the  course  or  path"  of  this  road. 
The  act  done  being  one  which  they  were  authorised  to  do, 
then,  the  second  question  is,  whether,  by  law,  an  individual, 
who  has  sustained  some  special  injury  from  the  act  so  done, 
can  maintain  an  action  at  common  law  against  them.  That 
it  cannot  has  been  expressly  held  by  Lord  Kenyon,  in  The 
Plate  Glass  Company  v.  Meredith.  The  language  of  that 
learned  Judge*  is  very  strong,  and  is  also  very  general,  not 
being  confined  to  the  special  provisions  of  the  act  of  parlia- 
ment then  under  consideration.  He  says,  "  If  this  action 
could  be  maintained,  every  turnpike  act,  paving  act,  and 
navigation  act,  would  give  rise  to  an  infinity  of  actions.  If 
the  legislature  think  it  necessary,  as  they  do  in  many  cases, 
they  enable  the  commissioners  to  award  satisfaction  to  the 
individuals  who  happen  to  suffer.  But  if  there  be  no  such 
power  the  parties  are  without  remedy,  provided  the  com- 
missioners do  not  exceed  their  jurisdiction.  But  it  does  not 
seem  to  me  that  the  commissioners  acting  under  this  act 
have  been  guilty  of  any  excess  of  jurisdiction .  Some  indi- 
viduals suffer  an  inconvenience  under  all  these  acts  of  par- 
liament, but  the  iuterests  of  individuals  must  give  way  to 
the.  accommodation  of  the  public;"  and  Buller9J.  says, 
"  There  are  many  cases  in  which  individuals  sustain  an  in- 
jury for  which  the  law  gives  no  action ;  for  instance,  pulling 
down  houses  or  raising  bulwarks  for  the  preservation  and 
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defence  of  the  kingdom  against  the  King's  enemies.  The 
civil  law  writers,  indeed,  say,  that  die  individuals  who  suffer 
have  a  right  to  resort  to  the  public  for  a  satisfaction;  but 
Caowther.  no  one  ever  thought  that  the  common  law  gave  an  action 
against  the  individual  who  pulled  down  the  house,  &c.  This 
is  one  of  those  cases  to  which  the  maxim  applies  '  salus 
populi  suprema  est  lex.9  If  the  thing  complained  of  were 
lawful  at  the  time,  no  action  can  be  sustained  against  the 
party  doing  the  act."  That  is  the  opinion  of  these  two 
learned  Judges;  and  it  seems  to  me  that  that  case  is  a  deci- 
sive authority  upon  the  second  point.  Here  the  trustees  have 
done  an  act  which  they  were  authorised  to  do  by  law,  .and  it 
being  found  by  the  jury  that  in  doing  it  they  did  not  con* 
duct  themselves  arbitrarily,  oppressively,  or  carelessly,  I  am 
of  opinion  that  the  law  provides  no  means  of  giving  satisfac- 
tion to  this  plaintiff. 

Bay  ley,  J. — 1  am  of  the  same  opinion;  and  I  think  it 
would  be  most  fitting,  if  any  doubt  should  be  entertained  of 
the  liability  of  persons  in  the  situation  of  this  defendant, 
that  such  doubt  should  be  set  at  rest.  In  addition  to  the 
case  of  The  Plate  Glass  Company  v.  Meredith,  it  is  laid 
down  most  distinctly  by  Gibbs,  C.  J.,  in  Sutton  v.  Clarke, 
that  when  a  person  stands  in  the  situation  in  which  this  de- 
fendant stood,  having  a  public  trust  to  perform,  and  a  pub- 
lic duty  cast  upon  him  by  act  of  parliament,  he  is  not  to  be 
liable  for  any  consequential  injury  which  may  result  from 
his  conduct,  provided  he  acts  not  arbitrarily,  nor  wantonly, 
but  in  the  sound  exercise  of  his  discretion;  and  I  agree  en- 
tirely with  my  Brother  Park,  in  that  part  of  his  direction  in 
which  he  told  the  jury  that  the  trustees  were  bound  by  law 
to  do  what  they  did  in  this  instance.  If,  upon  surveying  a 
road,  the  trustees  find  that  a  material  benefit  will  result  to 
the  public  from  lowering  a  hill  and  filling  up  a  valley,  and 
that  it  cannot  be  done  without  injury  to  private  individuals, 
I  think,  in  the  sound  exercise  of  their  discretion,  it  is  their 
bounden  duty  to  do  what  is  necessary  for  the  public  benefit. 
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From  the  manner  in  which  this  case  was  presented  to  our 
notice,  I  thought  it  was  one  of  the  most  important  ever 
brought  under  the  consideration  of  the  Court,  and  that  the 
plaintiff  had  to  complain  of  a  most  grievous  injury.  It  ap- 
pears, however,  that  the  only  injury  which  the  plaintiff  has 
sustained,  is  that  three  out  of  six  accesses  to  his  house  have 
become  useless.  It  is  conceded  that  the  trustees  had  aright, 
in  the  exercise  of  their  discretion,  to  remove  all  obstructions 
to  the  public  road.  If  so,  and  they  have  not  acted  arbitrarily 
or  wantonly,  then  it  is  perfectly  clear  that  uo  action  is 
maintainable.  The  case  of  Leader  v.  Moxton  seems  to  be 
quite  consistent  with  the  decisions  in  Sutton  v.  Clarke,  and 
The  Plate  Glass  Company  v.  Meredith,  because  in  that 
case,  according  to  the  report  in  Sir  William  Blacfatone,  the 
decision  of  the  Court  proceeded  on  the  ground  that  the 
commissioners  had  grossly  exceeded  their  authority  by  an 
unnecessary  act,  whereby  the  greatest  possible  inconveni- 
ence was  experienced  by  private  individuals.  In  this  in- 
stance it  does  not  appear  to  me  that  these  trustees  have  ex- 
ceeded their  power.  It  was  left  as  a  question  to  the  jury, 
whether  they  had  acted  arbitrarily,  wantonly,  or  improperly. 
The  jury  were  of  opinion  that  they  had  not,  and  that  being 
the  case,  and  considering  that  these  trustees  had  a  public 
duty. to  perform,  I  am  of  opinion  that  they  are  not  liable  to 
an  action. 

Holboyd,  J. — It  is  a  general  rule  of  law,  that  where  a 
public  officer  is  acting  in  the  discharge  of  his  duties,  no 
action  will  lie  against  him  for  the  consequences  of  his  acts, 
unless  he  either  exceeds  or  abuses  bis  authority;  and  that 
is  a  sound  rule,  because  to  punish  a  man  for  a  result  pro- 
duced by  his  performance  of  a  duty  imposed  upon  him  by 
law,. would  be  equally  absurd  and  unjust.  The  defendant 
in  this  case  has  been  guilty  of  no  excess  or  abuse  of  his  au- 
thority, but  has  acted  properly  and  bona  fide  in  the  dis- 
charge of  his  duty,  and  on  that  short  ground  I  am  clearly  of 
opinion  that  this  action  will  not  lie  against  him. 
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Little  dale,  J. — This, action  is  not  maintainable.  I 
agree  in  the  maxim  "  sic  utere  tuo  ut  alieno  non  laedas ;"  but 
it  does  not  apply  to  this  case,  because  the  defendant  merely 
acted  in  discharge  of  .a  duty  imposed  upon  him  by  the  act 
of  parliament.  That  act  was  past  for  the  benefit  of  the  pub- 
lic, not  of  the  trustees,  and  as  it  does  not  provide  for  any 
compensation  to  those  who  may  be  damnified  by  its  opera- 
tion, the  trustees  are  not  liable  to  make  any.  It  does  not 
appear  that  the  defendants  entered  upon  the  plaintiff's  land 
in  the  progress  of  the  work,  though  I  am  of  opinion  that 
they  would  not  have  been  liable  as  trespassers  even  if  they 
had  dome  so.  To  the  cases  already  cited,  and  which  are 
quite  decisive  of  the  present,  Jones  v.  Bird(a)  may  be 
added,  as  supporting  the  same  principle,  because  there  it 
was  held  that  the  plaintiff  might  recover  only  upon  the 
ground  that  the  defendants  had  been  guilty  of  ^negligence. 


(a)  Ante,  vol*  i.  497. 


Rule  refused. 


Saturday, 
May  8. 

Declaration 
for  striking 
plaintiff's  cow 
divers  blows, 
whereof  the 
animal  died. 
Proof,  that  de- 
fendant bad 
beaten  the  cow 
unmercifully, 
and  that  plain- 
tiff, to  shorten 
the  animal's 
miseries,  put  it 
to  death : 
Held,  after 
verdict,  no  va- 
riance. 


Hancock  v.  Southall. 

T HIS  was  an  action  against  the  defendant  for  killing  a  cer- 
tain cow  of  the  plaintiff.  The  declaration  stated  that  the 
defendant  struck  the  plaintiff's  cow  divers  blows,  by  reason 
whereof  she  died.  At  the  last  Hertfordshire  Assizes,  be- 
fore Park,  J.,  it  appeared  that  the  defendant,  having  beaten 
the  plaintiff's  cow  unmercifully,  the  plaintiff,  in  order  to  put 
an  end  to  the  animal's  sufferings,  put  it  to  death.  It  waa  ob- 
jected for  the  defendant  that  this  was  a  variance,  for  aon 
constat  that  the  animal  died  of  the  blows  given  by  the  de- 
fendant. The  objection  was  overruled,  and  the  plaintiff,  had 
a  verdict. 

.  Ttviss  now  moved  to  .enter  a  nonsuit,  and  renewed  the 
objection;  but        .        .  > 
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Pu  Curiam.  This  objection  is  cured  by  the  verdict 
No  doubt  the  jury  thought  that  the  beating  which  the  ani- 
jnal  received,  made  her  death  necessary!  and  that  it  was  an 
act  of  mercy  to  shorten  her  sufferings  by  death. 

Rule  refused. 


Cambridge  p.  Anderton.  Saturday, 

May  8. 
ASSUMPSIT  on  a  policy  of  insurance  for  3000/.  on  the  Where  a  vet- 
ship  Commerce,  at  and  from  Quebec  to  Bristol,  Or  the  ship's  maged  by  a 

port  in  Great  Britain.    Loss  averred  to  be  by  perils  of  the  .8Ca  Pf  ril> that 

w  *sr  in  order  to 

seas.    Plea,  non  assumpsit,  and  isue  thereon.    £t  the  trial  render  beriea- 
before  Abbott,  C.  J.  at  the  London  Adjourned  Sittkiga  after  ^uld7cott  as 
last  term,  it  appeared  in  evidence  that  the  Commerce,  of  the  much  to  re- 
burthen  of  372  tons,  having  taken  in  a  full  cargo  of  timber,  JJJ£  originally 

sailed  from  Quebec  on  the  8th  July.  1823,  in  good  order,  worth,  and  the 

*  .        captain  sold 

and  with  a  sufficient  crew,  and  proceeded  down  the  river  her  to  a  pur- 

5/.  Lawrence,  destined  for  the  port  of  Bristol.    On  the  c^uwh£. 

10th  July  the  pilot  quitted  the  ship  off  the  Isle  of  Bie,  paired  her, 

about  100  miles  below  Quebec,  where  pilots  are  usually  jIm-  upone'voyaae 

charged.    On  the  12th  she  was  off  a  place  called  the  Paps  wnich  sbe  ne~ 

vf  Ma  tan,  which  are  high  hills,  about  twenty  miles  from  the  in  conse- 

shore  on  the  south  side  of  the  mouth  of  the  river  St.  Law-  9u5nc5  of  ber 

infirmity : 
rente,  and  about  two  hundred  miles  from  Quebec,  where  the  Held,  first, 

sea  is  as  boisterous  as  in  the  ocean.    A  thick  fog  came  on,  j^riterT" 

with  the  wind  from  the  eastward,  blowing  a  fresh  gale,  and  were  liable  as 

a  considerable  sea  was  running.    The  ship  took  in  sail,  and  though  the    ' 

continued  tacking  under  easy  sail,  the  wind  being. from  the  ^yiel  remain- 

eo  in  specie 
£.  to  E.  N.  E.  until  the  next  day.    On  the  13th,  about  half-  at  the  time 

past  eight  o'clock  a.m.  she  struck,  about  five  miles  on  the  ^*^^d; 

westward  or  Quebec  side  of  Matan,  not  a  quarter  of  a  wile  that  notice  of 

from  the  shor^,  which  was  invisible  from  the  thickness  of  ^a^unneces- 

the  fog.    The  force  of  the  first  shock  was  so  great,  that  the  »ry  to  enti- 
• ,  i  •         «i,  -  i  , ,  tie  the  owner 

rudder  was  unshipped,  the  lower  part  of  the  rudder  case  torn  to  recover. 
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out,  the  pintles  bent,  and  both  pumps  hove  up,  one  sixteen, 
and  the  other  eighteen  inches,  from  their  proper  places. 
The  vessel  went  on  her  larboard  side,  and  took  the  ground 
Andbrton.  when  the  tide  began  to  ebb.  Every  exertion  was  made  by 
the  crew  to  keep  her  free,  in  the  hope  that  she  might  be  got 
off  when  the  weather  moderated.  At  low  water,  the  gale 
increasing,  the  sea  beat  over  her  and  made  her  rock  like  a 
cradle.  She  began  to  fill  with  water,  and  die  crew  were 
obliged  to  take  to  their  boats  for  the  preservation  of  their 
lives.  The  captain  went  in  his  boat  in  search  of  assistance, 
but,  from  the  desolate  situation  of  the  place,  was  unable  to 
procure  any.  On  the  morning  of  the  15th,  die  weather  be- 
ing moderate,  the  captain  went  on  board,  and  found  that  the 
keel  had  gone  fore  and  aft,  and  pieces  of  it  were  washed  on 
shore,  th«  stem  and  gripe  were  gone,  and  the  ship  was 
bilged,  hogged,  and  twisted  in  such  a  manner,  that  he  con- 
sidered it  impossible  to  make  her  seaworthy.  After  order- 
ing the  mate  to  unbend  all  the  light  sails,  he  went  to  Matan, 
a  village  of  about  six  houses,  occupied  by  some  pilots  and 
fishermen,  to  try  if  he  could  procure  assistance ;  but  all  the 
help  he  could  obtain  was  a  schooner  of  about  fifteen  tons 
burthen,  with  a  crew  of  three  or  four  hands;  but  judging  it 
imprudent  to  haul  the  ship  off  the  rocks,  if  it  were  practica- 
ble, with  such  means,  and  apprehending  that  if  it  came  on 
to  blow  hard,  the  ship  would,  in  the  position  she  lay,  be 
beaten  to  pieces,  he  determined,  after  having  removed  the 
spare  sails  and  stores  into  the  schooner,  to  return  himself  to 
Quebec,  and  advise  with  the  merchants  to  whom  he  was  ad- 
dressed what  was  best  to  be  done  under  all  the  circum- 
stances. On  the  24th  he  arrived  with  great  difficulty  in  an 
open  boat  at  Quebec,  and  after  a  consultation  with  the  mer- 
chants to  whom  he  was  addressed,  and  the  resident  agent  of 
Lloyd's,  it  was  deemed  expedient  to  call  a  survey,  and  sell 
the  vessel  to  the  best  advantage.  Three  experienced  per- 
sons were  then  appointed  to  make  a  survey,  and  accordingly 
they  went  down  to  the  vessel,  and  after  a  careful  examina- 
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tion  they  gave  it  as  their  opinion,  that  the  expense  of  get- 
ting her  off  the  place  where  she  then'  was,  if  it  could  be 
accomplished,  and  repairing,  her,  would  far  exceed  her 
value  when  repaired;  and  taking  all  the  circumstances  into  Andbrton 
consideration,  and  from  every  appearance  of  the  vessel, 
&ey  judged  that  for  the  benefit  of  all  parties  concerned, 
she  should  be  publicly  advertised  for  sale  at  Quebec,  and 
sold  at  die  place  where  she  then  lay.  Accordingly  she  was 
advertised  and  sold  by  public  auction  on  the  4th  August  to 
a  ship  builder  at  Quebec,  who  purchased  the  hull,  tackle, 
stores,  &c.  at  the  price  of  about  1000/.  including  the  ship's 
register.  The  purchaser  got  her  off  the  rocks,  and  she  was 
towed  in  about  seven  weeks  to  Quebec  by  a  schooner  part 
of  the  way,  and  the  remainder  by  a  steam  vessel.  He  then 
pat  her  into  a  state  of  repair,  the  expense  of  which  amount- 
ed to  about  1,000/.  Thirty  men  were  employed  night 
and  day  upon  her  for  about  three  weeks,  at  the  end  of 
which  time  she  was  got  off  the  stocks,  and  took  in  a  cargo 
of  timber  for  Great  Britain.  In  November  she  put  to  sea, 
but  when  she  got  into  the  Gulph  of  St.  Lawrence  she  be- 
came leaky,  and  drove  on  shore  on  Prince  Edward's  Island, 
where  she  was  totally  lost,  and  several  of  her  crew  were 
drowned.  It  appeared  .that  seyeral  of  the  crew  who  had 
been  hired  by  the  purchaser  refused  to  sail  in  her,  and  those 
who  went,  had  been  hired  at  extraordinary  high  wages.  The 
captain  and  the  mate  both  deposed  that  when  the  vessel 
was  repaired  as  above-mentioned,  they  would  not  have 
trusted  their  lives  in  her.  One  of  the  seamen  hired  upon 
the  voyage,  said  he  was  obliged  to  leave  her  after  she  had 
put  to  sea  in  consequence  of  her  leaky  state.  At  the  time 
be  left  her,  she  was  full  of  water.  It  was  proved  that  it 
would  have  cost  3,000/.  to  render  the  vessel  seaworthy,  ex-' 
elusive  of  the  expense  of  getting  her  off  the  rocks,  &c. 
The  present  action  was  brought  for  a  total  loss,  giving  the 
underwriters  credit  for  the  amount  at  which  the  vessel  was 
sold.  The  plaintiff  had  neglected  to  abandon  to  the  under- 
writers. It  was  contended  on  the  part  of  the  defendant,  first, 
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that  this  was  not  a  total,  but  an  average  loss,  with  benefit  of 
salvage,  because  the  ship  remained  in  specie  and  could  not 
therefore  be  said  to  be  totally  lost;  and  second,  that  at  all 
Aiidsrtoh.  eveDt8  a  notice  of  abandonment  was  necessary  in  order  to 
support  an  action  for  a  total  loss.  The  Lord  Chief  Justice 
told,  die  jury,  that  if  they  thought  the  vessel  could  not  be 
repaired  without  an  expense  fully  equal  to  her  value  when 
repaired,  he  was  of  opinion,  in  point  of  law,  that  it  was  a 
total  and  not  an  average  loss,  and  that  notice  of  abandon- 
ment wa*  not  tiecessary  to  enable  the  plaintiff  to  recover. 
The  jury  found  for  the  plaintiff  for  the  full  amount  claimed. 

Copley,  A.G;  now  moved  for  a  new  trial  on  the  ground 
of  misdirection  in  point  of  law.  It  is  impossible  to  say  that 
a  ship,  which  remains  in  specie  after  the  accident  which  she 
meets  with,  is  totally  lost.  The  ground  on  which  this  was 
held  to  be  a  total  loss  was,  that  it  was  proved  that  it  would 
have  cost  more  to  repair  the  ship  than  she  was  previously 
worth;  but  that  is  not  the  proper  criterion  for  distinguish- 
ing: between  a  total  and  an  average  loss :  the  only  true  cri- 
terion is,  whether  the  ship  does  or  does  not  remain  a  ship, 
in  specie  as  auch,  after'  the  accident,  which  it  is  clear  this 
vessel  did,  because  she  was  sold  with  her  register,  repaired 
for  1,000/.  and  sent  to  sea..  Besides,  there  was  no  aban- 
donment of  the  ship  to  the  underwriters,  which  is  an  indis- 
pensable preliminary  to  an  action  for  a  total  loss.  This  has 
been  so  held  hi  several  cases;  In  Sefoynh  N.  P.  it  is 
said  (a),  "  If  the  assured  does  not  in  fact  abandon,  or  if  he 
omits  to  give  the  underwriter  notice  of  his  having  abandoned, 
he  will  not  be  entitled  to  claim  as  for  a  total  loss."  In 
Hodgson  v.  Blakuton  (6),  it  was  held,  that  notice  of  aban- 
donment is  necessary,  although  the  ship  and  cargo  have  been 
sold  and  converted  into  money,  when  die  notice  of  the  loss 
was  received.  In  Martin  v.  Crockatt  (c),  it  was  held)  that 
where  the  ship  was  damaged,  if  the  owner  do  not  abandon, 

(a)  Sel.  N.  P.  866.  3d  ed.  (c)  14  East,  465. 

<&)  Marsh. Ins. 611.  lasted. 
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bat  merely  applies  to  the  underwriters  for  directions  how  to        1824. 

proceed  upon  an  estimate  of  the  expenses  of  repair,  who 

dediae  interfering,  he  cannot  afterwards  convert  it  into  a    ~     V. 

total  low,  on  account  of  the  expenses  of  the  salvage  being    A*MBf0*- 

found  in  the  result  to  have  exceeded  the  value  of  the  ship, 

which  was  ultimately  sold.    In  Bell  v.  Nixon  (a),  where  a 

vessel  was  driven  into  a  port  in  which  there  was  no  dock  to 

receive  her,  and  it  appeared  that  she  had  suffered  so  much 

by  perils  of  the  sea,  that,  upon  examination  and  survey,  it 

was  judged  expedient  to  break  her  up  and  sell  her  for  oW    , 

timber,  it  was  held,  that  the  assured  was  bound  to  abandon* 

before  he  could  call  upon  the  underwriters  for  a  total  loss; 

the  ship  not  being  a  wreck,  but,  however  damaged,  existing 

m  specie  as  a  ship.     [Bay ley,  J. — The  Common  Fleas  have 

decided  in  Read  v.  Bonham(b),  that  where  the  damage  done 

to  a  vessel  is  so  considerable,  that  the  expense  of  repairing 

her  would  far  exceed  her  original  value,  and  the  captain 

having  sold  her  bon&  fide  for  the  benefit  of  all  concerned,  a 

new  trial  was  refused,  which  had  been  moved  on  die  ground 

that  die  ship  ought  not  to  have  been  sold,  and  that  notice 

of  abandonment  had  not  been  given  in  due  time.]    Id  that 

case,  Richardson f  J.  differed  from  die  other  judges,  and  the 

propriety  of  that  decision  has  since  been  very  generally 

doubted:  besides,  in  a  subsequent  case,  upon  the  same 

point,  that  Court    came  to    an  opposite   determination. 

Meaburn  v.  Leckie(c).     [Bayley,  J. — My  brother  Rich- 

/•)  Holt's  N.  P.  C.  493. 

\b)  6  J.  B.  Moore,  807. 
•  (c)  The  case  of  Meaburn  v.  Lcckie,  was  tried  before  Dallas,  C.  J.  and 
a  special  jury,  at  Guildhall,  on  the  5th  March,  1889,  and- was  to  the 
following  effect  s-*It  was  an  action  on  a  Policy  of  Insurance  on  the  ship 
Loay  Banks,  from  London  to  the  East  Indies-,  and  back  again  to  a  port 
in  the  United  Kingdom.  She  sailed  from  London  and  arrived  at  Calcutta 
in  August,  1820,  where  she  took  in  a  cargo  and  sailed  for  Madras  Roads. 
After  discharging  part  of  her  cargo  in  Madras  Roads,  she  sailed  from 
thence  on  the  19th  January,  1821,  and  fonnd  it  necessary  to  put  into 
Ceylon,  where  she  was  repaired.  She  sailed  from  Ceylon  on  the  7th 
March,  'and  having  encountered  very  bad  weather,  sprang  a  leak,  and 
after  being  with  great  difficulty  kept  afloat,  was  run  on  a  mud  bank  at 
Pert  Louts,  in.  the  Isle  of  France.-  The  captain  applied  to  Messrs.  Homes 
and  Watson,  of  Port  Louis,  and  they  recommended  him  to  petition  the 
Vice  Admiralty  Court  to  have  her  surveyed.    A  survey  was  held,  by 
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ard$on  did  not  differ  upon,  the  legal  principle  on  which  the 
case  was  decided.  Robertson  v.  Clarke  (a)  is  an  authority 
to  the  same  effect.  But  is  not  Idle  v.  The  Royal  Exchange 
Andkbton.  Assurance  Company  (b)  decisive,  to  shew  that  an  abandon- 
ment was  not  necessary  in  this  case.  The  legal  principle 
decided  by  these  cases  is,  that  if.  a  vessel  is  so  damaged  by 
the  perils  of  the  seas  as  to  render  her  sale  necessary,  it  is  to 
be  considered  a, total  loss.]  The  questions  now  before  the 
Court,  both  as  to  what  constitutes  a  total  loss,  and  as  to 
the  necessity  of  abandonment,  are  generally  important,  and 
deserve  farther  consideration  and  a  more  solemn  decision 
than  they  have  ever  yet  received.    The  reason  of  the  thing 

which  the  repairs  were  estimated  at  between  25,000  and  30,000  dollars, 
which  was  more  than  the  vessel  was  worth.  But  the  surveyors,  after 
stating  the  particulars  of  the  repairs  required,  added,  "  If  these  repairs 
are  done  to  .the  Lady  Banks,  we  are  of  opinion  that  she  will  be  a  sound 
good  ship,  wholly  efficient  and  perfectly  sea  worthy."  The  captain  aban- 
doned, her,  and  she  was  sold  by  order  of  the  Vice  Admiralty  Court,  to 
Messrs.  Saunders  and  Wiecke,  ship  builders,  at  3,200  paper  dollars. 
When  the  captain  left  the  Isle  of  France,  she  was  under  repair  in  the 
purchaser's  dock.  The  captain  had  no  means  of  raising  money,  and  he, 
said  that  if  he  had  had  money  he  would  not  have  repaired,  but  sold  her. 
The  Lord  Chief  Justice  in  bis  charge  to  the  jury,  mentioued  and  com- 
mented on  the  cases  of  Idle  v.  The  Royal  Exchange,  and  Read  v.  Bon- 
ham,  and  after  stating  the  facts,  said,  "  I  shall,  therefore,  leave  it  to  the' 
jury  to  say,  whether  there  existed  such  a  necessity  as  called  upon  the 
captain  to  sell  the  ship,  and  if  there  did,  whether  there  was  a  fair  sale 
unmixed  with. fraud.  Tell  me,  first,  if  you  think  the  captain  meant  to 
act  with  good  faith,  and  for  the  benefit  of  all  parties  concerned,  and 
with  the  best  intentions.  I  request  the  favor  of  yqur  opinion  upon  this 
point.  You  will  consider  the  state  of  the  ship,  the  estimate  of  the  re- 
pairs, the  cargo  she  had  on  board,  and  the  means  which  the  captain  had 
of  raising  money  to  make  the  repairs  required.  You  will  consider  the 
necessity  of  selling;  whether  it  was  necessary  that  the  captain  should 
sell  the  ship."  The  Jury  having  retired,  and  returned,  and  being  asked 
if  they  agreed  on  their  verdict. 

The  Foreman  said,  We  proceed  to  give  three  answers  to  the  questions 
propounded.  First,  we  find  that  the  captain  appears  to  have  acted  ac- 
cording to  the  best  of  his  judgment.  Secondly,  that  the  sale  was  con* 
ducted  fairly  and  honestly.  And,  Thirdly,  that  there  was  no  necessity 
for  the  sale  of  the  ship. 

Dallas,  C.  J.— Then  your  verdict  will  be  for  the  defendant.  You 
are  quite  right. 

£ejw,Serj.«— The  verdict  will  be  for  the  plaintiff,  on  the  ground  of  an 
average  loss.    The  amount  will  be  settled  out  of  Court. 

Vaughan,  Serj^— The  finding  of  the  Jurv  is  for  an  average  loss. 

A  verdict  was  entered  for  the  plaintiff  for  an  average  loss. 

(a)  1  Bing  445.  S.  C.  7  J.  B.  Moore. 

(*)  3  J.  B.Moore,  115. 
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proves  that' an  .abandonment  is  requisite,  because  as  the 
owner  has  his  election  how  he  will  proceed,  whether  for  a 
total  or  an  average  loss,  the  underwriter  cannot  know  what  v 

Jus  situation  is,  until  that  election  is  made  and  a  notice  of  Asdertow. 
abandonment  given.  [Bayley,  J. — The  Court  of  Common 
Pleas  in  Read  v.  Bon  ham  solemnly  decided  that  an  aban- 
donment was  not  necessary.]  The  decision  there  can  scarcely 
be  considered  as  going  that  length ;  the  question  of  abandon- 
ment was  not  the  main  point  in  the  case ;  and  there  were 
besides  other  acts  done  by  the  owner  equivalent  to  an  aban- 
donment. [Abbott  f  C.J. —Certainly,  if  the  ship  remains  in 
specie,  as  a  ship,  and  available  for  the  purposes  of  a  ship, 
she  cannot  be  said  to  be  totally  lost ;  but  if  she  is  a  mere 
congeries  of  planks,  utterly  useless  without  a  repair  which 
would  cost  more  than  her  value,  which  was  the  case  here, 
then  she  is  totally  lost,  in  every  fair  sense  of  the  words.] 
She  is  sold  as  a  ship  with  her  register.  [Abbott,  C.  J. — 
The  name  you  give  a  thing  will  not  alter  the  nature  of  it.] 

Bayley,  J. — It  seems  to  me,  that  if  the  questions  now 
propounded,  are  ever  to  be  raised  by  a  bill  of  exceptions, 
or  other  more  solemn  mode  .of  proceeding,  this  is  the  most 
unfavourable  case  on  the  part  of  a  defendant  in  which  such 
questions  could  be  raised ;  for  upon  the  facts  proved  in  evi- 
dence, the  case  admits  fairly  of  no  doubt  whatever,  if  we 
are  right  as  to  the  legal  principle  upon  which  it  is  to  be 
decided.  What  is  the  case  upon  the  evidence  ?  By  means 
of  one  of  the  perils  against  which  the  policy  insures,  the 
ship,  which  is  the  subject  of  insurance,  ceases  to  retain  the 
character  of  a  ship,  and  is,  properly  speaking,  a  wreck,  and 
consequently  entitles  the  assured  to  recover  as  for  a  total 
loss.  It  is  perfectly  clear  that  the  assured  was  at  liberty  to 
sell  the  ship  in  the  state  in  which  she  was,  and  if  he  made  a 
sale,  he  is  entitled  to  recover  from  the  insurers  as  for  a  total 
loss,  without  making  any  abandonment  whatever.  That 
was  solemnly  decided  in  the  Court  of  Common  Pleas,  in 

VOL.  IV.  p 
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Idle  v.  The  Royal  Exchange  Assurance  (a).    But  I  do  not 
rely  upon  that  case  so  much,  because  there  was  afterwards 
Cambridge    a  wrjt  Qf  error  brought  Up011  the  judgment  of  the  Common 

An  de rton.  Pleas,  which  shews  that  some  of  the  parties  interested,  were 
not  satisfied  with  the  decision.  What  ultimately  became 
of  that  case,  £  have  not  the  means  of  knowing  (A),  but  I  rely 
more  upon  the  case  of  Read  v.  Bonham  (c).  Although  my 
brother  Richardson  differed  in  opinion  from  the  other 
Judges  in  the  decision  of  that  case,  yet  he  did  not  differ 
from  the  general  legal  principle  on  which  it  was  founded.  He 
thought,  indeed,  that  it  was  very  questionable  whether  the 
facts  were  such  as  to  justify  the  sale,  and  he  was  of  opinion 
.that  the  case  ought  to  go  to  the  consideration  of  another 
jury,  as  to  whether  the  facts  did  justify  a  sale  or  not*  But 
it  does  not  appear  that  there  was  any  doubt  in  his  mind,  if 
the  sale  was  necessary,  that  the  assured  would  have  been 
entitled  to  recover  as  for  a  total  loss.  Now,  in  this  case, 
was  the  sale  justiciable  or  not  ?  Upon  the  evidence  of  the 
captain,  (whose  testimony  is  not  contradicted,)  he  considered 
her  a  wreck.  The  purchaser  of  the  vessel  was  about  seven 
weeks  removing  her  to  Quebec,  a  distance  of  only  220  miles. 
An  expense  of  about  1,000/.  is  incurred  in  repairing  her; 
but  after  she  is  repaired  and  after  the  expense  was  so  in- 
curred, was  she  properly  entitled  to  the  character  of  a  ship  ? 
The  captain  said  he  would  not  trust  his  life  in  her;  the 
mate  gave  testimony  to  the  same  effect ;  and  a  third  man, 
who  was  hired  to  go  on  board  her,  as  a  mariner,  at  a  higher 
rate  of  wages  than  ordinary,  said,  that  without  any  extraor- 

(a)  3  J.B.Moore,  115. 

(6)  6  J.  B.  Moore,  S97. 

(c)  Mr.  Moore,  in  a  note  to  his  report  of  Read  v.  Bonham,  states  that 
.  Botamquet,  Serjeant,  amicus  curiae,  on  the  argument  in  that  case,  ob- 
served, that  when  Idle  v.  The  Royal  Exchange  came  on  in  the  King's 
Bench,  and  he  was  about  to  argue  for  the  plaintiffs  in  error,  the  Court 
called  on  the  counsel  for  the  defendant  in  error,  to  point  out  from  the 
'  facts  as  found  by  the  special  verdict,  that  the  sale  was  absolutely  ne- 
cessary ;  and  on  his  stating  that  it  must  be  inferred  to  be  so  from  the 
finding  of  the  Jury,  a  venire  de  novo  was  awarded  for  the  purpose  of 
ascertaining  whether  such  necessity  existed  or  not ;  and  that  the  case 
had  been  since  settled,  without  going  to  trial  on  the  venire  de  novo. 
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(Unary  bad  weather,  she  became  unfit  for  the  voyage  before 
she  left  the  gulph  of  St.  Lawrence,  and  was  so  full  of  water, 
that  be  left  her  to  avoid  the  imminent  peril  of  his  life. 
What  does  this  evidence  imply  ?  why,  that  after  an  expense  Avdkrtos. 
q/  1,000/.  incurred  in  repairing  the  ship,  (she  being  valued 
at  3,000/.)  she  could  not  be  made  sea-worthy.  Under  these 
circumstances,  I  am  of  opinion  that  this  was  a  case  in  which 
fhe  sale  of  the  ship  was  justifiable.  All  the  witnesses 
agreed  in  this  proposition,  that  a  new  ship  might  have  been 
built  at  the  expense  which  was  necessary  to  make  the  ves- 
sel properly  sea-worthy.  Then  this  was  clearly  a  total  loss, 
because  the  vessel  was  originally  insured  as  a  ship,  and  at 
the  time  she  was  sold  she  ceased  to  have  that  character. 


Holroyd,  J. — For  the  reasons  so  fully  detailed  by  my 
brother  Bayley,  I  am  of  opinion  that  the  direction  of  my 
Lord  Chief  Justice  was  perfectly  correct;  that  this  was  a 
total  loss;  that  the  sale  was  justifiable;  and  that  no  abandon- 
ment was  necessary. 


Abbott,  C.  J.  concurred  (a). 


Rule  refused  (b). 


(a)  LitlledaU,  J.  was  in  the  Bail  Court. 

lb)  Vide  Green  ▼.  The  Royal  Exchange,  6  Taunt.  68. 


Coombs  and  Another,  Executors  of  M.  Baker,  v. 

INGRAM.  Saturday, 

May  8. 

ASSUMPSIT  on  a  promissory  note.     The  declaration  Declaration 

stated,  that  the  defendant,  on  the  34th  July,  1823,  at  Dor-  ^£J£ 

ckctier,  made  her  certain  promissory  note  in  writing,  and  general  terms 

thereby,  on  demand,  promised  to  pay  the  plaintiffs  the  sum  promise  by  the 

of  400/.  with  lawful  interest,  and  delivered  the  said  note  to  defendant  to 

pay  the  money 
looght  to  be  recovered,  is  sufficient  to  sustain  the  action,  though  the  note  when  pro- 
duced shews  it  was  given  to  pay  the  debt  and  costs  of  an  action  against  a  third  person. 

PC 
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plaintiffs,  by  means  whereof,  &c.  she  became  liable  to  pay 
plaintiffs  the  said  sum,&c.  Money  counts.  Plea,  Non  as- 
sumpsit; and  issue  thereon.  At  the  trial  before  Burrough, 
J:  at  the  last  assizes  for  Dorchester,  the  note,  given  in  evi- 
dence-in support  of  the  declaration,  was  in  the  following 
terms : 

Charmimter,  24th  July,  1823. 

Coombs  and  Bascomb,  Executors,  Sec.  v.  Oakley,  Clerk. 

I  promise  to  pay  to  Messrs.  Coombs  and  Bascombe,  exe- 
cutors, &c.  on  demand,  400/.  together  with  lawful  interest 
for  the  same,  being  the  amount  of  the  debt  and  costs  in  this 
action. 

Ann  Ingram. 

• 

It  appeared,  that  the  note  was  given  by  the  defendant  to  sa- 
tisfy an  execution,  taken  out  by  the  plaintiffs  in  an  action 
against  Mr.  Oakley.  On  the  part  of  the  defendant  it  was 
objected,  that  there  was  a  variance  between  the  note  proved 
and  that  declared  upon,  or  at  least  that  the  note  had  not 
been  sufficiently  set  out  in  the  declaration.  The  learned 
Judge  refused  to  nonsuit,  but  saved  the  point,  with  liberty 
to  the  defendant  to  move  the  Court.  The  plaintiffs  had  a 
verdict ;  and  now 


Coleridge  moved  fof  a  rule  nisi  to  enter  a  nonsuit.  The 
question  is,  whether  the  note,  which  is  the  subject  of  the 
action,  was  sufficiently  set  out  in  the  declaration,  so  as  to 
enable  the  defendant  to  come  sufficiently  prepared  for  her 
defence.  Strictly  speaking,  it  cannot  be  contended  that 
there  was  a  variance,  because  the  plaintiffs  proved  the  whole 
of  the  allegation  in  the  declaration,  but  they  proved  some- 
thing more,  namely,  that  which  was  calculated  to  mislead 
the  defendant,  and  which,  if  it  had  been  stated  x>n  the  re- 
cord, would  have  enabled  her  to  come  prepared  with  an 
adequate  defence.  The  objection,  therefore,  is,  that  the 
plaintiffs  have  misdescribed  the  instrument  upon  which  the 
action  is  brought.    The  declaration  merely  states,  that  the 
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defendant  on  such  a  day,  at  Dorchester,  made  her  promis- 
sory note,  without  stating  any  date,  and  thereby  promised  to 
pay  plaintiffs  generally,  400/.  on  demand ;  but  whan  tjhe 
note  is  produced,  it  proves  to  be  a  very  different  instrument 
from  that  declared  upon.  Of  the  materiality  of  the  misde- 
scription there  can  be  no  doubt.  By  the  note,  the  defend- 
ant in  fact  promises  to  pay  the  debt  and  costs  in  an  action 
in  which  the  plaintiffs,  as  executors,  had  sued  and  recovered 
judgment  against  a  third  person.  Now,  if  the  debt  and 
costs  had  been  paid  by  that  person  before  action  brought 
on  the  note,  or  if  the  judgment  had  been  reversed,  the  action 
must  have  failed,  and  there  would  have  been  a  good  de- 
fence. But  to  the  note  as  set  out  in  the  declaration,  these 
facts  form  no  defence,  and  therefore  the  defendant  not  only 
does  not  come  prepared  to  prove  them,  but  knowing  that 
she  has  given  no  other  note,  pleads  non  assumpsit  to  the 
note  set  out  in  the  declaration,  and  relies  on  the  impossibi- 
lity of  plaintiffs  proving  such  note.  Again,  the  manner  in 
which  this  note  is  declared  on,  in  other  respects,  makes  the 
misdescription  more  important.  Neither  the  place  of 
making,  nor  the  time  of  making  it,  is  set  out;  and  accord- 
ing to  the  case  of  Coxon  v.  Lyon  (a),  the  plaintiffs  might 
have  proved  a  note  made  at  any  time.  That  being  so,  if 
defendant  has  in  fact  given  two  notes,  one  to  plaintiffs  ge- 
nerally for  their  own  demand,  and  one  to  them  as  execu- 
tors, to  discharge  a  specific  claim,  she  would  naturally  come 
prepared  to  resist  the  one  which  is  apparently  the  subject  of 
action,  because  apparently  set  out  in  the  declaration.  Sup- 
pose that  to  the  one  she  has  the  defence  of  the  statute  of  limi- 
tations, but  not  to  the  other,  she  does  not  plead  it ;  suppose 
the  original  defendant  Oaklet/  has  in  part  satisfied  the  consi- 
deration of  the  one,  and  defendant  has  tendered  the  residue, 
she  does  not  plead  it.  A  number  of  such  supposable  cases 
might  be  put.  But  the  misdescription  is  material  in  ano- 
ther respect,  as  abridging  the  defendant's  modes  of  defence. 
As  it  is  set  out,  the  note  is  unquestionably  within  the  au- 
(a)  2  Campb.  307. 
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thority  of  Smith  v.  Kendal(a),  and  many  other  cases,  a  good 
promissory  note  within  the  statute  of  Anne.  But  the  note, 
as  proved,  is  not  so  clearly  within  that  statute,  and  the  de- 
fendant might,  if  it  had  been  truly  set  out,  have  been  ad* 
vised  to  demur  to  a  count  calling  it  a  promissory  note. 
Here  is  an  instrument,  not  negotiable  upon  the  face  of  it, 
promising  to  pay  the  debt  of  another,  and  expressing  no 
consideration  (6).  The  case  of  Paplewell  v.  Wihon  (c)  can 
hardly  be  considered  as  an  authority ;  the  point  now  ob- 
jected did  not  come  in  question ;  and  from  reading  the  re- 
port, which  is  very  short,  it  is*  probable  that  the  words  "  or 
order/'  were  in  the  ndte,  because  it  is  called  a  negotiable 
note.  But  if  this  note  be  a  good  one,  it  will  be  very  easy 
to  evade  the  decisions  on  the  statute  of  frauds  and  the  stamp 
acts,  by  drawing  up  every  promise  to  pay  the  debt  of  ano- 
ther in  the  shape  of  a  note  which  is  not  negotiable. 

A3BOTT,  C.  J. — I  think  there  is  nothing  in  the  objec- 
tion. The  general  rule  is,  that  the  pleader  must  set  out  so 
much  of  the  substance  of  the  note  as  is  necessary  to  pre- 
sume a  promise  to  pay.  The  whole  note  need  not  be  set 
out. 

Bayley,  J.— The  defendant  would  have  been  at  liberty 
to  impeach  the  note  if  it  was  given  without  consideration  ; 
but  if  it  imports  that  it  was  given  for  consideration,  the 
plaintiff  is  under  no  obligation  to  set  out  the  consideration 
in  the  declaration.  A  promise  to  pay  another  such  a  sum 
of  money  is  within  the  statute.  Suppose  a  note  is  given  for 
value  received  "  in  cochineal,"  is  it  necessary  to  state  in  die 
declaration  that  it  is  for  value  received  "  in  cochineal  ?" — 
clearly  not  If  this  was  not  the  note  which  the  defendant 
had  given  to  the  plaintiffs,  she  might  easily  have  proved  the 
fact  at  the  trial ;  and  that  would  have  been  a  good  defencfe. 

1 

Holroyd,  J.  concurred. 

Rule  refused  (d). 

(a)  6  T.  R.  123.     ;  (c)  1  Stra.  263. 

(b)  Waine  v.  Wartters,  5  East,  10.     (<*)  Ldttlcdale,  J.  was  absent. 
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Parker  v.  Bailey.  Saturday, 

May  8. 
THIS  was  an  action  against  the  defendant  for  seducing  the  Where  a  de- 
plaintiff'*  daughter,  per  quod,  &c.    At  the  trial  before  IIul-  c^*™  fQr 
lock,  B.  at  the  last  assizes  for  Lincolnshire,  the  plaintiff  bad  pontiff's 

a  verdict,  and  300/.  damages.  framSdTnTre's- 

pass,  but 
-n      i  *  i-i  i  i  omitted  the 

Header  now  moved  to  arrest  the  judgment,  on  the  ground,  words "  with 

that  the  declaration  appeared  to  be  framed  in  case.. instead  *°rce  *nd 

.  .       arms:  — 

of  trespass  (a),  inasmuch  as  it  omitted  the  words  "  with  Held,  that  the 
r^-.^  «« A  «««o  »  verdict  cured 

force  and  arms.  the  objection. 

Abbott,  C.  J. — We  are  not  called  upon  to  decide  whe- 
ther trespass  or  case  is  the  proper  form  of  auction  for  an  in- 
jury of  this  description ;  it  is  sufficient  for  us  to  say,  that 
this  objection  is  cured  by  the  verdict.  Indeed,  the  words 
of  the  declaration,  "  debauched  and  carnally  knew,"  import 
an  assault.  The  whole  language  of  the  declaration  is  ap- 
plicable to  an  action  in  trespass,  though  the  words  "  with 
force  and  arms,"  are  omitted.  It  is  enough  for  the  present 
to  say,  that  the  objection  is  cured  by  the  verdict. 

Bay  ley,  J. — I  am  of  the  same  opinion.  It  would  be 
very  singular  if  we  were  to  arrest  the  judgment  on  the 
ground  that  the  declaration  is  framed  in  case,  and  not  in  • 
trespass,  when  all  the  circumstances  stated  in  the  declara- 
tion shew,  that  the  action  is  in  substance  trespass,  and  not 
case. 

Holroyd,  J, — There  is  a  case  in  Salkeld(b)  where  the 
Blaster  of  a  ship  brought  case  for  seizing  and  detaining  his 
vessel,  whereby  his  voyage  was  obstructed,  and  it  was  ob- 
jected that  trespass  was  the  proper  form  of  action ;  but  the 

(a)  Woodward  v.  Walton,  2  New  Rep.  476. 
(()  Pitts  v.  Qaince,  Salk.  10. 
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court  held,  that  although  trespass  might  have  lain,  yet 
that  the  plaintiff  might  waive  the  trespass  and  bring  case 
for  the  special  damage.  It  may  be  a  question,  whether 
case  would  not  equally  lie  here,  the  special  damage  being 
the  gist  of  the  action.  In  the  Register,  and  in  TowmhetuTs 
and  CornwalFs  Tables,  this  species  of  injury  has  always 
been  treated  as  a  trespass ;  but  undoubtedly  the  action  is 
founded  upon  the  special  interest  which  the  father  is  sup- 
posed to  have  in  his  daughter  as  a  servant.  This  was  the 
principle  upon  which  the  case  of  Bennett  v.  Allcott  (a)  was 
decided.  However,  there  is  nothing  stated  in  this  declara- 
tion but  what  is  properly  applicable  to  an  action  of  trespass. 
Treating  it,  however,  as  an  action  on  the  case,  it  might  pos- 
sibly t>e  considered  as  coming  within  the  principle  of  the 
case  in  Salkeld.  Where  goods  are  wrongfully  seized,  you 
may  waive  trespass  and  bring  trover;  either  action  will  lie. 


Littledale,  J .  was  gone  to  chambers. 


Rule  refused.  (6) 


(a)  2  T.  It.  167.    (b)  Vide  2  M.  &  S.  436.    6  East,  337,  388.  391. 
Wills.  332.     2  New  Rep.  476. 


Saturday,  EDWABDS  V.  TUCKER. 
May  8.  .^ 
Where  a  de-  \JSBORNE  moved  for  a  rule  to  shew  cause  why  the  bail- 
his  pe^hioS011  bond  8iven  bJ  the  defendant,  in  this  case,  should  not  be  de- 
for  relief  un-  livered  up  to  be  cancelled,  under  the  following  circum- 
vent act,  had  stances: — The  defendant  having  petitioned  the  Insolvent 

been  adjudged  Debtor's  Court  for  relief  under  the  Insolvent  Act,  the  plain- 
to  remain  m  .  .  r   . 
custody  for       tiff  attended  on  the  hearing  of  his  petition,  as  an  opposing 

creditor,  for  the  debt  in  question.     On  that  occasion  the 

commissioners,  after  hearing  the  merits  of  the  opposition, 

adjudged  that  the  defendant  should  remain  in  custody  for 

an  arresting  or  nine  months,  at  the  suit  of  the  plaintiff;  but  the  plaintiff 

detaining  ere- 

ditor,  and  the  Marshal  discharged  the  defendant  before  the  nine  months  were  out : — 

Held,  that  he  was  liable  to  be  arrested  and  held  to'  bail  at  the  suit  of  A,  for  the  same 

debt. 


nine  months, 
.at  the  suit  of 
his  opposiog 
creditor  A. 
who  was  not 
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being  neither  an  arresting  nor  detainiug  creditor,  the  Marsha] 
discharged  the  defendant;  whereupon  the  plaintiff,  finding 
the  defendant  at  large,  arrested  him,  and  he  gave  a  bail* 
bond.  The  question  was,  whether,  uuder  these  circum- 
stances, the  bail-bond  ought  to  be  delivered  up  to  be  can- 
celled, and 


The  Court  said  that  it  ought  not.  The  defendant  was 
ordered  to  be  detained,  at  the  suit  of  the  plaintiff,  for  nine 
months,  and  therefore  he  was  bound  to  remain  in  custody 
until  that  period  had  expired.  Being  at  large  before  the 
nine  months  were  out,  he  was  liable  to  be  arrested  again. 

Rule  refused. 


H.  Williams,  Gent,  one,  &c.  v.  J.  R.  Glenister. 


Saturday, 
May  8. 


THIS  was  an  action  of  assault  and  false  imprisonment.  To  ^n  action 

The  declaration  alleged  that  on,  &c.  at  Tring,  in  the  county  of  assault  and 

of  Hertford,  defendant  assaulted  plaintiff,  and  forced  him  me^,  a  p"ea  "" 

out  of  a  certain  church  into  a  certain  highway,  and  compelled  by  a  constable, 

....  . ,  .  .  ,      that  the  plaio- 

him  to  go  into  a  certain  inn,  and  there  imprisoned  him,  with-  tiff  illegally, 

out  any  reasonable  or  probable  cause,  for  the  space  of  two  intentionally, 

J  r  .  and  lrreve- 

hours.     The  defendant  pleaded,  first,  not  guilty ;  and,  se*  rently  made  a 

cond,  that  on,  &c.  divine  service  had  been,  and  was,  cele-  churd^whwt^ 

brating  in  the  church  in  the  declaration  mentioned,  and  that  by  the  per- 

during  the  time  that  divine  service  was  so  celebrating,  and  divine  service 

whilst  the  congregation  was  assembled  and  attending  such  w*8  interrupt- 

service,  plaintiff,  being  in  the  said  church,  illegally,  inten-  turbed;  where- 

tionally,  and  irreverently,  made  and  continued  a  noise  and  JJJj^J^u"^ 

disturbance  therein,  whereby,  the  performance  of  the  said  hands  upon 

divine  service  was  interrupted  and  disturbed;  whereupon  outofcnarch 

defendant,  then  being  a  constable  of  the  township  in  which  <"><*  detained 

him  in  custody 
until  the  service  was  over;  and  it  appearing  in  evidence  that  the  alleged  disturbance  was 
in  the  plaintiff  (an  unauthorised  person)  having  read  aloud  in  church,  between  the  Com- 
munion Service  and  the  sermon,  a  notice  of  a  vestry  meeting .  Held,  that  the  plea  was 
no  answer  to  the  action  under  the  1  W.  and  M.  c.  18.  s.  18.;  for  though  the  constable 
might  turn  the  plaintiff  oat  of  church,  yet  he  had  no  right  to  detain  him  in  custody. 
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the  said  church  was  situate,  in  order  to  prevent  plaintiff 
from  further  interrupting  and  disturbing  the  performance  of 
v.  divine  service,  gently  laid  his  hands  upon  him,  in  order  to 

Glbnister.  remove  him  out  of  the  said  church,  and  did  gently  remove 
him  thereout,  and  in  so  doing  assaulted,  seized,  and  laid 
hold  of  him,  and  compelled  him  to  go  out  of  the  church 
into  the  said  highway,  and  also  into  the  said  inn,  being  a 
reasonable  and  convenient  distance  from  the  church;  and  in 
order  to  prevent  him  from  returning  inito  the  church  during 
the  continuance  of  divine  service  therein,  and  disturbing  and 
interrupting  the  performance  thereof,  defendant  imprisoned 
him  in  the  said  inn,  and  detained  him  there  for  a  reasonable 
time,  to  wit,  until  the  celebration  of  the  service  in  the  said 
church  was  finished,  doing  no  unnecessary  damage  or  vio- 
lence to  plaintiff,  on  that  occasion,  which,  8cc.  Replication 
to  the  first  plea,  a  similiter;  and  to  the  second,  de  injuria 
su&  propri&;  with  a  new  assignment,  that  defendant  had 
kept  and  detained  plaintiff  for  one  hour  and  a  half  after  the 
celebration  of  the  service  in  the  said  church  was  finished, 
without  any  reasonable  or  probable  cause.  Rejoinder  took 
issue  on  the  second  replication.  Plea,  not  guilty  to  the  new 
assignment,  and  issue  thereon.  At  the  trial,  before  Alex- 
ander,  C.  B.  at  the  last  assizes  for  the  county  of  Hertford,  it 
appeared  in  evidence,  that  a  short  time  previous  to  the 
transaction  in  question,  the  churchwardens  of  the  parish  of 
Tring  had  expended  a  sum  of  money  in  cleansing  and  deco- 
rating the  parish  church,  preparatory  to  an  annual  sermon 
about  to  be  preached  in  the  church  for  the  benefit  of  the 
Society  for  promoting  Christian  Knowledge.  The  expence 
so  incurred  gave  dissatisfaction  to  some  of  the  inhabitants, 
and  a  notice  was  prepared  and  signed  by  some  of  them, 
that  a  vestry  meeting  would  be  held  in  the  church  on  a  day 
mentioned,  to  chuse  new  churchwardens  in  the  place  of 
those  then  in  office.  This  notice  was  delivered  to  the  parish 
clerk,  for  the  purpose  of  being  read  in  the  church  at  the 
u^ual  time;  but,  under  the  direction  of  his  superiors,  he  de- 
clined doing  so.  Several  applications  were  made  to  the  same 
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effect,  but  without  success.  On  Sunday,  the  24th  August,  1 824. 
when  the  minister  had  finished  the  Communion  Service,  and 
was  proceeding  to  the  pulpit  to  preach  bis  sermon,  the 
plaintiff  stood  up  in  one  of  the  pews  of  the  church  and  read  Gleniste* 
a  copy  of  the  notice  above-mentioned  in  an  audible  voice. 
Hie  defendant,  who  was  in  attendance,  immediately  took  the 
plaintiff  from  the  pew,  and,  by  the  directions  of  the  minister, 
turned  hkn  out  of  church.  The  plaintiff  was  then  taken  to 
a  neighbouring  inn,  and  there  detained  until  the  church  ser- 
vice was  over,  when  he  was  set  at  liberty.  It  was  contended 
at  the  trial,  that  the  defendant  was  justified  in  removing  the 
plaintiff  from  the  church  in  consequence  of  the  disturbance 
he  had  created,  and  that  he  was  authorised  in  detaining  him 
until  divine  service  was  over  in  order  to  prevent  the  repeti- 
tion of  a  similar  offence.  .The  Lord  Chief  Baron  was  of 
opinion,  however,  that  although  the  defendant  was  justified 
in  removing  the  plaintiff  from  the  church,  yet  he  had  no  - 
right  to  detain  him  in  custody  until  service  was  over,  and 
therefore  that  the  plaintiff  was  entitled  to  a  verdict  for  such 
damages  as  the  jury  thought  proper  to  give.  The  jury  found 
their  verdict  for  the  plaintiff;  damages,  One  Farthing. 

Jdolphus  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  on 
the  ground  that  the  action  was  not  maintainable.  It  is  per- 
fectly clear  that  the  conduct  of  the  plaintiff  justified  the  de- 
fendant, as  a  peace  officer,  in  turning  him  out  of  the  church ; 
and  the  question  is,  whether  he  was  not  also  justified  in  de- 
taining him  in  custody  until  divine  service  was  over.  If  the 
conduct  of  the  defendant  can  be  considered  as  a  malicious 
or  contemptuous  disturbance  of  the  congregation  assem- 
bled, or  a  molestation  of  the  minister  who  was  celebrating 
divine  service  on  the  day  in  question,  the  further  detention 
of  him,  after  he  was  removed  from  the  church,  would  be 
justified  by  1  Mary,  c.  3.  s.  3.  and  1  W.  and  M.  c.  18. 
s.  18.,  in  order  that  he  might  be  dealt  with  in  the  manner 
prescribed  by  those  statutes.    -Now  the  thing  done  by  the 
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plaintiff  had  a  manifest  tendency  to  disturb  the  congrega- 
tion and  molest  the  officiating  clergyman.  The  plaintiff  had 
no  right  fo  obtrude  himself  there,  and  distrub  the  celebra- 
Glenistkr.  tion  of  divine  service  by  giving  out  the  notice  in  question; 
and  consequently  the  defendant  was  justified  in  apprehend- 
ing and  detaining  the  plaintiff,  at  least  until  divine  service 
was  over. 

Abbott,  C.  J. — The  difficulty  which  presents  itself  to 
my  mind  is,  whether,  upon  adverting  to  the  language  of  the 
statutes  referred  to,  the  conduct  of  the  plaintiff  can  be  con- 
sidered as  coming  within  the  operation  of  either.  The  lan- 
guage of  the  statute  of  Mary  is,  "  shall  maliciously,  wil- 
lingly, or  of  purpose,  molest,  let,  disturb,  &c.  any  parson, 
&c."  The  words  of  the  Toleration  Act  are, "  shall  willingly, 
and  of  purpose,  maliciously  or  contemptuously  come  into 
any  cathedral,  &c,  or  other  congregation,  and  disquiet  or 
disturb  the  same,  or  misuse  any  preacher,  &c."  The  obvious 
intention  of  these  statutes  was  to  give  to  the  Justices  a 
power,  which  they  had  not  by  the  common  law,  of  punish- 
ing offences  which  were  previously  cognizable  by  the  eccle- 
siastical law.  Now  if  the  plaintiff  had  read  this  notice  whilst 
the  minister  was  reading  the  Church  Service,  or  preaching, 
which  would  be  a  manifest  disturbance  of  him  and  the  con- 
gregation, it  might  be  understood  to  be  a  disturbance  mali- 
ciously and  of  purpose;  but  I  cannot  conceive  that  to  be  a 
malicious  and  of  purpose  disturbance  which  takes  place 
whilst  the  minister  is  neither  preaching,  or  reading  any  part 
of  the  Church  Service.  The  object  of  the  plaintiff  was  to 
give  notice  of  a  vestry  meeting,  and  though  he  had  no  right 
so  to  do,  still  I  cannot  consider  that  as  a  malicious  disturb- 
ance either  of  the  minister  or  the  congregation,  within  the 
meaning  of  the  Toleration  Act,  and  consequently  the  de- 
fendant was  not  justified  in  detaining  him  in  custody  after  he 
was  removed  from  the  church. 

Bayley,  J. — It  does  not  appear  to  me  that  the  conduct 
imputed  to  the  plaintiff  falls  within  the  18th  section  of  the 
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Toleration  Act.  The  provisions  of  that  statute  are, "  that  if  1 824. 
any  person  shall  willingly  and  of  purpose,  maliciously  or  ^^v*** 
contemptuously,  come  into  any  cathedral  or  parish  church,  Vt 

chapel,  or  other  congegration  permitted  by  this  act,  and  Glenistea. 
disquiet  or  disturb  the  same,  or  misuse  any  preacher  or 
teacher,  such  person,  upon  proof  thereof,  before  any  Justice 
of  Peace,  by  two  or  more  sufficient  witnesses,  shall  find  two 
sureties  to  be  bound  by  recognizance  in  the  penal  sum  of 
50/.,  and  in  default  of  such  sureties  shall  be  committed  to 
prison,  there  to  remain  till  the  next  Quarter  Sessions,  and 
upon  conviction  of  the  said  offence,  at  the  said  Sessions, 
shall  suffer  the  penalty  of  20/."  Now  the  object  of  the  party 
must  be  manifestly  to  disturb  the  congregation,  or  misuse 
tbe  minister.  As  far  as  we  can  understand  the  object  of  this 
plaintiff,  it  was  neither  to  disturb  the  congregation,  or  mis- 
use the  minister,  but  to  make  some  communication  of  a  step 
which  he  had  in  contemplation.  His  conduct  was,  to  a  cer- 
tain degree,  a  breach  of  that  decency  which  all  persons 
ought  to  observe  in  a  place  of  divine  worship,  and  he  might 
be  liable  to  be  punished  in  the  Ecclesiastical  Court;  but 
with  reference  to  the  provisions  of  the  Toleration  Act,  he 
certainly  was  not  liable  to  the  proceedings  there  pointed 
out.  I  apprehend  that  the  constable  had  authority  to  do  no 
more  than  to  remove  him  out  of  the  church,  and  conse- 
quently, in  this  instance,  he  exceeded  his  authority  in  de- 
taining him  in  custody. 

Holboyd,  J. — Looking  to  the  1  Mary,  c.  3.  s.  3.  and 
1  W.  and  M.  c.  IB.  s.  18.  it  must  appear  that  the  object  of 
the  party  was  to  disturb  or  disquiet  the  minister,  before  any 
offence  is  committed  within  the  meaning  of  those  statutes. 
Unquestionably  if  there  had  been  a  breach  of  the  peace 
committed,  or  if  the  plaintiff  had  offended  in  the  manner 
pointed  out  by  the  Toleration  Act,  the  constable  might 
have  taken  him  into  custody,  and  carried  him  before  a  jus- 
tice. The  question,  here  is,  not  whether  the  defendant  had 
a  right  to  remove  the  plaintiff  for  tbe  interruption  of  deco- 
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rum  in  tbe  church,  but  whether  the  plaintiff  is  brought  within 

these  acts  of  parliament  for  maliciously  and  contemptuously 

disturbing  the  congregation  or  the  minister,  and  I  think  he 

is  not*    The  defendant  had  a  right  to  remove  him  out  of 

the  church,  but  not  to  detain  him  in  custody,  and  therefore 

I  think  this  verdict  is  right(a). 

Rule  refused  (ft). 

(a)  Vide  1  Mod.  168,  Sir  T.  Jones,  169.  11  Mod.  64.  12  Id.  610. 
1  Stra.  688.  1  Ld.  Raym.  62. 277.  1  Saund.  13.  1  Hawk.  P.  C.  271. 
Godb.  246.  2  Bulstr.  47.  53.  Aleyn.50.  1  Biog.  317.  lG.l.  st.8. 
c.  5.  s.  4.  58  G.  3.  c.  69.  The  Book  of  Common  Prayer,  Communion 
Service. 

(b)  LUtledale,  J.  was  gone  to  Chambers. 


Monday, 
May  10. 

To  trespass  for 
breaking  and 
entering  a 
close  of  plain- 
tiff called  a 
garden,  the 
defendant 
pleaded  an 
immemorial 
custom  to 
search  for  mi- 
nerals in  the 
district  within 
which  the 
locus  in  quo 
was  situate, 
u  the  scites  of 
houses,  &c. 
gardens,  or-' 
chards,  and 
highways  ex- 
cepted, and  it 
being  proved 
that  the  locus 
in  quo  was 
planted  with 
shrubs  within 
the  last  six 
years,  and 
with  potatoes 
just  before 
the  trespass : 
Held  that  it 
was  a  garden 
within  the 
meaning  of 
the  exception. 


Gilbert  v.  Tomison. 

TRESPASS  for  breaking  and  entering  certain  closes  of 
the  plaintiff  called  the  Fountain  Gardens,  situate  in  the  pa- 
rish of  Matlock  in  the  county  of  Derby,  for  the  purpose  of 
mining.  Hie  defendant  pleaded  first,  Not  gpilty;  and  se- 
cond, an  ancient  custom  for  all  the  liege  subjects  of  the 
realm  to  get  lead  ore  in  the  soak  or  wapentake  of  Wirks- 
worth,  as  well  within  the  grounds  and  soil  of  any  person  or 
persons  whomsoever  within  the  said  soak  or  wapentake,  as 
in  the  king's  grounds  or  soils  there  (Me  scites  of  houses, 
churches,  and  churchyards,  orchards,  gardens,  and  highways 
excepted),  and  that  defendant,  being  a  subject  of  the  realm, 
broke  and  entered  the  closes  in  question,  being  parcel  of 
the  said  soak  or  wapentake,  and  not  being  the  scites  of 
houses,  churches,  churchyards,  orchards,  gardens,  or  high- 
ways, to  search  for  lead  mines  therein  according  to  the  cus- 
tom. Replication  took  issue  on  the  first  plea,  and  then 
averred  in  answer  to  the  second,  that  the  gardens  in  ques- 
tion were  within  the  exemption  of  the  custom.  Issue 
thereon.  At  the  trial  before  Hulloch,  B.  at  the  last  Der- 
byshire Assizes,  the  question  was,  whether  the  locus  in  quo 
was  a  garden  within  the  meaning  of  the  exception  stated  in 
the  custom.  The  spot,  called  a  garden,  is  situate  on  a 
steep  ascent  called  Abraham's  Heights  at  Matlock,  and  the 
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only  witnesses  called  to  prove  the  plaintiff's  case  were  two 
of  his  servants,  who  deposed  that,  within  the  last  six  years, 
the  plaintff  had,  for  the  first  time,  planted  the  spot  in  ques- 
tion as  a  shrubbery;  and  that  in  the  month  of  April  last, 
just  before  the  trespass  was  committed,  he  had  sown  some 
potatoes  in  a  part  of  the  shrubbery,  which  was  then  for  the 
first  time  called  Fountain  Gardens*  At  a  short  distance 
from  the  shrubbery  was  the  plaintiff's  kitchen  garden.  The 
question  left  to  the  jury  was,  whether  the  spot  in  question 
was  in  fact  a  garden  at  the  time  the  trespass  was  com* 
mittecL  The  jury  found  their  verdict  for  the  plaintiff,  with 
nominal  damages, 

Faughany  Serj.  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  granted, 
on  the  ground  that  the  evidence  was  too  slight  to  bring  the 
locus  in  quo  within  the  exception  of  the  custom.  It  must 
be  understood  that  the  exception  applied  to  ancient  gardens, 
and  not  to  such  as  are  obviously  made  in  modern  times  for  the 
purpose  of  evading  the  operation  of  a  custom  which  is  for 
the  public  benefit.  Tf  it  is  competent  f6r  any  person  to 
plant  a  district  of  his  land  with  a  few  shrubs  and  call  it  a 
garden,  the  effect  must  in  time  be  to  stop  all  mining  opera* 
tions  in  the  district  in  question,  and  thereby  work  great 
prejudice  to  a  most  industrious  and  enterprising  class  of  the 
population  of  the  county  of  Derby.  Properly  speaking, 
however,  this  is  only  a  shrubbery,  and  it  is  not  the  circum- 
stance of  the  plaintiff  having  planted  a  few  potatoes  that 
will  give  it  the  character  of  a  garden  within  the  meaning  of 
the  exception. 

Abbott,  C.  J. — I  think  this  was  a  garden  withiu  the 
meaning  of  the  exception.  The  exception  applies  to  all 
gardens.  The  jury  have  found  that  this  was  a  garden,  and 
I  think  their  verdict  ought  not  to  be  disturbed. 

Bayley,  J. — It  is  a  garden  in  substance. 

Holjioyp,  J.  concurred  (a).  .   . 

Rule  refused. 

(/>)  LitiUdalc,  J.  was  in  the  Bail  Court. 


CASES  IN  THE  KING  S  BENCH, 


Monday  t 

May  10.  Cubteis  and  Another  v.  E.  Willes,  Esq. 

Where  a  coun- 
try trader  was  THIS  was  an  action  against  the  Sheriff  of  Warwickshire 
hi  the  habit  of  .  *•*••» 

coming  up  oc-  for  a  false  return  to  a  writ  of  testatum  fieri  facias,  issued 

Xo^n'and  against  the  8oods  md  chattels  of  one  Henry  Crutchley. 
staying  a  day  Plea,  not  guilty  and  issue  thereon.  The  object  of  the  ac- 
friend'/ho^se  t*on  was  to  *r?  me  val*dity  °f  a  commission  of  bankrupt 
where  he  wrote  issued  against  Henry  Crutchley.  At  the  trial  before  Ab- 
used  to  order  bott,  C.  J.  at  the  London  Adjourned  Sittings  after  last  term, 
goods  to  be  tjje  trading  and  petitioning  creditors  debt  being  admitted, 
there,  and  in*  the  following  facts  were  proved  in  evidence  as  to  the  act  of 
street  a^credi-  bankruptcy.  The  bankrupt  carried  on  the  trade  of  a  linen 
tor  of  his  lived,  draper  at  Warwick.  He  was  in  the  habit  of  coming  occa- 
ticulardayhe  sionally  to  London  upon  business,  and  stopping  two  or 
told  his  friend  three  days  in  town.  On  those  occasions  he  usually  called 
the  creditor  at  the  house  of  a  friend  named  Corbett,  a  Manchester  ware- 
that  he  was  m  houseman,  in  Friday-Btieet,  Cheapside,  and  sometimes  slept 
the  latter  there  as  a  visitor.  He  wrote  letters  there,  and  used  to  give 
thering^im  Mn  Corbett's  house  as  his  place  of  reference  to  which 
for  his  money;  goods  purchased  by  him  were  to  be  sent.  Three  doors 
afterwards  the  from  the  house  of  Mr.  Corbett  resided  a  Mr.  George  John- 
crcdhlt0J'  c*[^d  son,  to  whom  the  bankrupt  was  indebted,  and  had  promised 
upon  business,  payment  of  money.  On  the  15th  May  last,  the  day  on 
the'bankrupt  wkich  the  act  of  bankruptcy  was  alleged  to  have  been  corn- 
went  into  a  mitted,  the  bankrupt,  being  in  the  countiug-house  of  Mr. 
back  ware* 
house  for  ten    Corbett,  requested  the  latter,  and  a  clerk  of  his,  not  to  in- 

mimites  or  a    form  Mr.  Johnson  that  he  was  in  London,  for  that  he  (the 

quarter  of  an  . 

hour  to  avoid   bankrupt)  owed  him  some  money  on  an  account  over  due, 

ditor*  Hew*"  which  he  couM  n0t  pay'  and  that  Mr  Johnson  wou,d  be 
that  this  was    bothering  him  about  it;  and.  that  if  Mjr.  Johnson  inquired 

"oke^house"  'or  b'm'  *°  sa?  *bat  be  was  not>  or  ^ad  not  been  m  London. 
within  the  Mr.  Corbett  then  observed  that  he  expected  Johnson  there 
U.l.c.  15.  so  m  a  ^ew  minutes.     Immediately  afterwards  Mr.  Johnson 

as  to  support    came  mto  y[i.  Corbett'*  warehouse,  and  the  bankrupt  ob- 

a  commission  ...  . 

of  bankrupt,     serving  him  coming  in,  exclaimed,  "  here  he  comes,"  or 


EASTER  TERM,  FIFTH  GEO.  IV. 

"  here  Johnson  comes ;  I  wijl  go  below,  as  I  do  not  wish  to 
see  him."  The  bankrupt  then  went  down  stairs  into  Mr. 
Corbett9*  lower  warehouse,  and  remained  there  ten  minutes 
or  a  quarter  of  an  hour,  at  the  end  of  which  time  Mr.  John- 
son  went  away,  and  the  bankrupt  was  called  up.  Under 
these  circumstances  the  qnestion  was,  whether  there  was 
a  valid  act  of  bankruptcy  proved  to  sustain  the  commission. 
The  Lord  Chief  Justice  charged  the  jury  that  this  was  a 
"  beginning  to  (teep  house"  within  the  meaning  of  the  1  Jac. 
1.  c.  15.  and  a  verdict  was  found  for  the  defendant. 

Copley,  A.  G.  now  moved  for  a  rule  to  shew  cause  why 
die  verdict  should  not  be  set  aside  and  a  new  trial  granted, 
and  contended  that  the  circumstances  proved,  did  not 
amount  to  an  act  of  bankruptcy,  within  the  meaning  of  the 
statute,  inasmuch  as  the  words  "  beginning  to  keep  house," 
must  be  understood  to  mean  the  bankrupt's  own  house,  or 
his  usual  place  of  business.  Here  the  facts  negatived  that 
construction,  and  therefore,  there  was  no  sufficient  act  of 
bankruptcy  to  sustain  the  commission.    But, 

Per  Curiam. — We  think  this  was  an  act  of  bankruptcy 
within  the  authority  of  decided  cases.  The  case  of  Bayly  v. 
Schq/Uld(a)is  decisive  of  the  question.  There,  Luckraft,  the 
bankrupt,  being  arrested  at  the  suit  of  one  of  his  creditors, 
was  taken  by  the  officer  who  arrested  him,  to  a  public 
house  at  his  own  desire,  but  escaped  from  the  officer  at  the 
door  of  the  house.  He  was  immediately  pursued  by  the 
officer,  but  fled  from  him  into  the  house  of  a  friend.  The 
officer  inquired  for  him  there,  but  he  being  denied  by  some 
one  within  the  bouse,  and  the  door  kept  fast,  the  officer 
did  not  break  it  open,  but  departed,  and  did  not  see  Luc/c- 
raft afterwards ;  but  the  money  for  which  he  was  so  ar- 
rested, was  paid  within  three  or  four  hours  after  by  Luck- 
raft's  attorney.  Afterwards,  on  the  same  day,  Luckraft 
was  seen  by  a  person  at  the  house  whither  he  fled,  in  a  two 
(a)  lM.&S.te8. 
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pair  of  stairs  room,  to  whom  he  said,  that  he  had  been 
arrested  on  that  day,  and  the  debt  was  paid,  bat  that  he  re- 
mained there  for  fear  of  being  opposed  by  some  other  cre- 
ditors. When  it  was  dark  he  went  home  to  his  own  house, 
and  gave  directions  to  deny  him  to  any  ,body  that  called, 
and  from  that  time,  he  continued  nearly  a  month  in  his  bed- 
chamber, except  coming  down  on  Sundays  for  a  little  air. 
The  question  was,  whether  under  such  circumstances  he 
had  committed  an  act  of  bankruptcy.  After  argument,  the 
Court  decided  that  he  had  committed  two ;  first,  by  staying 
at  his  friend's  house  for  fear  of  other  creditors ;  and  second, 
by  shutting  himself  up  in  his  own  bed-room  with  the  same 
object.  After  that  decision,  it  is  perfectly  clear  that  a  suf- 
ficient act  of  bankruptcy  was  proved  in  this  case. 


Rule  refused  (a). 

(a)  Vide  Colkett  v.  Freeman,  2  T.  R.  59.  Eolroyd  v.  Gawnne,  2  Taunt. 
176.  Dudley  v.  Vaughan,  1  Campb.  272.  Robertson  v.  Liddell,  9  East, 
487.  William  v.Nunn9l Taunt.  270.  Chenowethr.  Hoy,  1  &1.&S.676. 
Gimmingham  v.  Laing,  2  Marsh.  236.  S.  C.  6  Taunt.  532.  Judine  v. 
Da  Cossen,  New  Rep.  234.  and  Harvey  v.  Ramsbottom,  ante,  vol.  ii.  149. 
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May  10. 

Covenant 
«  not  to  let, 
set,  assign, 
transfer,  set 
oyer,  or  other- 
wise part  with, 
the  premises 
demised,  or  the 
lease,"  of  a 
coffee  house, 
is  not  broken 
by  proof  of  a 
deposit  of  the 
lease  with  the 
brewers  of  the 
lessee,  as  a  se- 
curity for  beer 
supplied  to 
the  house. 


Dos,  on  the  demise  of  Stephen  Pitt,  v.  Hogg. 

EJECTMENT  to  recover  the  possession  of  a  dwelling- 
house,  called  Grigsby's  Coffee-House,  and  other  premises, 
situate  in  Threadneedle  Street,  in  the  parish  of  Saint  Ben- 
nett, in  the  ward  of  Broad  Street,  in  the  city  of  London. 
Plea,  not  guilty,  and  issue  thereon.  At  the  trial,  before 
Abbott,  C.  J.,  at  the  London,  Adjourned  Sittings  after  last 
Term,  it  appeared  in  evidence  that  the  lessor  of  the  plaintiff 
had  demised  the  premises  in  question,  in  1812,  to  one 
William  Laming,  his  executors  and  administrators,  for  the 
term  of  twenty-one  years.  The  .lease  contained  the  usual 
covenants,  with  a  proviso  for  re-entry  on  non-payment  of 
rent,  or  for  breach  of  any  of  the  other  covenants.     Among 
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the  covenants  was  one,  "  that  William  Laming,  his  execu- 
tors or  administrators,  shall  not,  nor  will,  at  any  time  or 
times  during  the  term  by  this  indenture  granted,  or  intended 
so  to  be  granted,  grant  any  under-lease  for  any  term  what- 
soever; or  let,  set,  assign,  transfer,  set  over,  or  otherwise 
part  with  the  said  messuage  or  tenement  hereby  demised, 
this  present  indenture  of  lease,  or  his  or  their  term  or  inte- 
rest by  .these  presents  granted,  or  any  part  thereof,  without 
the  licence  and  consent  of  the  said  Stephen  Pitt,  his  heirs 
or  assigns,  in  writing,  being  first  had  and  obtained/'  William 
Laming  continued  in  possession  of  the  premises  under  this 
indenture  until  the  year  1813,  when  he  died,  leaving  his 
property  to  his  wife  for  her  life.  •  She  afterwards  took  out 
administration  to  her  husband's  estate,  and  married  a  person 
named  Yorke,  and  died  in  the  year  1820,  leaving  three  sons, 
two  of  whom  are  now  living.  Oq  the  9th  October,  1  820,  an 
agent  of  Messrs.  Reid  and  Co.,  brewers,  with  whom  the 
widow  of  Laming  had  deposited  the  lease,  as  a  security  for 
supplies  of  beer  and  porter  to  the  house,  took  possession  of 
the  premises.  The  present  defendant,  who  was  the  servant 
or  agent  of  Messrs.  Reid  and  Co.,  was  soon  afterwards  put 
into  possession,  and  was  in  possession  at  the  time  of  the 
ejectment,  which  was  brought  for  a  forfeiture  by  reason  of 
a  breach  of  the  covenant  restraining  the  lessee,  his  execu- 
tors and  administrators,  from  transferring,  setting  over,  or 
otherwise  parting  with,  the  indenture  of  lease.  It  was  con- 
tended on  the  part  of  the  lessor  of  the  plaintiff,  that  the  act 
of  depositing  the  Tease  with  Messrs.  Reid  and  Co.,  as  a  se- 
curity for  the  supplies  of  beer  and  porter  to  the  house, 
amounted  to  a  forfeiture  within  the  meaning  of  the  words 
of  the  covenant  "  or  otherwise  part  with,  Sec."  But  the 
learned  Judge  overruled  the  objection,  and  directed  a  non- 
suit, with  liberty,  however,  to  move  to  enter  a  verdict  for 
Ike  plaintiff. 

Scarlett  now  moved  accordingly,  and  contended  that  the 
lease  was  forfeited  by  the  breach  of  the  covenant  above-men- 
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1824.  tioned.  It  may  be  true  that  the  act  of  depositing  the  lease 
v^v*°       may  not  amount  to  a  disposition  of  the  term  demised,  or  the 

*^B        whole  of  the  legal  interest  thereby  granted  in  the  premises ; 

Hogg.  but  it  is  perfectly  obvious  that  this  act  amounts  to  a  disposi- 
tion of  a  portion  of  the  interest,  and  consequently  comes 
within  the  spirit,  if  not  the  letter,  of  the  covenant  The 
words  "  part  with"  are  synonymous  with  t€  dispose  of,"  and 
in  effect  mean  the  same  thing,  and  ought  to  receive  the  same 
construction.  If  a  disposition  of  any  part  of  the  whole  would 
be  a  breach  of  the  covenant,  then  this  lease  has  been  for- 
feited. Here  there  has  been  "  a  parting  with"  the  indenture 
of  lease,  and  so  long  as  it  remains  in  the  possession  of 
Messrs.  Reid  and  Co.  they  have  the  beneficial  interest  in 
the  premises.  This  case  is  distinguishable  from  Crusoe  v. 
Bugby(a),  because  there  the  words  were  not  so  strong,  and 
the  act  done  by  the  lessee  was  merely  granting  an  under- 
lease for  part  of  the  term ;  and  the  Court  held  that  there 
was  no  breach  for  a  forfeiture.  The  words  of  this  lease  are 
so  comprehensive  as  clearly  to  embrace  the  act  done  by  the 
lessee,  and  to  work  a  forfeiture. 

Abbott,  C.  J. — I  am  clearly  of  opinion  that  the.  effect 
of  the  covenant  is  only  to  restrain  the  lessee  from  com- 
pletely alienating  the  legal  interest  in  the  premises  to  the 
prejudice  of  the  landlord,  without  his  consent  in  writing. 
Now  here  the  lease  has  not  been  parted  with  in  that,  which 
I  take  to  be  the  fair  construction  of  the  words  of  the  cove- 
nant. All  that  the  lessee  does  is  to  deposit  the  lease  as  a 
security  for  beer  supplied  to  the  house,  which  I  think  he 
was  at  liberty  to  do.  The  ground  of  my  decision  at  Nisi 
Prius  was,  that  the  lease  having  been  parted  with  for  the 
benefit  and  advantage  of  the  lessee  himself,  and  not  a  dis- 
position of  it  for  the  benefit  of  the  brewers,  there  was  no 
breach  of  the  covenant.  The  whole  mischief  intended  to  be 
guarded  against  would  be  effected  if  we  were  to  put  any 
other  construction  upon  it,  because  if  we  were  to  hold  this 

(a)  Sir  W.  Bl.  7C0.  S.  C.     3  Wils.  234. 


Dob 
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to  be  a  parting  with  the  legal  interest,  it  must,  in  all  cases        1824. 
of  this  description,  have  the  effect  of  placing  the  tenant  com- 
pletely under  the  control  of  his  landlord.     The  words         *i7 
u  otherwise  part  with,"  mean  "  assign."     Here  there  has        Hogg. 
been  no  assignment  of  the  legal  interest,  and  I  think  there  is 
no  ground  for  disturbing  the  nonsuit. 

Bayley,  J. — I  am  of  the  same  opinion,  and  think  this 
case  is  not  distinguishable  from  Crusoq  v.  Bugby,  where  the 
covenant  on  which  the  question  arose  was,  "  that  the  lessee, 
his  executors  or  administrators,  shall  not,  nor  will  at  any 
time  or  times  during  this  demise,  assign,  transfer,  or  set 
over,  or  do,  or  otherwise  part  with,  or  put  away,  this  present 
indenture  of  demise,  or  the  premises  hereby  demised,  or  any 
part  thereof,  to  any  person  or  persons  whomsoever,  without 
the  licence  and  consent  of  the  lessors,  8cc.  being  first  had 
and  obtained/'  The  question  there  was,  whether  the  fact 
of  the  lessee  having  granted  an  under  lease  of  the  premises 
worked  a  forfeiture,  and  the  Court  said,  "  the  Courts  have 
always  held  a  strict  hand  over  these  conditions  for  defeating 
leases.  Very  easy  modes  have  always  been  countenanced 
for  putting  an  end  to  them.  The  lessor,  if  he  pleased, 
might  certainly  have  provided  against  the  change  of  occu- 
pancy, as  well  as  against  an  assignment,  but  he  has  not 
done  so  by  words  which  admit  of  no  other  meaning.  Assign, 
transfer,  and  set  over,  are  mere  words  of  assignment — other-  • 
wise,  do,  or  put  away,  signifies  any  other  mode  of  getting 
rid  of  the  premises  entirely,  and  cannot  be  confined  to  the 
making  an  under-lease."  That  is  an  authority  in  point,  and 
the  words  here  must  receive  the  same  construction.  The 
lessee  has  only  deposited  the  lease  as  a  security,  which  it 
was  competent  for  him  to  do.  There  is  no  "  parting  with 
the  legal  interest"  within  the  meaning  of  the  covenant,  be- 
cause the  lessee  might  at  any  time  redeem  the  indenture  by 
paying  off  the  incumbrance  upon  it. 

The  other  Judges  concurred. 
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Mayio!  Weaver  v.  Lloyd,  Gent. 

Where  to  a 

declaration  for  CASE  for  a  libel  published  in  the  Oxford  Journal,  of  and 
a  libel,  iraput-  .         .       •  f    •       .  ,         .     ••  r 

ing  to  the         concerning  the  defendant  s  conduct,  in  his  treatment  of  a 

bwoafcrudt  horse' in  ridin8  from  Oxfwd  to  Abingdon.    Plea,  first,  not 

to  bis  horse,  guilty;  second,  that  the  matters  contained  in  the  alleged 

pleade^pleas'  ^el,  were  true  in  every  particular ;  and  third,  that  the  seve- 

of  justihca-  ral  matters  in  the  supposed  libel  contained,  at  the  time  of 

the  libel  was  composing  and  publishing  thereof,  were  true  in  substance 

true  m  all  its    ^j  effect.  Issue  on  these  pleas.   At  the  trial  before  Garrow, 

particulars;  r  . 

and  second,      B.  at  the  last  Assizes  for  Oxfordshire,  several  witnesses 

trucin^b-  were  ca^e<^  to  Prove  ^e  defendant's  pleas  of  justification, 
stance  and  Hie  jury  under  the  learned  Judge's  directions  found  spe- 
jury  found       c"dtyj  as  to  the  second  plea,  that  all  the  matters  stated  in 

that  the  first     the  libel  were  true,  with  the  exception  of  two  statements, 

plea  was  true  _      .        „   _  ..  ._ .      _         _      _ 

with  the  ei-      namely,  first,  "  that  on  reaching  Abingdon,  the  horse  pre- 

ception  of  two  gented  a  shocking  spectacle,  having  an  eye  literally  knocked 

containing        put ;"  and  secondly,  "  that  plaintiff  being  conscious  that  its 

auraFated  °     condition  would  excite  attention,  he  ordered  the  person  who 

cruelty  to  the  had  the  care  of  the  horse,  not  to  let  any  one  go  into  the 

the  second  was  stable  to  see  it;9'  and  as  to  the  third  plea,  they  found  that 

true  in  sub-      the  matters  contained  in  the  libel  were  true  in  substance  and 
stance  and  ef- 
fect, and  gave  effect,  and  gave  for  the  plaintiff  one  shilling  damages,  if  the 

m^e^subect  C°Urt  should  be  of  °P*nion  that  &e  want  of  Proof  of  the  *wa 

to  the  opinion  statements  above-mentioned,  did  not  render  their  verdict 

of  the  Court     •  . 

as  to  the  pro-  ^correct. 

priety  of  their 

rerdict :  Held,        _   __    ...  _  .    _  _  • 

that  their  Fer-        "•  E.  launton  now  moved  to  enter  judgment  for  the 

diet  was  right,  defendant  non  obstante  veredicto.     The  particulars  which 

A  plea,  stat-      ...  r 

ing  that  libel-   failed  in  proof  in  support  of  the  second  plea  of  justification, 

complahttdof  were  altogether  immaterial,  because  the  paragraph  of  which 

"  is  true  in  the  plaintiff  complains,  would  be  equally  libellous  if  those 
substance  and      ■•         •         f     ,  -  .  -  .         r  *  • 

effect,"  means,  allegations  had  not  formed  part  of  it.     It  appeared  in  evi- 

that  it  is  true  deuce,  and  was  stated  in  the  Kbel,  that  the  plaintiff  in  riding 
in  every  mate-  '  '  r  ** 

rial  particular. 
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from  Oxford  to  Abingdon,  had  brutally  and  unmercifully 
beaten  his  hone,  but  though  neither  of  the  horse's  *  eyes 
was  literally  knocked  out,  yet  the  animal  had  been  so  dread- 
fully injured,  that  it  was  necessary  to  bind  up  both  liis  eyes, 
and  it  was  in  evidence  that  he  could  not  see  with  either  for 
three  or  four  days.    In  the  result,  the  animal  recovered  the 
use  of  both  his  eyes,  under  the  skilful  treatment  of  a  farrier.  . 
It  must  be  admitted  then,  that  there  was  no  proof  that  either 
of  the  animal's  eyes  was  knocked  out,  but  it  is-  submitted 
that  the  want  of  proof  of  the  truth  of  this  allegation  will 
make  no  difference.    The  case  of  Edwards  v.  Bell  (a)  seems 
to  be  an  authority  for  this.    That  was  an  action  for  a  libel 
against  the  printer  of  a  newspaper.    The  plaintiff  was  mi- 
nister of  a  dissenting  assembly  or  congregation,  at  Great 
Marlow,  in  Buckinghamshire.    The  paragraph  complained 
of  was  to  the  following  effect :  "  A  serious  misunderstand- 
ing has  taken  place  between  a  dissenting  minister  at  Great 
Marlow  and  his  congregation.    The  cause  of  it  originated 
out  of  some  prejudicial  reflections  thrown  out  by  the  minis- 
ter, against  a  young  lady  of  great  accomplishments  and 
spotless  reputation.    The  matter,  we  understand,  is  about 
to  be  taken  up  with  a  strong  hand/'    The  defendant  pleaded 
a  justification  of  the  alleged  libel,  which  failed  in  proof  in 
two  particulars ;  first,  that  it  did  not  appear  that  any  serious  • 
misunderstanding  had  taken  place  between  the  minister  and 
his  congregation  ;  and  second^  that,,  instead  of  proving,  as 
was  alleged,  that  the  plaintiff  had  delivered  the  offensive 
words  complained  of  from  the  pulpit,  he  had,  in  point  of 
fact,  delivered  them  from  a  tent  or  other  station  assigned  to 
him.    The  Court,  after  a  verdict  found  for  the  plaintiff, 
allowed  judgment  to  be  entered  for  the  defendant  non  ob- 
stante veredicto.    It  cannot  be  denied  that  these  parts  of 
the  libel  in  that  case  were  material  in  aggravating  the  cha- 
racter of  the  libeL    In  the  present  case  the  libel  was  proved 
to  be  true  in  most  of  its  material  circumstances.    It  was 
proved  that  the  animal  presented  a  shocking  spectacle,  and 
(a)  Not  in  print. 
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though  the  eye  was  not  literally  knocked  out,  yet  that  was 
only  one  of  the  circumstances  entering  into  the  description 
of  the  barbarity  alleged.  The  third  plea  was  completely 
made  out  in  evidence,  and  on  the  authority  of  the  case  cited, 
the  Court  will  give  judgment  for  the  plaintiff  non  obstante 
veredicto. 

Abbott,  C.  J. — I  am  of  opinion  that  neither  of  the  de- 
fendant's pleas  was  proved.  I  take  it  that  the  two  state* 
ments  which  remain  unproved,  were  material  parts  of  the 
libel;  first,  the  particular  description  of  the  state  of  the 
horse,  in  alleging  that  his  eye  was  literally  knocked  out ;  and 
secondly,  in  stating  that  the  plaintiff  had  ordered  a  person 
who  had  the  care  of  it,  not  to  allow  any  body  to  see  the 
^orse.  The  defendant,  by  his  second  plea,  undertakes  to 
prove  the  whole  truth  of  the  libellous  matter.  He  ha*  failed 
to  make  out  these  two  material  allegations,  and  therefore 
that  plea  cannot  be  supported.  Then  as  to  the  third,  I  am 
of  opinion  that  when  a  defendant  says  that  a  libel  is  true  in 
substance  and  effect,  that  must  be  understood  to  mean,  that 
every  material  particular  contained  in  it  is  triie.  The  de- 
fendant, therefore,  has  not  proved  the  truth  of  his  third  plea, 
and  consequently  the  verdict  must  stand. 

Bay  let,  J.— I  am  of  die  same  opinion.  The  defend- 
ant's pleas  of  justification  go  to  the  whole  matter  contained 
in  the  libel,  and  consequently  he  is  bound  to  prove  every 
material  circumstance  justified.  I  am  of  opinion  that  both 
the  circumstances  which  failed  in  proof,  were  material  parts 
of  this  libel.  It  is  alleged  that  the  plaintiff  was  guilty  of 
barbarity  towards  his  horse  by  beating,  whipping  arid  spur- 
ring him,  and  that  the  animal  presented  a  shocking  specta- 
cle, and  that  one  of  his  eyes  was  literally  knocked  out. 
Taking  it  that  the  substance  of  the  libel  was  in  treating  the 
animal  with  barbarity,  still  the  allegation  of  having  knocked 
the  eye  out,  was  an  excess  of  barbarity  which  was  not 
proved.    It  is  a  general  rule,  that  the  justification  must  go 
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the  whole  length  of  the  libel  in  all  its  material  parts.  This 
justification  does  not  go  that  length,  and  therefore  there  is 
no  ground  for  disturbing  the  verdict. 

Holroyd,  J. — If  Mr.  I'auntQTis  argument  could  prevail, 
it  must  go  this  length,  thai  where  a  libel  charges  a  plaintiff 
generally,  with  cruel  usage  to  his  horse,  and  then  goes  on 
to  describe  the  particulars  of  that  usage  minutely,  it  is  suf* 
fibeat  for  a  defendant  in  his  justification^  to  prove  the  cruel 
usage  generally,  without  proving  any  of  the  particulars  of  it. 
I  have  never  understood  that  to  be  the  rule;  on  the  con* 
tray,  I  apprehend  it  has  always  been  held,  that  in  order  to 
support  a  plea  of  justification  in  an  action  for  a  libel,  all  the 
libellous  matter  must  be  proved  to  be  true  in  its  particulars. 
That  certainly  has  not  been  done  in  the  present  instance, 
and  therefore  these  pleas  being  unsupported  by  the  evidence, 
the  declaration  remains  unanswered,  and  the  plaintiff  is  en* 
titled  to  a  verdict. 

Little© ale,  J. — The  defendant's  evidence  has  failed 
him  in  the  most  important  part  of  the  case,  for  the  most 
serious  and  defamatory  charges  contained  in  the  libel,  turn 
oat  to  1>e  wholly  unfounded  in  truth.  It  is,  as  it  appears  to 
me,  a  much  more  offensive  thing  to  publish  of  a  man  that 
he  has  knocked  his  horse's  eye  out,  and  that  having  done  so, 
he  has  given  orders  to  prevent  any  person  from  examining 
it,  than  merely  to  say,  in  general  terms,  that  he  has  been 
guilty  of  cruel  usage  towards  his  horse,  and  rendered  it  a 
shocking  spectacle.  Such  a  detail  of  particulars  following 
the  general  charge,  goes  to  the  very  gist  of  the  action,  be- 
cause they  are  matters  of  great  aggravation,  which  must 
naturally  and  properly  tend  to  increase  the  quantum  of  da- 
mages. I  am  therefore  clearly  of  opinion,  that  these  pleas 
are  unsupported  by  evidence  in  the  most  important  parti- 
cular*, and  that  they  present  no  sufficient  answer  to  the 
action. 

Rule  refused. 
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May  10th.  CROSS  V.  LEWIS. 

Twenty  years' 

uninterrupted   (JASE  for  obstructing  four  ancient  windows  in  plaintiff's 

windows,         house.     Plea,  not  guilty,  and  issue  thereon.    At  the  trial 

l**Md«r  before  Holr°yd>  J->  at  the  la8t  Asaiiea  for  Lancashire,  it 
another,  is  suf-  appeared  in  evidence,  that  the  plaintiff's  house  was  situate 
SpniSnJ  at  Biackburn.  The  defendant  having  bought  someneigh- 
a  grant  or  li-  bouring  premises  from  Dr.  Heber's  family,  took  them  down, 
thewindows,    an^  m  &&*  place  erected  a  high  building  which  it  was  ad* 

in  the  absence  mitted  diminished  the  quantity  of  light  before  entering  at  the 

of  evidence  to  .     . 

the  contrary,    plaintiff's  windows.    Between  the  plaintiff's  and  the  defen- 

hadt    e,re  A<i     Want's  premises,  in  the  direction  towards  the  building  of  which 

lights  made  in  complaint  was  made,  there  was  a  yard  or  passage,  into  which 

erected  at  the*  ***e  windows  looked,  belonging  to  the  plaintiff,  of  three  feet 

extremity  of     seven  inches  in  width,  which  went  along  the  whole  line  of 

ing  upon  the     h*s  house,  and  formed  an  easement  to  his  premises.     Be- 

premisesof  B.,  tween  the  building  in  question  and  the  plaintiff's  house. 
.  without  inter-  o        i     .  r 

ruption  for  at   there  was  a  space  altogether  of  fourteen  and  a  half  feet. 

a^there  was'  r^iere  was  no  evidence  whatever  of  the  time  when  the  plain- 
no  evidence  of  tiff's  four  windows  were  first  put  out,  but  one  witness 
the  lights  were  deposed  that  he  remembered  them  thirty-eight  years.  It  was 
first  put  out,  proved  that  the  defendant  took  possession  of  the  premises 
chaser  of  B.'s  which  he  had  pulled  down,  about  a  year  previously  to  the 
preDted^'  erection  of  the  building  in  question,  and  that  a  Mrs.  Percy 
their  stead  a  had  occupied  the  premises  bought  by  the  defendant,  for 
otetraoedhA's  twentv  vear8>  whilst  they  were  the  property  of  Dr.  Heber's 
lights :  Held  family,  but  on  what  terms  she  occupied  was  not  known.  It 
was  maintain-  appeared  that  Dr.  Heber's  family  lived  in  a  distant  part  of 
able  for  the  Shropshire,  and  there  was  no  evidence  that  any  agent  on 
though  there  behalf  of  the  family  had  been  in  Blackburn  to  survey  the 
o^no°w?edee  Prem*ses  during  the  time  they  were  in  Mrs.  Percy's  occupa- 
in  B.  or  his  tion.  On  the  part  of  the  defendant  it  was  contended,  first, 
exUtehce  of  ^at  m  consequence  of  the  local  situation  of  the  plaintiff's 
the  windows,    premises,  the  usual  doctrine  whereby  leave  and  licence  from 
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the  owner  of  the  adjoining  land,  to  open  windows,  might  be  1824* 
presumed,  did  not  apply,  inasmuch  as  the  windows  in  ques- 
tion, might  have  been  put  out  without  any  licence  whatever; 
and  second,  assuming  that  doctrine  to  apply  notwithstanding  Lewis. 
the  situation  of  the  premises,  still  it  could  not  come  into 
operation  for  want  of  notice  to  the  original  proprietor  of  the 
land  whereon  the  defendant's  building  was  erected,  and 
Daniel  v.  North  (a)  was  cited.  The  learned  Judge  was  of 
opinion  that  the  plaintiff  bad  made  out  a  primfi  facie  case  to 
entitle  him  to  a  verdict ;  and,  in  the  absence  of  evidence  to 
the  contrary,  he  directed  the  jury  to  presume,  that  these 
were  ancient  lights,  inasmuch  as  they  appeared  to  have  ex- 
isted without  interruption  or  obstruction  for  a  period  of  at 
least  thirty-eight  years ;  but  on  the  authority  of  Daniel  v. 
North  his  lordship  gave  leave  to  move  for  a  new  trial,  if  the 
Court  should  differ  from  him  as  to  the  propriety  of  his- 
direction.  The  Jury,  under  his  lordship's  directions,  found 
their  verdict  for  the  plaintiff,  with  nominal  damages. 

J.  Williams  now  moved  for  a  rule  nisi  for  a  new  trial,  and 
renewed  the  objections  taken  at  Nisi  prius.  First,  the  usual 
doctrine  of  presumption  as  to  the  existence  of  a  grant  op 
agreement,  does  not  arise  in  this  case,  for  this  plain  reason, 
that  the  windows  in  question  might  originally  have  been  put 
out  without  any  licence  whatever  from  anybody.  A  man 
may  build  to  the  extremity  of  his  own  land,  and  open  what 
windows  he  pleases,  subject,  however,  to  have  them  ob- 
structed by  his  neighbours,  who  have  an  equal  right  to  build 
in  the  same  manner.  It  is  only  in  cases  where  the  act  is 
originally  unlawful,  or  wrongfully  done,  that  the  doctrine  of 
presumption  by  acquiescence,  arises.  In  such  cases,  from 
lapse  of  time,  a  grant  or  licence  to  do  the  thing  which  is 
prim&  facie  unlawful,  may  be  presumed,  or  a  right  may  be 
acquired,  in  consequence  of  the  acquiescence  of  those  who 
have  slumbered  over  their  own  interests.    Here  there  was 

(<*)  11  East,  372. 
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1624.  °°  QoceMity  fot  any  grant  or  licence  whatever,  because  the 
original  proprietor  of  the  plaintiff'*  house  might  lawfully  put 
out  these  windows,  and  therefore  die  doctrine  of  presump- 

Lbwis.  lion  does  not  apply.  He  referred  on  this  point  to  the  obser- 
vations of  Abbott f  C.J.  in  Doe  v.  Reed  (a).  Then  secondly, 
assuming  that  the  doctrine  of  presumption  as  to  the  existence 
of  a  grant  may  be  let  in,  still  it  can  only  apply  where  there  is 
notice  shewn  to  have  been  given  to  the  owner  of  the  adjoin- 
ing land,  or  that  he  or  some  authorised  agent  was  privy  to 
the  existence  of  the  windows  and  acquiesced  in  their  con-* 
tinuance.  The  case  of  Bradbury  v.  Grimell  (b),  upon  which 
Daniel  v.  North  was  founded,  is  an  authority  for  the  princi- 
ple that  no  presumption  can  be  m*de  against  the  owner  of 
property  unless  knowledge  is  shewn  in  him  of  the  existence 
of  the  circumstances  from  which  the  presumption  is  to  be 
drawn.  This  doctrine  was  carried  still  farther  in  Wood  v. 
Veal  {c\  where  a  lease  for  ninety-nine  years  was  granted  pf 
buildings  to  which  a  public  right  of  way  was  claimed,  and 
there,  Abbott,  C.J.  ruled  "  that  nothing  done  by  the  tenants 
during  the  continuance  of  the  lease,  without  the  authority  of 
the  landlord,  could  prejudice  his  reversionary  rights."  Here 
no  notice  to,  or  knowledge  of  the  existence  of  these  win* 
dews  was  brought  home  to  the  original  proprietor  of  the 
defendant's  .premises,  or  his  agent,  .so  qs  to  fix  him  with 
cognizance  of  what  had  taken  place,  and  therefore  the  find- 
ing of  the  jury  ought  to  have  been  for  the  defendant  on  that 
point.  That  was.  a  question  of  fact  for  the  jury,  and  not  of 
presumption  as  matter  of  law  for  the  judge.  On  these 
grounds  the  defendant  is  entitled  to  a  new  trial. 

Abbott,  C,  J.— I  am  of  opinion  that  the  direction  of  my 
brother  Holroyd,  to  the  jury,  was  perfectly  correct.  The 
expressions  used  by  me  in  Doe  y.  Reed  were  with  reference 
to  the  case  then  before  the  court,  and  such  as  I  see  no  occa- 

(a)  5  B.  and  A.  332.       (6)  2  Saund.  Rep.  in  the  notes,  175,  d.  e. 
(c)  Ante,  Vol.  i.  2\. 
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sion  oow  to  alter!  because  they  were  intended  to  apply  to  the  1 824. 
matter  then  under  consideration!  and  not  to  be  laid  down  as 
a  general  rule  applicable  to  all  cases.  If  the  doctrine  now 
contended  for  by  Mr.  Williams,  arising  from  the  fact  that  Lewis. 
the  plaintiff's  house  did  not  stand  on  the  very  verge  of  his 
land,  but  that  he  had  an  interval  of  four  feet  without  the 
wall  in  which  the  windows  were  put  out,  was  to  decide 
this  case,  I  am  sure,  that  a  great  number  of  the  actions  tried 
for  obstructing  lights!  in  which  the  plaintiffs  had  pbtained 
verdicts  without  question!  would  be  open  to  the  imputation 
of  baring  been  determined  on  a  wrong  principle!  because 
in  no  one  of  the  cases  which  have  been  decided,  was  the 
plaintiff's  house  standing  on  the  extreme  verge  of  his  land, 
but  some  little  yard  or  passage  was  left  between  his  own 
bouse  and  that  of  his  neighbour.  It  seems  to  me  therefore! 
that  the  verdict  was  perfectly  satisfactory  as  respects  that 
point.  As  to  the  second  objection!  if  it  had  appeared  upod 
the  evidence  that  the  windows  had  been  opened  during  the 
occupation  of  Mrs.  Percy,  who  was  tenant  to  Or.  Heber,  I 
should  have  thought  there  was  great  weight  in  the  argument, 
but  there  is  no  proof  of  that  fact.  The  memory  of  the  wit- 
ness does  not  carry  back  the  date  of  the  existence  of  the  win- 
dows and  die  tenancy  of  Mrs.  Percy  to  the  same  period;  but 
if  that  had  been  done,  then  it  would  become  material  to 
enquire!  whether,  when  the  witness  first  knew  the  windows, 
they  had  the  appearance  of  old  windows ;  for  if  the  evidence 
proved  that  they  were  ancient  lights,  and  shewed  that  for 
thirty-eight  years  at  least  they  had  been  enjoyed,  without 
any  proof  of  the  commencement  of  their  existence,  every 
presumption  must  be  made  in  their  favour.  Therefore!  I 
think  my  brother  Holroyd  was  perfectly  right  in  directing 
the  jury  to  presume  a  right  in  the  plaintiff  to  put  out  these 
window**,  with  the  assent  of  the  neighbouring  occupier, 
unless  something  was-  offered  on  the  other  side  to  rebut 
that  presumption. 

Bay  ley,  J. — I  am  also  of  opinion  that  my  brother  Hoi' 
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1824.        roydfs  direction  to  the  jury  was  perfectly  correct  in  point  of 

^y***      law.    I  do  not  say  that  twenty  years  possession  of  an  ease- 
Cross  .  _ 

©.  ment  will  found  a  legal  right  to  its  enjoyment;  but  I  take 

this  to  be  quife  clear,  that  if  there  has  been  an  uninterrupted 
possession  of  light,  of  water,  or  of  any  other  easement  for 
twenty  years,  it  affords  a  ground  for  presuming  a  right,  and 
if  there  is  nothing  to  rebut  the  presumption,  a  jury  should 
not  be  left  to  guess  and  conjecture  and  run  in  opposition 
to  this  presumption,  but  should  be  directed  to  act  upon  it. 
In  Darwin  v.  Upton  (a),  which  was  an  action  on  the  case 
for  obstructing  the  plaintiff's  lights,  who  proved  an  uninter- 
rupted possession  of  them  for  twenty-five  years,  it  was  held, 
that  so  long  a  possession  was  such  decisive  presumption  of 
a  right  by  grant  or  otherwise,  that  unless  contradicted,  or 
explained,  the  jury  ought  to  believe  it.     In  Bealey  v. 
Shaw  (&)  Lord  Ellenborougk  says,  "  I  take  it  that  twenty 
years  exclusive  enjoyment  of  the  water  in  any  particular 
manner  affords  a  conclusive  presumption  of  right   in  the 
party  to  enjoy  it  derived  from  grant  or  act  of  parliament." 
Since  the  case  of  Darwin  v.  Upton  it  has  been  the  under- 
standing of  the  profession,  that  if  a  twenty  years  possession 
of  lights  is  proved,  and  there  is  nothing  to  rebut  the  pre- 
sumption of  right,  the  jury  are  not  to  be  left  to  conjecture 
and  guess,  but  are  to  presume  that  that  right  has  been  con- 
stantly enjoyed,  and  has  been  enjoyed  because  nobody  had 
the  power  to  prevent  it.    Mr.  Williams  says,  that  in  order 
to  draw  a  presumption  of  this  kind,  the  act  itself  must 
originally  have  been  illegal.    That  is  contrary  to  every  prin- 
ciple of  law,  as  applied  to  the  case  of  lights,  because  in 
every  instance,  whether  a  man  builds  on  the  extremity  of  his 
own  land  or  not,  he  is  at  liberty  to  make  in  his  own  walls 
what  openings  he  thinks  fit,  and  having  made  them,  he  may 
fill  them  up  with  glass  or  any  other  transparent  substance, 
though  he  overlooks  his  neighbours.    The  neighbour,  in- 
deed, is  entitled  to  build  up  his  own  wall  in  opposition, 

(a)  2  Saund.  in  notes,  175.  c.  <L  (b)  6  East,  207. 
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and  be  has  also  the  same  right  to  open  windows.  But 
if  A.  opens  lights  overlooking  the  land  of  B.,  and  a  pe- 
riod of  twenty  years  is  suffered  to  elapse  without  any  in- 
terruption of  his  enjoyment,  such  an  uninterrupted  pos- 
session is  sufficient  to  found  a  presumption  that  A.  had 
originally  leave  and  licence  to  ojpen  those  lights,  and  that 
there  was  a  bargain  on  the  part  of  B.  not  to  obstruct  them. 
But  this  is  not  merely  the  case  of  a  twenty  years  enjoyment 
and  possession,  it  is  the  case  of  a  possession  the  com- 
mencement of  which  it  is  impossible  to  ascertain.  The  win- 
dows were  proved  to  have  existed  as  far  back  as  thirty-eight 
years;  bnt  that  was  not  the  commencement  of  their  exist- 
ence, they  might  have  commenced  at  a  more  distant  period. 
It  might  bave  been  that  at  the  time  this  house  was  erected 
die  land  on  both  sides  belonged  to  the  same  person,  who 
reserved  to  himself  the  right  to  keep  those  windows  in  the 
state  in  which  they  were  at  the  time  he  parted  with  the 
land  on  which  the  defendant's  premises  are  built.  It  seems 
to  me,  therefore,  that  if  in  this  case  it  had  been  left  to  the 
jury  to  say  whether  there  was  or  was  not  a  right  to  these 
windows,  and  they  had  found  that  there  was  no  right,  it 
would  have  been  the  duty  of  the  Court  to  say  that  they  had 
given  a  wrong  verdict,  and  to  have  granted  a  new  trial. 
When  there  was  evidence  in  this  case  to  found  the  pre- 
sumption of  right,  and  nothing  to  rebut  it,  the  jury  had  no 
discretion  to  exercise ;  the  learned  judge  was  bound  to  di- 
rect them  in  point  of  law,  to  find  in  favour  of  the  right. 
The  case  of  Daniel  v.  North  shews,  that  when  the  origin  of 
the  right  claimed  can  be  traced,  the  doctrine  of  presump- 
tion is  at  an  end.  In  that  case,  the  precise  time  when  the 
windows  were  put  out,  was  ascertained,  and  upon  that 
ground  the  Court  determined  against  the  presumption  of  a 
grant  as  against  the  landlord,  there  being  no  evidence  to  shew 
that  they  were  put  out  with  lis  knowledge.  Here  it  is 
not  necessary  to  presume  a  grant,  but  that  something  was 
done  at   the  time  the  plaintiff's  building  was  originally 


GASES  IN  THE  XING  S  BENCH, 

erected  which  took  away  from  the  proprietor  of  the  adjoin- 
ing land  the  right  to  dispute  the  propriety  of  opening  these 
windows.  After  enjoyment  for  thirty-eight  years,  and  there 
being  no  proof  of  the  origin  or  commencement  of  the  win- 
dows, 1  think  the  learned  Judge  was  correct  in  telling  the 
jury  that  they  had  no  right  to  exercise  any  discretion  upon 
the  subject,  but,  in  the  absence  of  evidence  to  the  contrary, 
were  bound  to  presume  a  right  in  the  plaintiff  to  maintain 
the  action. 

Littledale,  J. — I  think  there  is  no  ground  for  dis- 
turbing this  verdict.  As  to  the  first  point,  n*mely,  that  the 
situation  of  these  premises  rendered  it  impossible  to  apply 
to  this  case  the  usual  doctrine  of  presumption  with  respect 
to  grants,  I  think  it  is  not  tenable,  because  it  appears  to  me  to 
be  immaterial  whether  the  premises  were  built  up  to  the 
extremity  of  the  plaintiff's  land  or  not,  with  reference  to  t&e 
doctrine  of  presumption.  It  is  lawful  for  a  ipan  to  build  on 
his  own  land  where  he  pleases,  and  open  windows  where  he 
pleases.  It  sometimes  happens  that  a  man  covenants  not 
to  open  windows  bo  as  to  overlook  his  neighbour's  premises, 
but  where  there  is  no  restriction  of  that  kind  he  nmy  put 
out  lights  where  he  pleases.  The  jrule  of  pres.umptioo,  as 
to  lights,  is  perfectly  different  in  its  application  to  the  case 
of  a  right  of  common,  and  a  right  of  way.  In  the  case  of  a 
eight  of  common  or  a  right  of  way,  the  party  who  attempts 
to  assert  the  one. or  the  other  illegally,  would  be  a  tres- 
passer; but  there  is  nothing  illegal  in  putting  out  lights,  and 
therefore  it  does  not  appear  to  me  that  the  local  situation  of 
the  premises  makes  any  difference  in  applying  the  doctrine 
of  presumption  to  this  case.  Then,  as  to  the  second 
ground,  it  appears  that  these  lights  have  existed  for  at  least 
thirty-eight  years,  and  that  during  all  that  time  the  enjoy- 
ment of  them  has  been  uninterrupted.  No  proof  was 
offered  of  any  interruption,  and  therefore,  in  the  absence  of 
any  evidence  to  the  contrary,  it  must  be  presumed  that  these 
lights  were  put  out  originally  under  such  circumstances  as 
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would  enable  the  plaintiff  to  maintain*  his  action   for  ob- 
structing, them. 

Holroyd,  J. — I  told  the  jury  that  upou  the  evidence 
adduced  in  support  of  the  plaintiff's  right,  these  must  be 
taken  to  be  ancient  windows,  because  they  appeared  prim& 
facie  to  have  been  enjoyed  from  all  time  without  interrup- 
tion. ;  There  being  no  evidence  to  shew  when  they  were  first 
put  out,  or  that  they  were  enjoyed  otherwise  than  as  of  right, 
I  was  of  opinion  the  jury  were  bound  to  presume  a  grant, 
and  that  the  plaintiff  had  a  right  to  maintain  his  action. 
My  Lord,  and  my  learned  brothers,  being  of  opinion  that 
my  direction  to  the  jury  was  correct  in  point  of  law,  I  will 
only  add,  that  in  some  cases,  occupation  and  uninterrupted 
enjoyment  alone,  for  a  length  of  time,  constitute  evidence 
of  a  right.  That  is  so  in  the  case  of  water.  With  respect 
to  the  enjoyment  of  lights,  I  take  it,  that  a  man  may  erect  a 
house  on  his  own  ground  with  lights  looking  upon  the 
ground  of  another;  and  if  he  is  permitted  to  enjoy  them 
for  a  length  of  time  without  obstruction  or  interruption, 
they  are  to  be  considered  as  ancient  lights,  and  he  may  pre- 
scribe for  them.  I  see  no  reason  for  altering  the  opinion 
which  I  gave  at  Nisi  Prius,  and  therefore  1  think  this  rule 
ought  to  be  refused. 


Rule  refused. 


Shaw  v.  Hislop.  Monday, 

May  10. 

ASSUMPSIT  for  goods  sold  and  delivered.    The  defend-  Where  goods 

ant  pleaded  in  abatement,  that  the  promises  in  the  declara-  by  one  of  two 

tion  were  made  by  himself  and  one  Twyfordy  jointly. —Issue  chapel-war- 

use  of  the  church : — Held,  that  the  warden  giving  the  order  might  be  sued  separately, 
without  joining  his  brother  officer. 

After  plea  in  abatement  found  against  a  defendant,  the  Court  will  not  grant  a  new 
trial,  even  upon  payment  of  costs. 

VOL.  IV.  It 
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thereon.  At  the  trial  before  Holroyd,  J.  at  the  last  assises 
for  Lancashire,  it  appeared  in  evidence,  that  the  defendant 
and  Tvcyj'ord  were  chapel-wardens  of  St.  Jnris  church,  Man- 
chester. The  goods,  which  were  the  subject  of  the  action, 
had  been  ordered  by  the  defendant  Histop  alone,  and  had 
been  supplied  by  the  plaintiff  for  the  use  of  the  church. 
There  was  no  evidence  to  fix  Tuyford  personally  with  lia- 
bility.   The  plaintiff  had  a  verdict  of  32/.  9*.  4d. :  and, 

Tindat  now  moved  for  a  new  trial ;  and  contended,  that  the 
two  chapel-wardens  ought  to  have  been  sued  jointly,  and 
that  one  alone  was  not  liable  for  the  debt.  In  point  of  law, 
it  must  be  taken  that  the  order  of  one  is  the  order  of  both. 
The  order  given  by  the  defendant  Hislop  was  within  the 
scope'  of  his  employment  as  chapel- warden;  and  as  it  was 
perfectly  notorious  that  both  acted,  although  both  did  not 
give  the  order  in  this  instance,  they  ought  to  have  been  sued 
jointly. 

Pea  Curiam. — There  was  no  necessity  to  join  both 
chapel-wardens  in  the  action.  The  plaintiff  knows  nobody 
\  but  (be  person  who  gives  him  the  order,  and  therefore  that 
)  person  is  primarily  liable  to  him.  The  only  question  is, 
what  pocket  the  money  is  immediately  to  come  out  of. 
This  verdict  will  not  prevent  the  defendant  from  resorting 
to  Twyford  for  contribution,  and  both  may  reimburse  them- 
selves by  means  of  a  rate  upon  the  parishioners. 

Tindal  then  moved,  on  payment  of  costs,  for  a  new 
trail  upon  an  affidavit  of  surprize,  to  the  effect  that  the  de- 
fendant expected  the  plaintiff's  witness  would  prove  that 
Txxyford  was  present  when  the  order  was  given,  and  there- 
fore he  did  not  come  prepared  to  prove  that  fact  by  other 
evidence;  but 

Per  Curiam. — We  know  of  no  instanoe  in  which  a  new 
trial  has  been  granted  upon  payment  of  costs  in  a  case 
wherein  the  defendant  has  pleaded  in  abatement. 

Rule  refused. 
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Edge  v.  Frost.  Tuesday, 

Mny  11. 

ASSUMPSIT  upon  a  guarantee.     The  first  count  of  the  Where,  on 

declaration  stated,  that  plaintiff,  at  the  request  of  defendant,  j£tio"  *lw** 

would  perform  and  complete  certain  works,  and  furnish  the  guarantee  for 
.  ,    e  .  <-     ■•  i       the  payment 

necessary  materials  for  putting  up  a  gas  apparatus,  for  light-  of  work  done 

ing  with  gas  a  certain  theatre  or  place  of  public  entertain-  for  a  thl?1 

person,  tne 

ment  known  by  the  name  of  "  The  Royal  West  Loudon  plaintiff  at  6  rst 

Theatre,"  for  John  Br  union;  said  work  to  be  performed  in  ^udp^nsthc 

a  scientific  manner,  as  should  be  thought  necessary  and  ap-  guarantee,  but 

proved  of  by  one  Mr.  Evans,  he,  defendant,  undertook  and  80rted  to  the 

promised  plaintiff  that  he  would  see  plaintiff  paid  for  said  comraon    , 
4  it.  ,  ,  .     count*,  and 

gas  apparatus.     Averment,  that  the  work  was  performed  in  made  out  the 

a  scientific  manner,  and  as  was  thought  necessary  and  ap-  jj^ljj aot'9 

proved  of  by  Mr.  Evans;  that  J.  Brunton  refused  to  pay  principal, and 

for  the  same;  of  which  refusal  defendant  had  notice,  and  ^riicton& 

that  defendant  thereby  became  liable.    There  were  two  those  counts: 

other  counts  upon  the  guarantee,  and  the  common  counts  verdict  could 

for  work  and  labour,  fee. — Plea,  non  assumpsit,  and  issue  "otbedis- 
i  *      ,         •  ,  .    *  ^7.         r*   t  i       •    •         .     turbed.   Sem- 

thereon.    At  the  trial  before  Abbott >  C.  J.  at  the  sittings  in  Me,  however, 

Middles  after  last  term,  it  appeared  in  evidence,  that  John  ^^l^fa. 
Brunton,  being  the  lessee  of  the  theatre  in  question,  applied  charged, 
to  the  plaintiff  to  fit  the  building  up  with  the  necessary  ap- 
paratus for  lighting  it  with  gas.  After  the  work  was  com- 
menced, the  plaintiff  became  doubtful  of  Brunt  oris  ability 
to  pay  the  expence  of  the  apparatus  ordered,  and  refused  to 
go  on  with  it  until  he  bad  the  guarantee  of  some  respectable 
person.  The  plaintiff  was  referred  to  the  defendant,  who 
give  him  the  following  written  undertaking :  "  Royal  West 
London  Tknatre,  Monday,  $  Sept.  1822.  I  hereby  under- 
take to  Mr;  Thomas  Edge,  to  see  him  paid  for  the  gas  ap- 
paratus he  has  put  np  and  furnished  for  Mr.  John  Brunton, 
according  to  the  work,  to  be  performed  in  a  scientific  man- 
ner as  shall  be  thought  necessary  and  approved  by  Mr. 

R'i 


CASES  IN  THE  KING  S  BENCH, 

Evans,  the  superintendant  of  the  gas  works  in  Peter  Street. 
(Signed)  John  Frost."  Upon  receiving  this  guarantee, 
the  plaintiff  proceeded  with  the  work,  completed  it,  and 
Brunton  being  unable  to  pay  the  amount,  the  present  ac- 
tion was  brought.  At  the  trial,  the  plaintiff  shaped  his 
case,  in  the  first  instance,  entirely  upon  the  guarantee ;  and 
the  case  of  Matson  v.  Wharham  (a)  was  cited  .as  an  authority 
for  the  position,  that  there  is  no  distinction  between  a  pro- 
mise to  pay  for  goods  furnished  for  the  use  of  another  made 
before  they  are  delivered,  and  one  made  after;  but  in  the 
course  of  the  cause  it  came  but  in  evidence  from  the  plain- 
!  tiff's  witnesses,  that  the  defendant  had  himself  given  orders 
about  the  work  both  before  and  after  the  guarantee  was 
given ;  and  at  the  suggestion  of  the  learned  Judge,  the 
plaintiff  then  resorted  to  the  common  counts,  so  as  to  fix 
the  defendant's  liability  as  a  principal.  On  the  part  of  the 
defendant,  evidence  was  produced  to  shew,  that  although 
he  had  formerly  some  interest  in  the  theatre,  yet,  at  the 
period  in  question,  he  had  nothing  whatever  to  do  with  it, 
and  that  the  work  in  question  was  not  done  for  his  benefit. 
The-  Lord  Chief  Justice  left  it  to  the  jury  to  determine, 
v  wh^het'Tthte4  defendant?  although  he  had  no  interest  in  the 
theatre  at  the' period  iii  question,  was  hot  one  of  the  persons 
who  had  originally  given  orders  for  the  gas  apparatus;  for 
if  he  was,  a  verdict  might  be  recovered  upon  his  own  per- 
sonal liability,  without  regard  to  the  guarantee.  The  jury 
found  their  verdict  for  the  plaintiff,  for  the  sum  demanded, 
on  the  common  counts  for  work  and  labour  aud  materials 
found,  declaring  their  opinion  to  be,  that  the  defendant  was 
one  of  the  persons  who  originally  gave  the  order  for  the 
work. 

Chitty  novt  moved  for  a  new  trial,  on  the  ground  that  if 
the  plaintiff  was  entitled  to  maintain  his  action,  it  must  be 
upon  the  guarantee,  and  not  upon  the  common  counts,  be- 
cause, it  was  quite  evident,  from  the  terms  of  the  guarantee 

(a)  2  T.  K.  80. 
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itself,  that  the  work  was  to  be  done,  not  for  the  defendant, 
but  for  Brunton.  The  question  is,  how  the  parties  them- 
selves understood  the  instrument,  and  the  nature  of  their 
obligations;  and  the  case  is  not  to  be  determined  by  any 
incidental  or  collateral  circumstances,  importing  a  liability 
on  the  part  of  the  defendant  as  a  principal.  The  plaintiff 
himself  shaped  his  case  entirely  upon  the  guarantee,  which 
shews  that  he  never  considered  the  defendant  liable  as  a 
principal.  It  was  at  the  suggestion  of  the  judge  that  the 
common  counts  were  resorted  to;  but  it  is  submitted,  that 
it  was  not  competent  to  the  plaintiff,  after  he  had  launched 
his  case  upon  the  guarantee,  to  resort  to  the  defendant's 
liability  as  a  principal.  At  all  events  this  is  a  case  in  which 
the  bail  ought  to  be  relieved,  the  defendant  having  failed  to 
recover  upon  the  guarantee.  For  this  he  cited  Caswell  v. 
Coare  (a). 

Abbott,  C.  J. — I  desired  the  jury  to  say  whether  the 
defendant  was  one  of  the  original  employers  of  the  plaintiff, 
and  as  they  found  that  he  was,  it  is  perfectly  clear  that  the 
plaintiff  is  entitled  to  a  verdict  on  the  common  counts  for 
work  and  labour  and  materials  found.  If  the  bail  are  enti- 
tled to  any  relief,  that  must  be  the  subject  of  a  separate  ap- 
plication. 

The  other  judges  concurred,  and  intimated  an  opinion 
that  the  plaintiff  might  have,  recovered  upon  the  guarantee, 
inasmuch  as  it  amounted  to  an  undertaking  to  see  the  plain- 
tiff paid  at  all  events. 

%     Rule  refused. 

(a)  2  Taunt.  107.     Vide  1  Saund.  211,  in  note  a.  and 
Cowp.  227. 
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Doe  demise  Luc*  Crump,  Widow,  v.  R.  Sparkes,. 

Tuesday,  and  Another. 

May  11. 

Testator  de-  EJECTMENT  for  certain  freehold  and  leasehold  pre- 
daThters  J  m**e9,  "torate  in  the  parish  of  Worplesdon,  in  the  county  of 
and  E. "  their  Surrey.  Plea,  the  general  issue.  At  the  trial  before  JUx- 
forranTadmi-  ander>  C-  B-  at  the  la8t  Assizes  for  the  county  of  Suirey,  it 
nistrators,  appeared  in  evidence  that  the  lessor  of  the  plaintiff  claimed 
tween  them,      the  property  in  question  as  the  right  heir  of  one  William 

all  and  every     Cross,  who  died  seised  thereof,  in  1719,  leaving  a  will  of 

his  messuages,  '  '  ,  '  ° 

lands,  tene-      lands  and  other  property,  as  after  mentioned.    The  testator 

redhamenta      **ad  keen  mar"ec*  twice,  and  upon  each  of  his  wives  made  a 

both  freehold    settlement,  and  thereby  limited  the  estates  respectively  to 

in,&c.  to  have  tne  U9e  °f  himself  and  wife,  and  the  issue  of  the  marriage, 

and  to  hold  to  an(j  tnen  to  the  use  of  his  right  heirs  for  ever.    By  the 

the  said  J.  and  . 

E.  their  heirs,  second  marriage  he  had  two  daughters,  named  Jane  Cross 

Snbcmtofs  and  Elizabeth  Cross>  and  b?  his  wiH  ^^  22d  Ma*>  17l4> 
equally."  he  devised  as  follows ;  "  I  give  and  devise  to  my  daughters, 

testator  by       Jane  Cross  and  Elizabeth  Cross,  their  executors  and  adnit- 
this  devise,      nistrators,  equally  between  them,  all  and  every  my  mes- 
Interest  in  the  suages,  lands,  tenements  and  hereditaments,  both  freehold  and 
daubers  in     leasehold>  in  Worplesdon,  Wokeing,  and  Stoke  next  Guild- 
fee,  to  the  ex-  ford,  in  the  county  of  Surrey,  and  in  Lymster,  in  the  county 
right°heirs.  *   °*  ^us$ex> or  elsewhere  in  the  kingdom  of  England,  to  have 
and  to  hold,  to  the  said  Jane  and  Elizabeth  Cross,  their 
heirs,  executors  and  administrators,  equally.    Item,  I  give 
and  devise  to  my  loving  wife  Joan,  during  her  widowhood, 
the  use  of  all  such  household  goods,  linen,  bedding,  and 
utensils  of  household,  as  shall  be  sufficient  for  her  own  pri- 
vate use,  and  after  her  decease,  or  determination  of  her  said 
widowhood,  I  give  the  said  goods  and  chattels  to  my  said 
two  daughters  equally,  and  I  give  unto  my  said  two  daugh- 
ters all  other  my  goods  and  chattels  after  my  debts  shall  be 
paid,  and  my  funeral  expenses  discharged ;  and  I  nominate 
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my  said  two  daughters,  Jane  Cross  and  Elizabeth  Crass, 
executrixes  of  this  my  will."     In  1719,  the  testator  died      ^jy^ 
without  revoking  or  altering  his  will*     The  defendants  «. 

claimed  the  property  in  question,  as  the  descendants  of  the  an(|  Another. 
two  daughters  by  the  second  marriage,  and  the  lessor  of  the 
plaintiff  claimed  as  the  testator's  right  heir  by  the  first 
marriage.  The  question  at  the  trial  was,  whether  the  devise 
above  mentioned  was  sufficient  to  pass  the  whole  legal  in- 
terest to  the  daughters  of  the  second  marriage  in  the  estates 
in  question,  so  as.  to  extinguish  all  reversionary  interest  in 
the  testator's  right  heirs.  The  learned  Judge  was  of  opi- 
nion that  the  will  of  the  testator  passed  the  whple  of  his 
-interest  to  his  daughters  in  fee,  and  therefore  directed  a 
nonsuit. 

Taddy,  Serj.  now  moved  for  a  new  trial,  and  submitted 
that  the  effect  of  the  will  was  not  to  pass  the  whole  of  the 
testator's  interest  to  his  daughters  by  the  devise.  The 
daughters  of  the  second  marriage  took  only  estates  tail,  and 
after  their  estates  were  extinct,  the  interest  in  reversion  went 
over  to  the  testator's  right  heirs.  He  cited  Roe  v.  Avis  (a), 
and  contended,  on  the  authority  of  that  case,  that  the  devise 
did  not  pass,  the  whol^  interest  to  the  two  daughters. 

Abbott,  C.  J. — The  general  rule  of  law  is,  that  if  the 
words  of  a  will  are  sufficient  to  carry  every  interest  which 
the  testator  has,  they  must  be  understood  to  carry  every  in- 
terest, unless  there  be  something  manifestly  shewing  that 
the  intention  is  not  to  pass  all,  but  a  part.  I  cannot  find 
any  thing  in  the  language  of  this  will,  shewing  that  the  tes- 
tator did  not  mean  to  give  his  daughters  all  he  had. 

Bay  ley,  J.— The  intention  here  is  perfectly  plain,  and 
shews  that  the  testator  meant  to  devise  the  whole  of  his  in- 
terest. 

(«)  4  T.  R.  605. 


Doe 

v. 

Sparkes 

and  Another. 
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Holroyd,  J. — I  also  think  the  words  of  this  will  snffi-  - 
cient  to  pass  to  the  daughters  the  whole  of  the  testator's 
interest.    The  case  of  Roe  v.  Avis  is  distinguishable  from 
this,  because  there  the  testatrix,  after  devising  her  estates  to 
A.  and  B.  and  their  heirs,  &c.  devised  "  all  the  residue  and 
remainder  of  her  estate  and  effects  to  be  sold  as  soon  as ; 
might  be  after  her  death,  and  her  funeral  expenses  to  be  paid 
thereout,  and  the  overplus,  if  any,  to  be  divided  between  D. 
and  JE."    This  particular  limitation  shewed  that  the  inten-  • 
tion  of  the  testator  was  not  to  exclude  the  reversion.    Now 
here  the  testator  plainly  meant  to  pass  all  he  had  to  bis  • 
daughters  in  fee. 


Littledale,  J.  concurred. 


Rule  refused. 


Tuesday, 
May  11. 

A  notice  dated 
27th  and  serv- 
ed on  the  28th 
8eptemb€r9 
requiring  a 
tenant  to  quit 
"  at  Lady-day 
next,  or  at  the 
end  of  his 
current  year," 
must  be  un- 
derstood to 
mean  a  six 
months',  and 
not  a  two 
days'  notice 
to  quit. 


Doe  demise  Lord  Huntingtower  v.  J.  Cuiliforp. 

CjECTMENT  for.  a  dwelling-house  and  an  acre  of  land, 
with  the  appurtenances,  situate  in  the  parish  of  Ilchester,  in 
the  county  of  Somerset.  At  the  trial  before  Burrough,  J. 
at  the  last  Assizes  for  Somersetshire,  a  verdict  was  found  for 
the  plaintiff. 


now  moveji  for  a  rule  nisi  to  enter  a  non- 
suit for  an  objection  to  the  terms  of  the  notice  to  quit. 
The  defendant  was  admitted  into  possession  of  the  pre- 
mises in  question  on  the  4th  August,  1831,  as  tenant  to 
the  plaintiff.  On  the  28th  September,  1822,  a  notice  to 
quit  was  served  upon  the  defendant  in  the  -following 
terms?  "James  Culliford;  I  give  you  notice  to  quit  the 
house  and  land  you  rent  of  me  in  the  parish  of  Ilchester,. 
and  to  deliver  up  the  same  to  me  or  my  heirs  or  as- 
signs, at  Lady-day  next,  or  at   the  end  of  your  current 
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year.  Dated  this  27th  September,  1822."  This,  he  sub- 
mitted, was  an  insufficient  notice,  inasmuch  as  it  having 
been  dated  on  the  27th  September,  it  would  apply  to  the 
then  current  year  ending  on  the  29th  September,  in  which 
case  the  defendant  would  only  have  two  days'  notice  to  quit. 
The  notice  ought  to  be  construed  strictly,  and  the  Court  are 
bound  to  assume  that  the  landlord  meant  to  give  his  tenant 
nothing  but  a  legal  notice.  This  is  not  a  legal  notice,  and 
therefore  the  defendant  is  entitled  to  have  a  nonsuit  entered. 

Abbott,  C.  J. — There  is  no  valid  objection  to  this  no- 
tice. There  is  one  rule  of  construction  in  cases  of  this 
nature,  which  is  no  less  sound  than  ancient,  namely,  to  give 
such  a  sense  to  ambiguous  words,  as  will  effectuate  the  in- 
tention of  the  parties.  Applying  that  rule  to  this  case,  it 
appears  to  me  that  the  words  "  at  the- end  of  your  current 
year,*9  may  be  understood  to  mean  the  end  of  the  current 
year  ending  at  the  ensuing  Lady-day.  The  words,  I  think, 
are  plainly  applicable  to  the  current  year  ending  at  Lady- 
<fay, 'l  833. 

Bay  ley,  J. — We  are  to  look  to  the  intention  of  the 
landlord.  When  general  language  is  used,  which  is  open  to 
doubt,  the  rule  is  to  make  it  sensible,  not  insensible.  The 
state  of  the  defendant's  holding,  shews  it  to  be  quite  clear 
that  the  landlord  did  not  mean  the  year  ending  at  Michael- 
mas day.  He  could  not  intend  to  give  a  notice  to  quit  in. 
two  days,  because  that  would  be  no  notice  whatever.  By 
mentioning  Lady-day  next,  it  is  clear  he  meant  to  give  a  six 
months'  notice,  or  such  a  notice  as  the  law  required.  He 
intended  to  give  an  effective  notice,  and  it  is  quite  sufficient 
if  the  tenant  understands  what  is  meant. 

The  other  Judges  concurred. 

Rule  refused. 
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1824. 


Tuesday,  REED  V.  The  INHABITANTS  of  the  HUNDRED  of 

**"■  Gainsbuby. 

Icti"PSJnan  ACTION  on  the  9  Geo.  I.  c.  M.  a.  8.  against  the  hundred 
the  9  Geo.  l.  of  Gainsbury,  in  Somersetshire,  to  recover  the  value  of  a 
against  the  *t&ck  of  corn,  the  property  of  the  plaintiff,  alleged  to  have 
hilird  ^rV01^  ">een  w*^*^y>  maliciously  and  feloniously  set  on  fire  and 
malicious  de-    consumed,  by  some  person  or  persons  unknown  to  the 

sS0of  wrn  P1**^  A*  tbe  t™1  before  BmmjikI,  Seqt.  at  the  last 
by  fire,  it  is  Taunton  Assizes,  it  appeared  in  evidence,  that  the  stack  in 
gta^uch  eri-  question  was  destroyed  by  fire,  on  Christmas  Eve,  18£$. 
dence  as  may  The  stack  was  situate  in  the  angle  of  an  inclosed  field,  at 
dace  the  Jury    the  junction  of  two  roads,  a  few  yards  distant  from  the 

to  believe  that  highway.    No  direct  evidence  was  given  that  the  stack  was 

tne  ore  was 

wilful  and  ma-  wilfully  and  maliciously  ignited,  and  the  only  proof  from 

a  declaradon^  wkich  *  wilful  and  malicious  act  could  he  implied,  was,  that 

tiDon  this  act    some  of  the  inhabitants  of  the  neighbourhood,  returning 

tic?of  the  fire  home  from  their  Christmas  festivities,  about  two  in  the 

to  have  been    coming,  saw  two  strange  men  standing  talking  together,  by 

parish,  instead  a  g*te  which  led  into  the  close  where  tbe  stack  was  situate. 

SaS^r"^  r^be  men  were  not  8P°,Len  t0  by  tlie  pawengears,  but  in  a 

Aomte^asre-    short  time  afterwards  tbe  stack  was  observed  to  be  in 

statute /ueld  ^ames>  w*d  was  soon  consumed.    It  was  contended,  on  tbe 

that  theobjec-  part  of  the  defendants,  that  this  evidence  was  insufficient  to 

by  the  verdict.  g°  to  the  jury,  to  shew  that  the  stack  had  been  wilfully  and 

maliciously  set  on  fire,  so  as  to  entitle  the  plaintiff  to  recover. 

The  learned  judge  thought  there  was  sufficient  evidence 

from  which  the  jury  might  reasonably  draw  the  conclusion 

that  the  stack  was  wilfully  set  on  fire,  and  left  the  case  to 

them  with  that  direction.    The  jury  found  for  the  plaintiff, 

damages  «£lOO. 

Wilde  now  moved  for  a  rule  to  shew  cause  why  tbere 
should  not  be  a  new  trial  granted,  or  why  the  judgment 
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should  not  be  arrested.    In  support  of  tbe  fiest  part  of  his        1624. 
motion,  he  contended  that  there  was  no  evidence  from 
which  the  jury  could  reasonably  draw  the  conclusion,  that 
the  fiee  was  wilful  and  malicious.    Admitting,  that,  in  sup-         The 
port  of  this  action,  the  same  positive  and  direct  proof  would  Qf 

not  be  required  as  in  a  prosecution  against  a  person  for  the  Gaiksbury. 
felony,  still  there  ought  to  be  such  cogent  evidence  as  could 
leave  no  room  for  the  jury  to  doubt  that  tbe  fire  was  wilfully 
and  maliciously  kindled.  Now  for  any  thing  that  appeared, 
this  fire  might  have  arisen  from  accidental  causes,  particu- 
larly at  that  season  of  the  year,  when  the  inhabitants  of  the 
surrounding  neighbourhood  were  returning,  perhaps,  with 
lighted  tobacco  pipes,  from  their  Ckristmat  festivities.  No 
proof  whatever  was  given  of  the  manner  in  which  the  fire 
was  kindled.  All  the  evidence  was  consistent  with  an  inno- 
cent cause  of  misfortune ;  and  in  die  absence  of  any  proof 
of  an  unlawful  act,  the  jury  ought  not  to  be  directed  to  draw 
a  conclusion  which  the  evidence  could  not  fairly  warrant 
The  onus  lay  upon  the  plaintiff  to  give,  at  least,  reasonable 
evidence  of  a  wilful  and  malicious  act,  before  the  hundred 
could  be  charged,  Then  in  support  of  the  motion  to  arrest 
the  judgment,  he  submitted  that  the  declaration  was  ill,  for 
not  pursuing  the  language  of  the  statute.  The  allegation 
in  tbe  declaration  was,  that  notice  of  the  fire  was  given 
within  two  days,  to  the  inhabitants  of  tbe  pariah,  near  tbe 
place,  &e.  instead  of  the  "  town,  tillage,  or  hamlet,"  which 
are  the  words  of  tbe  act.  It  is  quite  obvious  that  the  legis- 
lature intended  that  the  notice  should  be  given  to  tbe  inha- 
bitants of  a  place  where  there  is  a  congregation  of  houses, 
and  where  the  transaction  may  become  immediately  notori- 
ous, and  enable  the  inhabitants  to  raise  the  country  by  hue 
and  cry  upon  the  felons,  if  a  felony  was  actually  committed. 
This  could  not  be  so  well  answered,  by  giving  notice  to  the 
parish,  which  is  a  mere  ecclesiastical  division,  and  in  which 
there  may  be  but  very  few  inhabitants.  The  omission  of 
the  word  "  parish"  in  the  statute,  shews  that  the  legislature 
considered  a  notice  to  the  parish  insufficient.    It  is  alleged 
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in  the  declaration,  that  the  notice  was  given  "  according  to* 

the  form  of  the  statute/'    This  was  not  so,  and  therefore  it. 

%/*       is  a  good  objection  in  arrest  of  judgment.     The  statute, 

The         though  remedial  as  to  the  plaintiff,  is  strictly  penal  as  to  the 

of  defendant,  and  ought  to  be  construed  accordingly.     Norrisf 

Gaimbuby.   v>  The  Hundred  of  Gawtry  (a). 

Abbott,  C.  J. — I  am  of  opinion  that  there  is  no  ground 
either  for  granting  a  new  trial,  or  for  arresting  the  judgment. 
In  order  to  support  the  allegation,  that  the  fire  was  wilful 
and  malicious,  it  is  not  necessary  to  give  distinct  and  posi- 
tive evidence  of  a  wilful  and  malicious  act.  It  is  enough,  if 
reasonable  evidence  be  adduced  to  satisfy  the  minds  of  the 
jury,  that  it  did  not  arise  from  an  accidental  or  innocent 
cause.  Under  the  circumstances  of  the  present  case,  there 
is  no  reason  to  suppose  that  the  fire  proceeded  from  an 
internal  cause.  In  another  part  of  the  year,  if  the  corn  had 
been  stacked  in  a  damp  state,  or  if  there  had  been  a  storm, 
accompanied  with  lightning,  possibly  a  fire  might  have  oc- 
curred from  either  of  those  causes ;  but  considering  that  this* 
fire  took  place  in  the  depth  of  winter,  and  that  the  stack  was 
in  such  a  situation  that  no  person  passing  along  the  road 
could,  through  carelessness  or.  accident,  communicate  a  fire 
to  it,  I  think  there  was  reasonable  evidence  from  which  the 
jury  might  presume  that  the  fire  was  wilful  and  malicious: 
Then  as  to  the  objection  in  arrest  of  judgment,  I  find  that  a 
similar  objection  was  taken  and  overruled  in  Cook  v.  The 
Hundredors  of  Pimbill  (b).  In  that  case,  the  allegation  of 
notice  was  "  to  the  inhabitants  of  the  parish"  and  it  was 
held,  that  though  the  act  required  the  notice  to  be  given  to 
the  inhabitants  of  the  town,  village,  or  hamlet,  yet  as  the  law 
prima  facie  intends  every  parish  to  be  a  vill,  unless  the 
contrary  be  shewn,  the  allegation  was  sufficient  after  verdict, 
to  sustain  judgment  for  the  plaintiff.  That  is  an  express 
authority  against  this  motion. 

(a)  Hob.  139.    Vide  Espinasse's  Actions  on  Statutes,  275,  et  scq. 

(b)  8  East.  J  73.    Vide  Com.  Dig,  tit.  Parish,  (C.  1.)  Co.  Lit.  125. 
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.   Bayley,  J. — The  position  in  which  the  property  de- 
stroyed was,  before  the  fire  took  place,  must  always  be  taken 
into  consideration  by  the  jury,  in  determining  whether  the      ""*.* 
fire  is  wilful  and  malicious,  or  accidental.    The  circum-         The 
stances  of  this  case  were  quite  sufficient  to  warrant  the  find-  of 

ing  of  the  jury. 

Holkoyd,  J. — There  was  sufficient  evidence  from  which 
the  jury  might  reasonably  draw  the  conclusion,  that  the  fire 
was  wilful  and  malicious. 

Littledale,  J.  concurred.  • 

Rule  refused  (a). 

(o)SeeSalk.501.Cro.  Jac.  263.274.340.  2  Show.  233.andDoug.681.3. 


The  King  v.  The  Aire  and  Calder  Navigation.        Wednesday, 

TT  Mt*  12-  ' 

U  PON  the  hearing  of  an  appeal  at  the  Sessions  for  the  a  poor  rate, 
West  Riding  of  the  county  of  York,  of  the  undertakers  of  ^^^j"* 
the  Aire  and  Calder  Navigation,  against  a  rate  or  assess-  of  the  proper- 
men  t  made  for  the  relief  of  the  poor  of  the  township  of  tJe^JLTs 
Castleford  in  the  said  Riding,  bearing  date  the  1 1th  March  rated,  is  bad; 
last,  it  was   ordered  that  the  said  rate  or  assessment  be  where  under 
confirmed,  subject  to  the  opinion  of  this  Court,  as  to  the  ^e  head  a  oc- 
following  point.    On  the  rate  in  question  being  produced,  names  only  of 
it  appeared  that,  as  far  as  it  related  to  the  appellants,  it  JJj^J^JjJJJ 

was  as  follows :  given,  with 

n   .  n  .  M  .    the  rates  and 

Rate.  Rate.        Asseumpti.  asscsflments 

"  The  undertakers  of  the  Aire  opposite  their 

and  Calder  Navigation,  as  occu-  «£»  Igjg0" 

piers  of  so  much  of  the  land  which  insufficient. 

constitutes  the  bed  of  the  river  Aire, 

covered  with  water,  as  lies  in  the  £.  «•  d.  £.  s.  d. 
township  of  Castteford  in  the  West  156  5  0  |  15  12  6 
Siding  of  the  county  of  York;  and 
also  as  occupiers  of  so  much  of 
the  ground  as  is  used  for  a  towing 
path  for  the  said  river,  and  is  with- 
in the  said  township." 
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But  with  respect  to  all  the  other  individuals  charged 
thereby,  it  altogether  omitted  to  state  the  property  in  respect 
v.  of  which  they  were  rated.    The  first  of  these  assessments 

TkA.x"     wwasfoUows; 


and  Caldbi 

Navigation. 


Occupier.  Rate.  Assessment. 

Ashton,  Joseph      -       «£  I     8    9      --02  10 

And  all  the  other  assessments  were  exactly  in  a  similar 
form.  The  appellant's  counsel,  upon  this,  objected  that 
the  rate  4>ught  to  be  quashed,  inasmuch  as  this  mode  of 
assessment  was  insufficient,  it  not  appearing  by  the  rate  in 
respect  of  what  property  the  other  individuals  rated  were 
assessed,  and  that  the  appellants  were  thereby  prevented 
from  instituting  any  comparison  as  to  the  relative  value  of 
that  property  by  their  own.  This  objection  was  specifically 
pointed  out  by  the  notice  of  appeal.  The  Sessions,  how- 
ever, overruled  this  preliminary  objection,  subject  to  the 
opinion  of  this  Court  (<*). 

Blackburne  and  Bland,  in  support  of  the  order  of  Ses- 
sions. The  objection  to  the  form  of  this  rate  is  untenable. 
[Abbott,  C.  J.  Must  not  the  rate  specify  the  description  of 
property  in  respect  of  which  the  occupier  is  rated;  house 
or  land,  or  something  by  which  it  may  be  ascertained 
whether  he  is  properly  rated  ?]  The  word  u  occupier  *  sig- 
nifies, ex  vi  termini,  real  property.  The  rate  shews  that  it 
must  be  real  property  for  which  the  party  is  assessed,  or  it 
amounts  at  least  to  a  sufficient  general  description  of  the 
property  in  respect  of  which  the  party  is  rated.  A  book 
is  kept  by  the  overseer  of  the  poor,  which  is  open  to  the 
inspection  of  every  inhabitant,  so  as  to  enable  him  to 
ascertain  for  what  his  neighbours  are  rated,  if  any  further 
information  be  desired.    But  sufficient  appears  here   to 

(a)  There  was  another  point  reserved  by  the  Sessions  as  to  the 
rateability  of  the  Aire  and  Colder  navigation ;  bnt  as  the  decision  of 
the  Court  was  founded  upon  the  form  of  the  rate,  it  is  unnecessary  to 
set  out  that  part  of  the  case. 
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enable  every  person  who  is  dissatisfied  with  the  rate  to  ap- 
peal to  the  Sessions  for  any  objection  thereto.  The  statute 
43  Eliz.  c.  £.  directs  no  particular  form  in  which. the  occu-  v.~ 

pier  shall  be  rated.  All  that  it  directs  is  that  the  overseers  JJ  cltiaa 
"  shall  raise,  weekly  or  otherwise!  by  taxation  of  every  inha-  Navigation. 
bitant,  &c.  and  every  occupier  of  lands,  houses.  Sec.  a  con- 
venient stock  of  flax,  hemp,  &c.  to  set  the  poor  on  work." 
In  Rex  v«  Brightman  (a)  the  word, "  occupier"  was  held  to 
imply  real  property;  and  therefore  it  should  seem,  accord- 
ing to  that  decision,  that  the  word  "  occupier  "  imports  not 
only  a  sufficient  description  of  the  person  rated,  but  of  the 
property  in  respect  of  which  he  is  rated.  In  this  particular 
township  no  difficulty  whatever  can  arise,  because  the  rate 
is  made  half  yearly,  and  is  subject  to  the  investigation  of 
the  justices  before  k  is  allowed,  and  therefore  the  inhabi- 
tants have  every  means  of  knowing  and  judging  whether 
the  rate  is  properly  estimated.  [Abbott,  C.  J.  The  case  • 
does  not  state  that  the  rate  book  is  kept  half  yearly,  or  that 
it  discloses  every  change  of  property  which  takes  place  iu 
the  township. — Bay  ley,  J.  For  any  thing  that  appears,  this 
rate  may  be  made  upon  a  valuation  of  property  taken  twenty 
years  ago. — Abbott, CS.  It  is  consistent  with  the  statement 
m  this  case  that  the  overseers  of  the  township  may  be  per- 
petual, and  a  perpetual  overseer  is  not  bound  to  shew  the 
parish  books.  Every  man  has  a  right  to  know  in  what 
respect  his  neighbour  is  rated,  for  the  purpose  of  ascertain- 
ing whether  he  himself  is  properly  rated.]  He  may  have  a 
copy  of  the  rate  at  a  given  price.  [Abbott,  C.  J.  Still  a 
rate  in  this  form  would  give  him  no  information.  In  this 
rate  Jo$epk  Ashton  is  rated  at  so  much  as  an  occupier. 
Suppose  he  is  under  rated,  what  means  have  his  neighbours 
of  knowing  whether  he  is  rated  for  a  dwelling  house  only, 
or  for  a  dwelling  house  and  field  together  ?  He  may  be 
rated  for  saleable  underwood,  for  any  thing  we  know.  It  is 
said  that  a  book  is  kept,  but  unless  the  case  shews  the 

(a)  8  Mod.  38.  3  Burr.  1062. 
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existence  of  such  a  book,  there  is  no  authority  to  compel 
the  inspection  of  it.]     This  form  of  rate  prevails  almost 
v.  throughout  the  whole  county  of  York,  and  has  received  the 

dCAlBE  sanction  of  the  magistrates,  who  are  the  most  competent 
Navigation,  judges  upon  such  subjects.  If  this  Court  should  be  of 
opinion  that  this  is  an  improper  form  of  rate,  it  will 
open  a  wide  door  to  litigation  and  produce  a  vast  number 
of  appeals  at  the  Sessions ;  for  if  there  should  be  by  any 
accident  a  misdescription  of  the  property  rated,  it  may  be 
open  to  objection,  and  afford  a  ground  of  appeal.  No  act 
of  parliament  has  provided  in  what  form  the  rate  shall  be 
•made,  and  therefore  it  must  be  left  to  the  discretion  of  the 
justices.  The  last  statute  upon  this  subject  only  mentions 
the  sum  of  money  for  which  the  party  is  to  be  rated,  but 
•makes  no  allusion  to  the  form  in  which  the  rate  is  to  be 
-made.  This  is  a  mere  technical  objection,  and  ought  not 
to  prevail.  [Bay ley,  J.  I  do  not  think  it  is  a  technical  ob- 
jection. The  form  in  which  this  rate  is  made  may  mislead 
parties,  and  induce  them  to  appeal,  which  they  would  not 
do  if  they  knew  the  truth  of  the  case,  and  were  fully  informed 
of  the  description  of  property  rated.  This  rate  gives  no 
information  to  any  body.  I  see  Joseph  Ashton  rated  at 
1/.  8s.  Qd.  and  assessed  at  2s,  lOd.  This  gives  no  informa- 
tion ;  it  may  be  for  a  cottage  and  a  close  of  land  which  he 
occupied  last  year;  but  until  the  appellant  goes  to  the 
•Sessions  he  cannot  ascertain  what  the  fact  really  is.  If  that 
information  was  given  in  the  first  instance  he  probably  would 
not  trouble  himself  with  an  appeal.]  This  rate  is  copied 
from  the  form  given  in  Burn's  Justice,  and  has  been  filled 
up  according  to  the  directions  there  given.  [Abbott,  C.  J. 
I  have  not  the  latest  edition  of  Burn's  Justice,  but  in  the 
edition  published  by  Mr.  Chetwynd  in  1620  (a),  it  is  said 
that  the  form  of  the  rate  may  be  to  the  following  effect ; 
and  then  there  are  columns  headed  in  this  manner,  "  Names 
of  Occupiers,"  "  Description  of  the  Premises  they  hold," 
"  Annual  value,"  and  "  Sum  assessed,  six-pence  the  pound."] 

(a)  Vol.  iv.  p.  98. 
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Scarlett,  Tindal,m&  E.  Alder  son  9  contnk,  were  not  heard. 

Abbott,  C.  J. — I  am  of  opinion,  for  the  reasons  already  v, 

intimated,  that  the  form  of  this  rate  is  insufficient,  and  cannot     The  Aibb 

1  \  and  C alder 

be  supported.     I  am  sorry  to  bear  that  the  practice  of  rating  Navigation. 

in  this  form  prevails  so  generally  in  the  county  of  York,  be- 
cause it  is  pregnant  with  a  great  deal  of  inconvenience,  and 
must  lead  to  great  litigation.  I  have  always  conceived  that 
every  rate  pointed  out  and  specified  the  description  of  pro- 
perty rated,  as  it  certainly  ought  to  do.  The  order  of  Ses- 
sions must  be  quashed. 

Bay  ley,  J . — Many  questions  may  arise  from  the  manner 
in  which  the  thing  is  specified,  which  is  the  subject  of  rate. 
For  instance,  in  the  case  of  tolls,  the  practice  always  has 
been  to  specify  what  description  of  tolls  tbey  are ;  as  tolls 
of  a  lighthouse,  and  so  forth.  There  can  be  no  difficulty 
in  specifying  the  nature  of  the  property,  and  setting  down 
the  name  of  the  occupier,  and  where  he  can  be  found. 
Nobody  knows  from  this  rate  even  where  Joseph  Ashton 
lives. 

Holro  y  n,  J. — The  statute  of  Elizabeth  does  not  impose 
a  rate  upon  the  occupiers  of  every  description  of  real  pro- 
perty, but  only  on  particular  descriptions,  as  "  lands,  houses, 
tithes  impropriate,  propriations  of  tithes,  coal  mines,  or  sale- 
able underwoods."  Now  this  rate  only  describes  Joseph 
Ashton  as  an  occupier.  He  may  be  the  occupier  of  some 
species  of  real  property  which  is  not  the  subject  of  a  poor 
rate.  There  are  some  species  of  mines  which  are  not  rate- 
able, and  he  may  be  rated  for  property  of  that  description. 
The  objection  is  that  he  does  not  appear  to  be  the  occupier 
of  any  thing  rateable  under  the  statute  of  Elizabeth. 

Order  of  Sessions  quashed,  (a) 

(a)  LUtlcdale,  J.  was  in  the  Bail  Court. 
VOL.  IV.  S 
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Wednesday,        The  King  v.  The  Inhabitants  of  Polesworth. 
May  nth. 

Where  a  to-     TWO  justices,  by  an  order  under  their  hands  and  seals, 

phew  hired  removed  Hannah  Brindley,  single  woman,  from  the  parish 
himself  to  his  ,    .       ,  , .  «r        .  *  l  •  i       * 

uncle  for  three  of  Polesworth^  in  the  county  of  Warwick,  to  the  parish  of 

»hTllinat0lie     *•  Pdc^h  Derby.    The  Sessions,  on  appeal,  quashed  the 

day,  when  he    order,  subject  to  the  opinion  of  this  Court  upon  the  follow* 

had  work  for     . 

him  to  do,  and  mg  case. 

when  he  had 

him,  he  was  The  pauper  derived  her  settlement  from  her  hther,William 
l^Jftob?'  Brindley,  who,  being  legally  settled  in  the  appellant  parish 
at  liberty  to  of  St.  Peter's,  Derby,  in  December,  1784,  agreed  with  one 
StaTjJo^  Willi«m  Sutlers,  his  uncle,  then  resident  in  the  parish  of 
and  there  was  Polemorth,  to  serve  him  for  three  years,  at  one  shilling  per 
service  for  the  day,  when  he  had  work  for  him  to  do,  and  when  he  had  not 
whole  of  any  w<wjl  for  him  jje  wa8  not  to  De  p^y.  Butters  told  him,  at 
one  year:  . 

Held,  that  no    the  same  time,  that  he  should  not  have  work  for  him  all  die 

SneTas  aWM  ?***  roum*,  particularly  in  the  winter,  or,  that  when  he  had 
yearly  hired  not  work  for  him,  he  might  get  work  from  other  people, 
servan  •  After  making  the  agreement,   William  Brindley  went  to 

work  in  the  collieries  until  the  Spring  of  the  year  1?85,  and 
then  went  to  work  with  his  uncle,  according  to  the  agree- 
ment, and  remained  with  him  about  nine  months,  when  his 
uncle  told  him  be  had  no  employment  for  him,  and  he  went 
and  worked  several  weeks  with  a  Mr.  Barrett,  of  Poofy 
Hall,  as  a  labouring  man.  After  that  interval,  bis  uncle 
again  having  work  for  him,  he  returned  to  him,  and  worked 
for  him  about  nine  months  longer,  when  he  quitted  him 
without  his  leave,  and  went  to  Birmingham,  from  whence 
he  never  returned  to  his  service.  He  never  received  any 
wages  from  his  uncle  when  he  did  no  work  for  bim,  and 
never  accounted  with  him  for  any  wages  he  received  from 
other  people  when  absent  from  his  service.  The  question 
for  the  opinion  of  the  Court  is,  whether  the  pauper's  father 
acquired  a  settlement  in  Polesworth,  as  a  yearly  hired  servant. 


ThaKivo 
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Reader,  Adams,  and  Balguy,  in  support  of  the  Order  of 
Sessions.  William  Brindley  acquired  a  settlement  in  Poles- 
worth,  by  virtue  of  the  hiring  and  service  stated  in  the  case. 
He  was  hired  by  the  year,  and  he  was  substantially  under         The 
the  control  of  his  master  throughout  the  year,    [Bayley,  ^ 

J.  Did  the  mutual  obligation  of  master  and  servant  ever  Polbswo&th. 
exist  betwen  the  parties ;  or,  was  there  at  any  time  a  hiring 
for  any  one  year  ?]  The  parties  clearly  stood  in  the  relative 
situation  of  master  and  servant,  and  the  hiring,  though  for  a 
space  of  three  years,  was  evidently  a  yearly  hiring.  The 
nephew  was  legally  bound  to  his  uncle  for  a  period  of  three 
successive  years,  and  although  he  was  absent  for  some  short 
intervals,  still  be  was,  during  the  whole  of  two  years,  virtu- 
ally serving  his  uncle  under  the  agreement.  Upon  the 
authority  of  Rex  v.  Martham  (a),  this  may  be  considered  in 
the  nature  of  a  contract  of  apprenticeship  for  three  years, 
and  there  it  was  held  that  the  pauper  gained  a  settlement 
by  a  hiring  and  service  very  similar  to  the  present,  although 
there  were  occasional  suspensions  of  the  service,  and  occa- 
sional deductions  from  the  wages.  But  Rex.  v.  Chertsey  (6) 
seems  to  be  precisely  parallel  in  principle  with  the  present 
case,  for  it  was  there  held  that  an  agreement  by  a  daughter 
to  live  with  her  father,  and  to  do  the  offices  of  a  servant 
for  a  year,  for  her  board  and  lodging  and  other  perquisites, 
was  a  good  hiring  for  a  year,  though  the  daughter  was  to  be 
at  liberty  to  earn  what  she  could  by  her  labour.  Rex  v. 
Edgmond  (c)  will  probably  be  relied  on  by  the  other  side, 
but  that  was  decided  against  the  settlement,  upon  the  ground 
that  there  were  express  exceptions  in  the  contract;  in  which 
respect,  as  well  as  in  some  others,  it  is  materially  distinguish- 
able from  this  case. 

« 

Gouldburn,  contrA,  was  stopt  by  the  Court. 

Abbott,  C.  J.— We  must  look  at  the  agreement  between 

(S)  X  Eas*  839.  (6)  *  T.  R.  Sr.  (c)  3  B.  &  A.  10T. 

s2 


The  Kino 

v. 
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these  parties  as  a  whole,  and  doing  so,  it  is  quite  evident 

that  there  was  no  hiring  for  a  year,  nor  any  service  under 

a  yearly  hiring.     The  nephew  contracted  to  serve  his  uncle 

The         when  there  was  work  for  him  to  do,  and  the  latter  contracted 
Inhabitants 

of  to  employ  him  and  to  pay  him  wages,  when  he  had  work 

Poleswosth.  fQT  him  t0  <j0#  jjut  there  was  an  express  exception  mutu- 
ally agreed  upon,  that  when  there  was  no  work,  there  should 
be  no  service,  and  no  payment  of  wages,  which  exception 
was  acted  upon  for  a  period  of  three  months  in  each  of  the 
two  years.  We  are  not  to  act  upon  implication,  in  the  face 
of  the  terms  of  the  contract.  This  case '  comes  directly 
within  the  principle  of  Rex  v.  Edgmond,  and  other  similar 
cases,  and  is  mainly  distinguishable  from  the  other  cases  cited 
in  argument.  Upon  the  short  ground  I  have  already  stated, 
I  am  clearly  of  opinion  that  William  Brindley  gained  no 
settlement  in  the  parish  of  Poles&orth,  and  therefore  that 
the  Rule  for  quashing  the  Order  of  Sessions  must  be  made 
absolute. 

The  other  judges  concurred. 

Rule  absolute,  {a) 

(a)  Vide  Rex  v.  Gateshead,  ante,  vol  iii.  333.  note  ((),  and  Rex  r. 
Althorne,  id.  375. 


Wednesday,  The  KlNG  *•  S-  C-  MABSH. 

May  Uth.      g^ 

.  I^ONVICTION  by  two  Justices  against  the  defendant  as 

A  conviction  ...  . 

on  the  5  Ann.  a  common  carrier,  for  having  in  that  capacity  pheasants  and 

agahist'a  com-  Part"dges  m  ms  possession,  contrary  to  the  statute  5  Ann. 

mon  carrier,     c.  14.     The  record  of  the  conviction  was  to  this  effect: 

that  capaaty1,       "  Thut  on  the  8th  November,  1822,  at  Mildenhall,  in 

game  in  his      the  county  of  Suffolk,  E.  FowelL  of  &c.  came  before  Sir 

possession, 

need  not  negative  the  defendant's  qualification  to  kill  game;   neither  is  it  necessary  to 

aver,  that  he  has  the  game  in  his  possession  "  knowingly.11 
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H.  JS.  B.  Bt  and  R.  E.  Esq.  two  of  the  Justices  of  our 
Lord  the  King,  in  and  for  the  said  county,  and  then  and 
there  gave  them,  the  said  Justices,  to  understand  and  be 
informed,  that  within  three  months  last  past,  viz.  on  the  25th 
day  of  August,  in  the  year  aforesaid,  at  the  parish  of  Elden, 
in  the  county  aforesaid,  Samuel  Clarke  Marsh,  of  the  city  of 
Norwich,  and  then  and  there  being  a  common  carrier,  un- 
lawfully had  in  his  hands  and  custody  and  possession  as  such 
carrier,  divers,  to  wit,  twenty-two  partridges  and  twenty-two 
pheasants  of  the  game  of  England,  such  partridges  and  phea- 
sants not  having  been  sent  up  nor  delivered  or  entrusted  to 
the  said  S.  C.  M.  as  such  carrier,  as  aforesaid,  or  any  wise 
howsoever,  by  any  person  or  persons  in  any  manner  qualified 
to  kill  game,  contrary  to  the  statute  in  such  case  made  and 
provided.  And  the  said  E.  F,,  the  said  informer,  prayed 
that  the  said  S.  C.  M.  might  be  convicted  of  the  said  offence 
above  laid  to  his  charge.  Whereupon  the  said  5.  C.  M. 
having  been  duly  summoned  in  that  behalf  to  answer  the 
Said  premises  before  the  said  Justices  afterwards,  to  wit,  on 
the  14th  day  of  November,  in  the  year  aforesaid,  at  Mild~ 
enhall  aforesaid,  in  the  county  aforesaid,  he,  the  said  S.C.M., 
appeared  and  was  present  before  the  said  Justices  in  pursu- 
ance of  such  summons  for  that  purpose  issued,  to  answer  to 
the  said  charge  contained  in  the  said  information;  and  lie, 
the  said  S.  C.  M.,  having  heard  the  same,  was  asked  by  the 
said  Justices  if  he  could  say  any  thing  for  himself  why  he, 
the  said  5.  C.  M.  should  not  be  convicted  of  the  premises 
above  charged  as  aforesaid,  who  thereupon  pleaded,  that  he 
was  not  guilty  of  the  said  offence.  Nevertheless  on  the  said 
14th  day  of  November,  at  &c.  two  credible  witnesses,  to 
wit,  J.  F.  of  &c.  and  J.  M.  of  &c.,  came  before  the  said 
Justices  in  their  own  proper  persons,  and  before  the  said 
Justices  the  said  J.  M.  and  J.  F.  being  respectively  then 
and  there,  to  wit,  on  &c.,  duly  sworn,  &c.,  the  said  Justices 
then  and  there  having  full  power  and  authority  to  administer 
die  said  oaths  to  the  said  J.  M.  and  J.  F.  in  that  behalf 
severally  deposed,  in  the  presence  and  hearing  of  the  said 
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S.  C.  M.  concerning  the  premises  in  the  said  information 
specified,  as  follows,  viz.  First,  the  said  J.  F.  deposed, 
&c.  that  he  was  turnpike  gate-keeper  at  Elden  aforesaid ; 
that  on  the  25th  day  of  Jugust  then  last,  and  within  three 
months  last  past,  the  said  S.  C.  M.  was,  and  is,  a  common 
carrier,  and  that  the  said  J.  Fn  on  the  same  day  saw  the 
waggon  of  the  said  S.  C.  M.,  as  such  common  carrier, 
stopped  in  the  said  parish  of  Elden,  in  the  said  county  of 
Suffolk;  that  twenty-two  live  pheasants,  two  live  partridges, 
and  twenty  dead  ones  were  then  in  the  said  waggon,  and 
in  the  possession  of  the  said  S.  C.  M.  as  such  common 
carrier,  as  aforesaid.  And  the  said  J.  M.  deposed,  &c.  that 
he  is  keeper  to  T.  R.  Esq. ;  that  he  was  present  when  the 
said  S.  C.  itf.'s  said  waggon  was  stopped  as  aforesaid,  and 
that  he  searched  it  in  consequence  of  a  warrant  from  the 
mayor  of  Thetford  and  by  the  direction  of  Mr.  N.  a  Suffolk 
magistrate,  who  was. himself  then  and  there  present;  that 
he  found  two  hampers  and  a  basket  containing  divers,  to 
wit,  twenty-two  live  pheasants,  two  live  partridges,  and 
twenty  dead  ones.  Whereupon  all  and  singular  the  matters 
and  things  in  the  said  information  and  evidence  contained 
being  by  the  said  S.  C.  M.  then  heard  and  fully  understood, 
he,  the  said  S.  C.  M.,  was  asked  by  the  said  Justices  what 
he  had  to  say  and  offer  in  his  defence  against  the  said 
information  and  offence,  and  in  answer  to  the  evidence  given 
as  above-mentioned,  and  what  he  had  to  say  why  he  should 
not  be  convicted  of  the  premises  so  charged  upon  him.  And 
the  said  S.C.  Af .  said,  that  the  said  partridges  and  pheasants, 
so  alleged  to  be  found  in  his  said  waggon,  were  put  and 
remained  there  entirely  without  his  knowledge  and  consent. 
And  thereupon  J.  C.  of  Thetford,  in  &c,  came  before  the 
said  Justices  oh  the  same  day  and  year  aforesaid,  at  &c.,  in 
his  own  proper  person,  on  the  behalf  of  the  said  S.  C.  M., 
and  before  the  said  Justices,  being  then  and  there  duly 
sworn,  &c.,  did  depose  before  the  said  Justices,  in  the 
presence  and  hearing  of  the  said  E.  F,,  and  of  the  said  S.  C. 
M .,  concerning  the  premises  in  the  said  information  speci- 


EASTER  TERM,  FIFTH  GEO.  IV.  268 

fied  as  follows,  viz.  That  he  was  in  the  employment  of  the       1824. 

said  S.  C.  M.  as  book-keeper,  at  Thetford,  on  the  25th  day      N-'-v^/ 

of  August  last;   that  his  said  master's  waggon  stopped  on  ^ 

that  day  at  Thetford  in  its  way  to  London;  that  he,  the  said 

J.  C,  saw  the  waggon  about  six  o'clock  in  the  evening,  and 

it  stopped  about  an  hour  afterwards ;  that  he  saw  nothing 

put  into  the  saidv waggon  except  a  hamper  directed  to  the 

Rev.  Mr.  B.  at  C,  which  he  regularly  entered  and  booked ; 

that  the  said  waggon  had  been  in   Thetford  some  time 

before  he  saw  it,  and  that  he  did  not  know  what  might  have 

been  put  into  it,  before  he  saw  it ;  that  J.  S.  was  the  driver 

of  the  said  waggon  who  was  accustomed  to  drive  it;  that  he 

had  not  seen  him  since  that  time;  that  one  Evans  was  with 

the  said  J.  S*  as  helper ;  that  he  did  not  examine  the  said 

waggon,  nor  did  he  know  what  was  in  it ;  that  he  did  not  " 

see  any  Norwich  weigh-bil),  nor  was  he  accustomed  to  see 

one,  unless  any  goods  were  left  at  Thetford;  that  the  said 

5.  C.  M.  lived  at  Norwich,  which  is  his  constant  residence ; 

that  he  never  saw  him  at  Thetford  to  see  what  was  put  into 

his  waggon;  and  that  it  was  impossible  for  the  said  S.C.M. 

if  bis  waggoner  or  book-keeper  put  any  thing  into  the  said 

waggon  at  Thetford  or  on  the  road,  for  him  to  know  of  it 

except  informed  of  it;  that  the  said  waggon  came   into 

Thetford  considerably  loaded,  but  that  he,  the  said  J.  C, 

did  not  know  what  was  in  it;  that  he  was  dismissed  from 

his  said  master's  service  about  a  week  from  the  25th  day  of 

August,  on  account  of  the  game  found  in  the  said  waggon 

on  the  said  25th  day  of  August,  and  he  had  not  been  since 

employed  by  the  said  S.  C.  M.\  that  he  and  his  father  had 

been  book-keepers  to  the  said  S.C.M.  for  forty  years  before. 

And  upon  hearing  and  fully  understanding  all  and  eveiy  the 

matters  and  things  by  the  said  &  C.  M.  alleged  and  proved 

in  his  defence,  touching  the  premises  in  the  said  information 

specified,  inasmuch  as  the  said  S.  C.  M.  hath  not  adduced 

any  evidence  of  the  said  pheasants  and  partridges  having 

been  sent  as  aforesaid  by  any  person  or  persons  qualified 

by  the  laws  of  this  realm  to  kill  or  destroy  game,  or  to  have 
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the  said  pheasants  or  partridges  in  his  possession  as  afore- 
said, it  manifestly  appeared  to  the  said  Justices  that  the 
said  S.C.  M.  was  guilty  of  the  premises  above  charged  upon 
him  in  the  said  information,  it  was  therefore  adjudged  by 
the  said  Justices,  upon  the  testimony  of  the  said  J.  F.  and 
J.  M.  credible  witnesses  as  aforesaid,  upon  their  several 
oaths  before  the  said  Justices  taken  as  aforesaid,  that  the 
said  5.  C.  M.  on  the  25th  day  of  August  in  the  year  afore- 
said, and  within  three  months  last  past,  at  the  parish  of 
Elden  aforesaid,  in  the  county  of  Suffolk  aforesaid,  not  being 
qualified  as  aforesaid,  or  in  any  manner  so  to  do,  but  then 
and  there,  being  a  common  carrier,  unlawfully  had  in  his 
custody  and  possession  as  such  carrier  aforesaid,  the  said 
twenty-two  pheasants  and  twenty-two  partridges,  the  same 
pheasants  and  partridges,  so  in  the  hands  of  the  said  S.C.  M ., 
not  having  been  sent  as  aforesaid  by  any  person  or  persons 
qualified  to  kill  the  game,  contrary  to  the  form  of  the  statute 
in  that  case  made  and  provided.  And  thereupon  the  said 
Justices,  on  &c.  at  &c.  did  convict  the  said  5.  C.  M.  of  the 
offence  aforesaid,  in  and  by  the  said  information  charged 
against  him,  and  the. said  S.C.  M.  was  convicted  thereof  by 
the  said  Justices,' upou  the  oaths  of  two  credible  witnesses, 
according  to  the  form  of  the  statute  in  that  case  made  and 
provided,  and  the  said  Justices  did  adjudge  that  the  said 
S.  C.  M.  for  his  offence  aforesaid,  had  forfeited  the  sum  of 
,££20  of  lawful  money  of  Great  Britain,  (that  is  to  say,) 
the  sum  of  5/.  for  each  of  the  said  pheasants  and  partridges. 
And  they  did  adjudge,  that  one-half  of  the  said  sum  of  £23Q 
be  paid  to  the  said  informer,  the  said  JE.  F.y  and  the  other 
half  of  the  said  sum  of  £%20  be  paid  to  the  poor  of  the  ' 
parish  of  Elden  aforesaid,  where  the  said  offence  was  com* 
mitted,  according  to  the  form  of  the  statute  in  that  case 
made  and  provided.    In  witnesp,  &c.  (a) 

(a)  This  convictioD  had  been  settled  by  Counsel,  in  order  to  raise  the 
questions  for  the  opinion  of  the  Court.  When  the  conviction  was  drawn 
up  originally,  the  Justices  had  omitted  to  set  out  the  evidence  for  the 
defendant,  whereupon  in  Easter  Term  last  a  mandamus  was  moved  for 
to  command  them  to  set  out  the  evidence  on  both  sides,  pursuant  to 
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Scarlett  now  moved  to  quash  the  conviction  for  two. 
objections ;  first,  that  the  information  does  not  negative  the 
defendant's  being  a  person  qualified  to  kill  game;  and 
second,  that  the  information  does  not  aver  that  the  defendant 
had  the  game  in  bis  possession  "  knowingly."  This  being 
a  summary  proceeding,  by  which  the  defendant  is  to  be 
convicted  of  a  crime,  the  Court  must  not  ouly  be  satisfied 
that  the  case  is  within  the  very  words,  but  also  within  the 
scope  and  object  of  the  statute.  As  to  the  first  objection, 
it  is  clear,  that  if  the  defendant  was  a  person  qualified  to 
kill  game,  his  having  the  game  in  his  possession,  even  though 
in  the  character  of  a  carrier,  would  be  no  offence;  and 
therefore  it  was  necessary  that  the  information  should  nega- 
tive his  qualification.  In  convictions  upon  the  statute  5 
Ann.  c.  14.  it  is  the  invariable  practice  to  negative  the  quali- 
fications therein  mentioned,  and  convictions  have  been  fre- 
quently qutfshed  for  want  of  such  negation.  [Littledale,  J. 
The  only  exception  in  the  statute,  as  it  respects  carriers,  is, 
"  unless  such  game,  in  the  hands  of  such  carrier,  be  sent  up 
by  person  or  persons  qualified  to  kill  game."]  That  may 
be  so  :  but  still,  if  a  carrier  be  qualified  to  kill  game,  he 
may  send  up  the  game  killed  by  himself,  in  his  own  waggon, 
and  therefore  his  qualification  ought  to  have  been  negatived 
in  the  information.  [Abbott,  C.  J.  Then  he  would  not  have 
it  in  his  possession,  in  his  trade  and  business  "  as  carrier.9*] 
At  all  events  this  objection  is  well  worthy  of  consideration* 
Then,  secondly,  it  ought  to  be  shewn,  affirmatively,  that  the 
defendant  had  this  game  in  his  possession  "  knowingly."  A 
guilty  knowledge  is  essential  to  constitute  an  offence  within 
this  statute.  There  is  certainly  nothing  in  the  evidence  set 
out,  to  shew  that  the  defendant  knew  that  the  game  was  in 
his  waggon,  or  that  the  circumstance  ever  came  to  his 
knowledge  until  after  it  was  seized.    Consistently  with  the 

the  directions  of  the  statute  S  Geo.  4.  c.  23.  On  serving  the  rule  nisi 
for  a  mandamus,  it  was  agreed  between  the  parties  that  that  proceeding 
should  be  abandoned  upon  a  proper  conviction  being  drawn  up,  to  give 
the  defendant  an  opportunity  of  taking  the  opinion  of  the  Court  as 
above-mentioned.    Vide  In  re  Iter,  post. 
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evidence  it  was  put  into  die  waggon  by  hie  servant  without 
any  privity  whatever  on  his  part.  If  that  be  so,  then  there, 
is  no  offence  committed,  for  the  master  is  not  answerable 
for  the  crime  of  his  servant.  Admitting  that  it  may  be  dif- 
ficult for  the  informer  to  prove"  knowledge,  still  it  was  in- 
cumbent on  the  Justices  to  state,  as  matter  of  averment,  that 
die  defendant  had  possession  of  the  game  knowingly. 

Abbott,  C.  J. — I  am  of  opinion,  that,  notwithstanding 
the  objections  urged,  we  ought  to  affirm  this  conviction. 
There  are  two  objections  taken  to  the  form  of  the  informa- 
tion :  first,  that  it  does  not  negative  the  defendant  being  a 
person  qualified  to  kill  game;  and  second,  that  it  does  not 
aver  that  he  had  the  game  in  his  possession  knowingly.    As 
to  the  first,  I  am  clearly  of  opinion  that  it  was  quite  unne- 
cessary to  negative  in  the  information  that  the  defendant 
was  a  qualified  person ;  because  whether  qualified  by  law 
to  kill  game  or  not,  if  he  bad  the  game  in  his  possession  in 
the  way  of  his  trade  or  business  as  a  carrier,  he  would 
undoubtedly  come  within  the  provisions  of  this  act  of.  par- 
liament; for  otherwise  we  must  say  that  an  unqualified 
carrier  is  liable,  but  a  carrier  who  happens  to .  be  qualified 
to  kill  game  is  not  liable  to  any  penalty,  although  each 
does  the  very  same  thing.    As  to  the  second  objection,  I  am 
also  of  opinion,  that  the  information  need  not  have  charged 
the  defendant  with  having  the  game  in  his  possession  as  a 
carrier  "  knowingly."    The  language  of  the  statute  is,  "  if 
any  higler,  chapman,  carrier,  &c.  shall  have. in  his  or  their 
custody  or  possession  any  hare,  pheasant,  partridge,  &c.  he 
or  they  shall,  upon  conviction,  forfeit,  &c."    The  act  does 
not  say  "  if  any  carrier  shall  knowingly  have;"  but "  if  he 
shall  have ;"  and  we  can  very  easily  understand  why  the 
legislature  did  not  use  the  word  "  knowingly;"  because  if 
they  had,  it  would  have  the  effect,  in  all  cases,  of  casting  the 
burthen  on  the  prosecutors  of  proving  that  which  would 
perhaps  be  incapable  of  proof,  namely,  that  the  master- 
carrier,  who  lived  at  one  end  of  the  journey,  was  privy  to 


EA8TEH,  TERM,  FIFTH  GEO.  IV.# 

everything  that  passed  on  the  road  during  the  progress  of 
the  waggon  to  its  destination.  It  would  not  be  sufficient 
therefore  for  the  carrier,  in  this  particular  instance,  to  say, 
"  I  did  not  know  that  the  basket  of  game  was  put  into  my 
waggon ;  I  know  nothing  about  it."  1  agree  that  if  the 
carrier  could  shew  that  the  game  had  been  put  into  the 
waggon  without  his  privity,  contrary  to  his  orders,  and  in 
fraud  of  him  by  bis  servant,  for  the  benefit  of  the  servant 
only,  it  would  be  a  valid  defence;  but  that  must  come 
from  the  other  side.  The  question  then  is,  whether  there 
is  sufficient  stated  on  the  record  to  sustain  this  conviction. 
It  is  very  properly  urged,  that  we  are  to  see  whether  the 
evidence  adduced  on  the  part  of  the  prosecution  shews  a 
primi  facie  case  to  charge  the  defendant ;  for  if  it  does,  then 
the  burthen  is  cast  upon  the  defendant  to  negative  it.  The 
effect  of  the  evidence  was  for  the  consideration  of  the 
Justices,  and  not  for  our  judgment.  Now  the  evidence  is> 
that  in  the  course  of  a  journey  performed  between  "Nor- 
wich and  London,  two  hampers  and  a  basket  containing  a 
considerable  quantity  of  game  are  found  in  the  defendant's 
waggon.  That  is  prim&  facie  evidence  that  they  are  in  his 
possession  as  a  carrier,  for  they  are  in  that  carriage,  by 
which  his  trade  and  business  as  a  carrier  is  conducted.  If 
then  there  was  a  prim&  facie  case  thus  made  out,  has  it  been 
rebutted  sufficiently  for  us  to  say  that  the  defendant  was 
clearly  entitled  to  an  acquittal?  I  am  not  prepared  to  say 
that  it  was,  nor  am  I  at  liberty  to  hold,  that  die  Justices 
have  done  wrong  in  the  conclusion  they  have  drawn  from 
the  evidence.  But  what  does  the  defendant's  case  shew  f 
It  shews  only  that  some  person  at  Thetford  did  not  see  the 
game  in  the  waggon  when  it  stopped  at  that  town.  Where 
and  when  it  was  put  in  was  not  proved;  and,  for  aught  that 
appeared  to  the  Justices  upon  the  inquiry  before  them, 
these  hampers  and  the  basket  might  have  been  put  into  the 
carriage  at  Norwich,  and  entered  in  the  weigh-bill  with  other 
goods,  or  put  into  the  waggon  at  some  intermediate  town 
or  place  between  Norwich  and  London.    The  defendant 


Marsh. 
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1824.       might  have  produced  the  weigh-bill  to  shew  that  the  feet 
Jj^tp^       was  not  so,  or  he  might  have  proved  many  more  circum* 
v.  stances  in  his  favor  than  he  did.  .  Not  being  able  to  shew 

that  the  game  was  put  into  the  waggon  contrary  to  his 
order,  then  that  which  I  consider  to  be  a  prim&  facie  case 
was  made  out  by  the  informer  and  left  unanswered,  namely, 
that  he  has  in  his  carriage,  in  the  progress  of  a  journey,  a 
quantity  of  game,  which  he  must  be  presumed  to  have  in 
his  possession  as  a  carrier,  unless  he  .  shews  the  contrary. 
For  these  reasons  I  am  of  opinion  that  the  conviction  must 
be  affirmed. 

Bayley,  J. — I  am  of  the  same  opinion.  The  rule  as  to 
convictions  is  this ;  the  information  must  bring  the  case 
within  the  words  of  the  clause  which  imposes  the  penalty, 
and  must  negative  any  qualification,  if  there  be  any  *y  but, 
generally  speaking,  it  is  sufficient  to  charge  the  offence  in 
the  language  in  which  the  legislature  has  prohibited  it. 
Now  trying  this  conviction  by  that  rule,  it  is  clearly  not 
necessary  to  negative  a  carrier's  qualification  to  kill  game, 
nor  to  allege  knowledge,  if  game  is  found  in  his  possession. 
The  words  of  the  statute  are,  "  if  any  carrier  shall  have  in 
his  possession,  &c.";  not  "if  any  unqualified  carrier";  and 
when  the  charge  is  in  carrying  game  from  an  unqualified 
person  to  a  given  place,  the  mischief  is  exactly  the  same 
whether  the  carrier  is  qualified  or  unqualified,  and  therefore 
there  can  be  no  reason  for  the  distinction  between  a  quali- 
fied and  unqualified  carrier.  Then  as  to  the  averment  of 
knowledge,  the  clause  itself  says  nothing  as  to  knowledge. 
If. the  word  "knowingly"  had  been  introduced  into  the 
clause,  undoubtedly  knowledge  must  have  been  averred  in 
the  information,  and  some  evidence  must  have  been  given 
pn  the  part  of  the  informer  to  shew  the  act  complained  of 
was  committed  with  the  defendant's  privity.  But  in  this 
case  I  do  not  think  that  either  such  averment  or  evidence 
was  necessary.  It  was  quite  enough  for  the  informer  ta 
prove  that  the  defendant,  being  a  earlier,  had,  in  the  Ian* 
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guage  of  the  act,  "  in  his  custody  or  possession/'  the  things 
prohibited.  After  such  proof  it  was  for  the  defendant  to 
shew  such  a  degree  of  ignorance  as  would  excuse  him ;  but 
that  must  come  by  way  of  defence  on  his  part.  It  was 
clearly  proved  that  the  game  in  question  was  found  in  the 
waggon  of  the  defendant.  That  is  prima  facie  evidence 
that  they  were  in  his  custody  or  possession  in  his  character 
of  carrier.  It  establishes  a  prima  facie  case  to  be  rebutted 
by  the  defendant ;  and  in  considering  how  it  is  to  be  rebut- 
ted  we  are  to  attend  to  the  species  of  evidence  which  would 
have  been  admissible,  provided  he  was  really  innocent.  He 
only  calls  one  witness  from  Thetford,  who  says  that  the 
waggon  came  loaded  to  that  place.  What  it  contained  he 
does  not  know.  Then,  as  far  as  we  can  judge,  the  waggon 
might  at  that  time  have  contained  the  hampers  in  question. 
Why  then  they  might  have  been  put  in  with  the  knowledge 
or  the  authority  of  the  defendant,  or  they  might  have  been 
wrongfully  put  in  by  his  servants  without  his  knowledge. 
If  the  latter  was  the  fact,  could  he  not  have  called  some- 
body from  Norwich  to  shew  how  the  waggon  was  loaded  at 
that  place,  and  satisfy  the  justices,  if  he  could,  that  he  had 
been  imposed  on,  and  that  he  was  ignorant  of  any  such 
hampers  having  been  put  into  the  waggon?  The  weigh-bill 
would  have  been  a  material  piece  of  evidence,  but  that  was 
not  produced.  There  may  be  some  cases  in  which  the 
fraud  of  the  waggoner  in  taking  up  articles  of  this  descrip- 
tion without  his  master's  knowledge  would  be  a  protection 
to  the  latter,  provided  it  could  be  made  out  to  the  satisfac- 
tion of  the  magistrates.  Here  the  defendant  gave  no  evi- 
dence to  rebut  the  prima  facie  case  made  out  against  him, 
and  the  magistrates  have,  in  my  opinion,  drawn  the  right 
conclusion. 

Littledale,  J.  (a) — I  am  also  of  opinion  that  it  was 
not  necessary   to   negative   the  defendant's  qualification. 

(a)  Holroyd,  J.  was  gone  to  chambers. 
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The  second  clause  of  the  5  Ann.  c.  14.  on  which  the  con- 
viction is  founded,  contains  no  other  exception  than  this, 
namely,  "  unless  such  game  in  the  hands  of  such  carrier  be 
sent  up  by  person  or  persons  qualified  to  kill  the  game/9 
Now  this  exception  is  negatived  in  this  conviction.  The 
introduction  of  that  particular  exception  into  the  clause 
shews  clearly  that  whether  the  carrier  be  qualified  or  not  to 
kill  the  game,  still  if  he  has  game  in  his  possession,  qui 
carrier,  he  is  liable  to  the  penalty,  unless  be  can  shew  an 
innocent  possession.  This  clause  is  not  framed  like  the 
5th,  which  is  directed  against  unqualified  persons  uaing  dogs 
or  guns  to  destroy  game,  in  which  case  it  is  necessary  to 
negative  the  qualification  in  the  conviction.  Then  as  to  the 
averment  of  knowledge :  in  the  first  place,  I  doubt  very 
much  whether,  upon  the  general  merits  of  the  case,  the  de- 
fendant's knowing  or  not  knowing  that  the  game  was  in  his 
waggon  (except  under  particular  circumstances)  would  be 
any  defence  whatever.  I  take  it  to  be  a  general  rule  that 
where  a  thing  is  done  by  a  man's  servant  for  the  benefit  of 
the  master,  the  master  is  liable  for  what  is  done.  He  is 
answerable  for  the  publication  of  a  libel  by  his  servant;  for 
a  nuisance  committed  by  his  servant  in  the  regular  course 
of  his  employment ;  and  for  the  sale  of  things  by  his  ser- 
vant which  ought  to  have  a  stamp,  though  he  has  nb  know- 
ledge of  the  act  done.  Perhaps,  indeed,  if  it  had  been  di*» 
tinctly  proved  in  this  case  that  the  master  had  given  direc- 
tions to  his  servant  to  be  particularly  cautious  not  to  take 
any  game  into  the  waggon,  a  question  might  arise  whether 
the  master  would  be  criminally  answerable  or  not,  if  the 
servant  had  violated  his  orders.  But  at  all  events,  the  find- 
ing the  game  in  his  waggon  is  prima  facie  evidence  that  he 
knew  it  was  there.  I  think,  however,  in  the  second  place, 
that  it  was  not  necessary  to  introduce  the  word  "  knowingly" 
into  the  information,  inasmuch  as  that  word  is  not  to  be 
found  in  that  section  of  the  statute  upon  which  the  convic- 
tion has  taken  place ;  and  as  a  general  rule,  both  as  to  in- 
dictments and  declarations,  it  is  sufficient  to  pursue  the 
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words  of  die  statute.    The  words  of  this  statute  haye  been        1824. 

pnraacd,  and  thai  is  enough.  ^l7^ 

Conviction  affirmed  (a),  v. 

Maui. 

Nolan  and  Chitty  were  to  have  argued  in  support  of  the 
conviction. 

(a)  Vide  Rex  v.  Stone,  1  East,  639.  Rex  v.  Turner,  5M.&S.  806. 
1  T.  R.  144.  and  1B.&P.  468. 


Guthrie  v.  Ford.  Thursday, 

MaylS. 
1HE  defendant  in  this  case  being  confined  in  Uie  Middle-  A  prisoner  un- 
sex  House  of  Correction,  upon  a  criminal  charge,  F.  Pol-  proce^indie 

lock,  on  a  former  day,  obtained  a  Habeas  Corpus  to  bring  "ouse  of  Cor- 
■ .  -        .  c  ,    .  ,  .    .  ,      T,  rection  cannot 

him  up  for  the  purpose  of  being  charged   in  custody  of  be  brought  up 

the  Marshal  in  this  action,  and  then  recommitted  to  his  *7  Haocas 

Corpus,  for 
former  custody.    The  defendant  was  now  brought  up  ac- the  purpose  of 

cordingly,  by  the  Keeper  of  the  House  of  Correction,  but    "ffiSSt 

of  the  Mar- 
The  Court  doubted  its  authority  to  grant  the  motion,  and  bailabfe°writ, 

thought  that  the  writ  of  Habeas  Corpus  had  issued  impro-  "h*  recommit- 

.  ted  to  bis 

vidently.  former  custo- 

dy so  charged. 

Pollock  said,  that  the  Court  had  lately  done  the  same 
thing  under  nearly  similar  circumstances.  Morland  v.  Wes- 
ton (a). 

Per  Curiam.  If  so,  the  matter  must  have  passed  sub 
silentio,  and  without  the  attention  of  the  Court  being  called 
to  it.  In  Brandon  v.  Davis  (&)  it  was  held,  that  a  prisoner 
under  a  criminal  process  in  the  House  of  Correction,  cannot 
be  brought  up  by  a  Habeas  Corpus  ad  respondendum  for 
the  purpose  of  being  charged  with  a  declaration  on  a  bail- 
able writ,  and  recommitted  to  his  former  custody  so  charged. 

(«)  Aatc,  vol.  iii«  31.  (*)  9  East,  154. 


CASES  IN  THE  KING  S  BENCH, 

In  that  case,  Lord  Eltenborough  said,  "  The  consequence 
of  charging  this  party  with  a  declaration,  will  be  to  make  the 
gaoler  of  the  House  of  Correction  liable  to  the  plaintiffs  in 
case  of  an  escape ;  but  the  Master  has  mentioned  a  case  to 
us,  where  the  Court,  in  Lord  Mansfield's  time,  refused  an 
application  of  this  sort,  to  bring  up  a  person  in  the  custody 
of  the  keeper  of  Bridewell;  saying,  that  this  Court  had  no 
power  to  make  a  gaoler  of  such  prisons,  liable  for  the  escape 
of  a  prisoner  in  civil  process.  The  only  inconvenience  from 
the  law  as  it  stands  is,  that  during  a  prisoner's  confinement 
in  these  cases,  he  cannot  be  sued,  when  probably  a  plaintiff 
could  derive  no  benefit  from  his  suit ;  and  a  plaintiff  may 
prevent  the  statute  of  limitations  running  upon  his  demand, 
by  suing  out  bis  writ  and  entering  continuances."  This 
case  is  expressly  in  point,  and  therefore  we  have  no  autho- 
rity to  grant  the  motion. 

The  defendant  was  then  remanded  to  his  former  custody. 


Sunday,  KeNNARD  V.  HARRIS. 

May  13. 

Ssof  an tr-  TRESPASS  for  entering  plaintiff's  pond.  At  the  trial 
der  of  Nisi  before  Burrough,  J.  at  the  last  Summer  Assizes  for  the 
mauera?ndi2  countv  of  Devon,  it  was  agreed  between  the  parties,  that  a 
pute  to  the  verdict  should  be  entered  for  the  plaintiff,  on  certain  issues 
arbitrator,  on    uPon  t*1€  record,  with  one  shilling  damages,  and  that  it 

the  terms  of     should  be  referred  to  an  arbitrator  to  say,  how  the  water  of 

the  defendant  .  *" 

paying  the        the  pond  in  question  should  be  used  in  future ;  the  defend- 

ouieaod  of    ant  undertaking  to  pay  the  general  costs  of  the  cause,  as  if 

the  reference    all  the  issues  had  been  found  against  him,  and  also  to  pay 

and  the  plain-  tne  costs  °^  tne  reference  and  award.     An  order  of  Nisi 

tiff,  after  hav-  prius  was  drawn  up  upon  these  terms,  and  the  arbitrator 

ing  accepted      ,      .  . 

the  costs  of      naving  proceeded  u\  the  reference,  made  an  award  directing 

anVofthe1106  in  what  manner  the  water  8nould  be  used  in  future.  After 
award,  was  dissatisfied  with  the  award :  Held,  that  he  was  precluded  from  impeaching  it. 


EASTER  TERM,  FIFTH  GEO.  IV.  273 

the  award  was  made,  the  defendant  paid  the  plaintiff,  and        1624. 
the  plaintiff  accepted  the  costs  of  the  cause,  and  of  the  re- 
ference and  award. 

E.  Lawes  having  obtained  a  Rule  Nisi  for  setting  aside 
the  award,  on  several  grounds,  mentioned  in  the  rule, 

Gaselee  now  shewed  cause,  and  contended  that,  after  the 
plaintiff  had  accepted  the  costs  of  the  reference  and  the 
award,  he  was  concluded,  and  was  not  at  liberty  to  disturb 
the  award. 

The  whole  Court  was  of  this  opinion,  and  said,  that,  by 
accepting  the  costs  of  the  reference  and  award,  the  plaintiff 
had  precluded  himself  from  moving  to  set  aside  the  award. 

Rule  discharged. 


The  Kino  v.  The  County  Clerk  of  Middlesex.         Thursday 

UN  a  former  day  a  rule  was  obtained,  calling  on  the  The  County 

County  Clerk  of  Middlesex  to  shew  cause  why  an  informa-  Clerk  of  Mid- 

tion  should  not  be  filed  against  him  for  alleged  misconduct  tied  to  take 

m  his  office.     It  was  alleged,  among  other  matters,  that  he  the  following 

had  exacted  greater  fees,  in  a  cause  in  which  Joseph  Brock  bearing  and 

was  the  plaintiff,  and  James  Hulme  was  the  defendant,  than  J^JJJjJkJ1 

are  authorized  by  the  statute  23  Geo.Q.  c.  33.  the  defendant  Court,  viz. 

in  that  case  having  been  charged  8s.  Wd.  for  his  costs  of  ^^nceo?" 

suit,  contrary  to  the  said  act.    Cause  was  now  shewn  against  both  parties 

the  rule  upon  affidavits  of  considerable  length,  in  which  the  summons  and 

alleged  misconduct  of  the  County  Clerk  was  completely  J^^^11 

negatived ;  and  as  to  that  part  of  the  case  which  imputed  St.  6d. :  upon 

the  exaction  of  illegal  fees,  the  practice  of  the  County  Court,  f"Corn^n,W 

from  the  year  1772  down  to  the  present  time,  was  stated  to  quence  of  the 

non-appear- 
ance of  the  defendant  upon  the  first  summons,  St.;  and  upon  execution  on  a  judgment 
against  the  defendant,  St.  4d.;  which  sums  include  the  fees  to  the  county  clerk,  bailiffs, 
sad  criers. 

VOL.  IV.  T 
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be  this : — The  plaint  being  entered,  a  warrant  is  issued, 
upon  which  the  defendant  is  summoned  to  appear  on  a  given 
day.  If  the  plaintiff  and  defendant  both  appear  on  being 
called  on  the  day  appointed,  the  defendant's  appearance  is 
entered,  the  cause  is  heard,  and  an  order  made  and  entered 
according  to  the  verdict;  and  the  whole  cost  of  a  suit  thus 
terminated  amounts  to  35.  6d.,  including  county  clerk's, 
bailiff's,  and  crier's  fees*  But  if  the  defendant  does  not 
appear  on  being  called,  the  plaintiff  is  heard  as  to  the 
amount  claimed,  and  an  order  nisi  is  made  and  entered  for 
judgment  on  a  future  day.  This  order  nisi  is  served  on  the 
defendant,  and  if  he  appears  on  the  second  day  appointed, 
the  case  is  heard  as  before,  and  an  order  absolute  is  made 
according  to  the  verdict.  The  whole  cost  of  the  suit  in  the 
last-mentioned  case  amounts  to  5s.  6d.;  and  if  the  defendant 
does  not  appear  on  the  second  day,  an  order  absolute  is 
made,  and  entered  for  judgment  by  default;  and  the  whole 
cost  in  that  case  is  5s.  4d.:  such  costs  in  each  of  the  two 
last-mentioned  cases  including  the. fees  of  the  county  clerk, 
bailiffs,  and  criers.  But  the  cost  occasioned  by  the  defend- 
ant not  appearing  on  the  summons,  amounting  to  2s.  or 
2s.  2d.  according  to  criers,  is  always  paid  and  borne  by  the 
defendant,  as  being  his  default;  and  if  the  debt  and  costs 
are  not  paid  on  the  day  or  days  specified  in  the  said  orders 
absolute,  the  plaintiff  has  a  right,  at  any  time  within  a  year, 
to  demand  an  execution  agaiost  the  defendant,  the  cost  of 
which  is  Ss.  4d.,  that  is  to  say,  Ad.  to  the  county  clerk,  for 
the  execution,  and  3s.  to  the  bailiff  executing  the  same.  In 
the  present  case  the  defendant  had  been  summoned  for  a 
debt  under  40s.,  but  not  appearing  on  the  day  appointed, 
an  order  nisi  was  made  upon  him  to  attend  the  Court  on  a 
second  day,  when  he  attended  accordingly,  and  the  cause 
being  heard,  a  verdict  was  found  by  the  jury  against  him, 
and  execution  awarded  for  the  debt  and  costs,  the  amount 
of  the  latter  being  8s.  106?.  which  sum  was  composed  of  the 
following  items,  35.  6d.  for  the  order,  2s.  for  the  order  nisi, 
and  3s.  4cf.  for  the  execution,  according  to  the  practice  of 
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the  court  as  above  get  forth.  The  county  clerk  stated  in 
bis  affidavit  that  previously  to  his  appointment  to  the  said 
office,  one  Peter  Hardy,  together  with  certain  other  free- 
holders of  the  county  of  Middlesex,  presented  a  petition  to 
the  Lord  High  Chancellor  in  pursuance  of  the  power  given 
by  section  16  of  23. Geo.  3.  c.  33.  complaining  of  the  then 
practice  of  the  Court,  and  that  other  or  greater  fees  were 
exacted  by  the  then  county  clerk  than  the  said  act  allowed ; 
that  the  said  petitioners  then  proceeded  in  their  said  petition 
to  state  the  practice  of  the  court,  as  it  now  exists,  and  as  is 
above  set  forth,  and  the  fees  taken  for  each  particular  pro* 
ceeding  in  the  Court,  which  fees  so  set  forth  and  complained 
of,  were  in  every  respect  the  same  fees  as  are  now  taken  by 
the  present  county  clerk ;  that  the  matter  of  the  said  petition 
had  been  fully  heard  before  Lord  Ellenborough,  C.  J.  and 
Gibbs,  C.  J.  and  after  hearing  all  parties,  they  adjudged  as 
follows : — "  We  have  considered  the  within  petition,  toge- 
ther with  the  affidavit  of  the  within-mentioned  Peter  Hardy 
and  Thomas  Leach,  and  the  papers  thereto  annexed,  and 
have  been  attended  by  the  respective  attornies  of  the  said 
P.  H.  and  of  the  said  T.  L.  and  we  are  of  opinion  that  the 
fees  which  are  stated  to  have  been  received  by  the  said 
Thomas  Leach  and  the  other  officers  of  the  said  County 
Court  for  Middlesex,  held  under  the  23  Geo.  2.  c.  33.  are 
justified  by  a  fair  construction  of  that  act ;  and  we  are  also 
of  opinion,  that  upon  the  facts  submitted  to  us,  and  upon 
oar  view  of  the  said  act  of  parliament,  there  is  no  ground 
for  criminating  the  said  Thomas  Leach  in  respect  of  any 
thing  which  appears  to  have  been  done  by  him  in  the  exe- 
cution of  his  office  of  County  Clerk ;  but  we  think  that  the 
warrant,  in  obedience  to  which  the  summons  in  each  case  is 
ftated  to  issue,  and  which  we  consider  to  be  analogous  to 
the  Sheriffs  precept  to  his  bailiff  for  the  summons  in  the 
old  County  Court,  ought,  in  point  of  fact,  to  have  issued, 
and  should  issue  hereafter  in  each  case  as  an  authority  to 
the  bailiff  Cor  the  summons." 

t2 
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The  Court,  after  hearing  the  facts  and  circumstances 
disclosed  on  affidavit  on  both  sides,  were  clearly  of  opinion 
that  there  was  no  pretence  for  granting  an  information  on 
the  ground  of  misconduct  on  the  part  of  the  County  Clerk 
in  his  office ;  and  with  respect  to  the  alleged  exaction  of 
excessive  fees,  they  observed  that  the  determination  of  Lord 
EllenboroughyC.  J.  and  Gibbs,  C.  J.  as  to  the  practice  of 
taking  fees,  was  conclusive  upon  the  subject,  and  afforded 
a  complete  answer  to  the  complaints  now  alleged,  inasmuch 
as  the  fees  demanded  were  in  this  instance  similar  in  amount 
to  those  which  had  received  the  sanction  of  those  learned 
Judges. 

•    The  Rule  was  therefore  discharged  with  costs. 

French  was  for  the  prosecution,  and  Scarlett  and  Brodrick 
for  the  defendant. 


Saturday, 
Maylb. 

Where  a  wi- 
dow was  enti- 
tled to  dower 
[which  was 
unaligned] 
upon  her  hus- 
band's estate 
which  had 
been  mort- 
gaged by  him 
for  a  thousand 


The  King  v.  The  Inhabitants  of  Northweald 
Bassett. 

BY  an  order  of  two  Justices  Melicent  Reynolds,  widow, 
and  her  six  children,  were  removed  from  the  parish  of 
Northweald  Bassett  to  the  parish  of  Magdalen  Laver,  both, 
in  the  same  county.  The  Sessions,  on  appeal,  quashed 
the  order,  subject  to  the  opinion  of  this  Court,  on  the  fol- 
lowing case : 

Richard  Reynolds,  the  husband  of  the  pauper  Melicent 


years,  and  af-  Reynolds,  died  in  May,  1822;  seised  of  a  freehold  estate 
her  do^er1^  IiabIe  to  dower  m  Northweald  Bassett.  Dower  was  not 
upon  one  half-  barred,  but  it  has  not  been  assigned,  nor  have  any  steps 
Itam'hemort-  keen  ^en  for  that  purpose.    The  heir  at  law  has  been 

gagee  in  pos-  from  the  time  of  his  birth  an  idiot,  and  at  Richard  Rev- 
session,  she 

became  chargeable  to  the  parish,  in  which  the  property  was  situated  before  she  had 
resided  forty  days:  Held,  that  as  the  dower  had  not  been  assigned,  she  had  oot  such 
an  interest  in  the  parish  as  to  render  her  immoveable  from  what  could  be  called  her 
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voids9  a  death  was  about  twenty-one  years  of  age.  This,  es- 
tate had  been  devised  to .  Richard  Reynolds  by  his  mother, 
who  died  more  than  twenty  years  ago,  and  who  by  her  will 
left  several  legacies/  but  it  did  not  appear  in  evidence  whe- 
ther those  legacies  had  been  satisfied  or  not.  In  the  year 
1820,  long  after  the  marriage  of  Richard  and  Melicent,  the  N°b^^LX> 
estate  had  been  mortgaged  for.  a  term  of  one  thousand 
years  by  Richard  to  secure  the  payment  of  100/.  The 
mortgagee  has  received  the  half-year's  rent  which  accrued 
since  the  death  of  Richard  at  Michaelmas  last,  out  of  which 
he  paid  the  sum  of  3/.  to  the  pauper  Melicent,  and  took 
from  her  the  following  receipt: 

"The  7th  December,  1822.  Received  of  the  heir-at- 
law  of  my  late  husband  Richard  Reynolds,  deceased,  the 
sum  of  three  pounds  by  the  payment  of  Richard  Hour 
chin  the  tenant,  being  my  third  share  (as  his  widow)  of  the 
half-year's  rent  of  the  freehold  part  of  his  estate  on  Thorn* 
wood  Common  in  Northweald  Bassett,  due  Michaelmas 
last." 

£.    s.     d. 
a  The  half-year's  rent  1 1   10    0  The  Mark  of 

"  The  half-year's  inte-  a#.i %  _,  d. 

rest  on  mortgage  .  .  2  10    0 

9    0    0 


Melicent  Reynolds" 


"MrsJteynolds'sthirdS    0    0 
<  «  *  • 

Richard  Reynolds  lived  in  Magdalen  Later.  After  his 
death,  his  widow,  the  pauper,  resided  in  that  parish  for  some 
months,  and  then  hired,  and  lived  in  a  cottage  in  Nortft- 
weald  Bassett  which  was  not  on  the  husband's  estate.  Be- 
fore a  residence  of  forty  days  had  been  completed  in  that 
parish  she  became  chargeable,  and  was,  removed  by  an 
order  of  Justices.  The  Sessions  were  of  opinion  that  she 
was  irremoveable.and  quashed  the  order.  The  question 
for  the  opinion  of  the  Court  is,  whether  the  pauper  was 
reaoveable  from  "Northweald  Bassett  f 
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Btodrick  and  11 .  L  Stephen  in  support  of  the  order  of 
Sessions.    The  pauper's  right  to  dower,  although  unas- 
v.  signed,  gave  her  such  an  interest  in  land  in  the  parish  of 

Inhabit8  kts   Northweald  Basset  t>  as  rendered  her  irremoveable,  notwith- 
of  standing  she  had  not  completed  her  residence  for  forty  days 

°Bassbtt.LD  at  tnc  t*rne  8^e  ^ecame  chargeable.  According  to  Lord 
Ellenborough'8  language  in  Rex  v.  Horsley(a),  "  she  had 
at  least  so  much  colour  of  right  to  reside  in  the  parish, 
without  being  removed,  as  to  exempt  her  residence  from 
being  considered  as  a  vagrant  intrusion  into  a  parish  in  which 
the  party  has  nothing  of  her  own  within  the  purview  and 
scope  of  the  poor  laws/'  It  is  not  necessary  to  contend, 
that  if  the  pauper  had  resided  forty  days  she  would  have 
gained  a  settlement  in  Northweald  Bassett;  it  is  sufficient 
to  shew  that  she  had  at  all  events  such  an  interest  in  the 
parish  as  took  away  the  power  of  the  Justices  to  remove 
her  under  the  stat.  13  and  14  Car.  2.  c.  12.  She  was 
clearly  not  of  that  description  of  vagrant  intruders  against 
whom  that  statute  was  directed.  The  case  of  Rex  v.  Hors- 
ley,  already  cited,  is  a  strong  authority  in  support  of  this 
,  argument.  In  that  case  it  was  decided,  after  solemn  deli- 
beration, that  a  sole  next  of  kin  has  such  an  equitable 
interest  in  a  leasehold  tenement  of  the  intestate,  that  she 
gains  a  settlement  by  residing  forty  days  in  the  same 
parish  after  the  intestate's  death^  before  administration 
granted  to  her ;  and  it  matters  not  that  the  widow  of  the 
intestate  survived  him,  if  she  died  afterwards  without  hav- 
ing taken  out  administration,  leaving  the  other,  sole  next 
Of  kin  to  the  intestate.  There  is  no  doubt  in  the  present 
case  that  the  pauper  is  entitled  to  dower,  and  though  it 
may  not  have  been  formally  assigned,  yet  that  circumstance 
will  make  no  difference  as  it  respects  the  present  argu- 
ment. Here  there  has  been  a  bon&  fide  payment  of  £3 
to  her,  and  she  has  had  the  actual  enjoyment  of  it,  and  con- 
sequently had  such  an  interest  as  entitled  her  to  remain  in 
the  parish.  This  case  is  perfectly  distinguishable  from 
(a)  3  East,  405. 


The  King 
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Rex  y.  Berkswell  (a)9  where  the  pauper  had  no  right  what- 
ever to  reside,  being  merely  an  intruder  in  poiut  of  law,  and 
consequently  could  gain  no  settlement  by  a  residence  of       ~v. 
forty  days.     It  is  unnecessary  to  cite  cases  to  show  that  -        "* 
the  party  need  not  reside  upon  the  property  in  respect  of  of 

which  the  interest  arises;  so  long  as  the  residence  is  in  °b^ettALD 
the  same  parish.  Rex  v.  Sowton(b),  Rex  v.  St.  Nyotts(c)9 
are  authorities  to  that  effect*  The  case  which  will  be  re- 
lied upon  on  the  other  side  is  Rex  v.  Painmkk  (d),  in 
which  it  was  decided,  that  although  a  mere  right  of  dower 
without  an  assignment  will  gain  a  widow  a  settlement  by  a 
residence  of  forty  days,  yet  it  is  not  that  sort  of  interest 
which  will  communicate  itself  to  a  second  husband,  and 
confer  a  settlement  upon  him  and  the  children  of  the 
second  marriage,  because  a  tenant  in  dower  has  no  right  to 
enter  till  dower  is  assigned.  But  the  main  reason  for  the 
decision  of  the  court  in  that  case  was,  that  the  mere  right 
of  dower  was  not  like  the  case  of  a  next  of  kin,  "  who 
cannot  acquire  a  settlement  before  administration  granted.'9 
Now  the  Court  will  observe  what  the  state  of  the  law 
was  when  that  decision  took  place.  At  that  time  no  case 
had  decided  that  a  sole  next  of  kin  was  irremoveable  be- 
fore administration  granted ;  but  siuce  then  Rex  v.  Hors* 
ley  has  expressly  determined  the  affirmative  of  that  pro- 
position. As  the  whole  foundation  then*  of  Rex  v.  Pains* 
wiek  was  the  supposition  already  alluded  to,  it  follows  that 
if  a  sole  next  of  kin  is  irremoveable,  so  is  a  dowress  whose 
dower  is  unassigned.  [Baylby,  J. — Suppose  the  pauper 
m  this  instance  could  gain  a  settlement  by  a  residence  of 
forty  days,  if  the  parish  officers  had  allowed  her  to  reside 
so  long,  had  they  not  a  right  to  remove  her,  if  chargeable 
in  the  mean  time?]  Certainly  not,  upon  the  principle 
that  she  was  not  removeable  from  her  own.  Rex  v.  Horsley, 
it  is  submitted,  makes  out  that  proposition,  and  shews  that 
Rex  v.  Painmkk  is  not  to  be  considered  as  an  autho- 

(o)  Ante,  vol.  iii.  9.  (c)  1  Burr.  S.C.  132. 

(b)  1  Burr.  S.  C.  125.  (<*)  Id.  783. 
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rhy  governing  the  present  question.    The  reason  why  a 

tenant  in  dower  has  no  right  to  enter  until  dower  is  as- 

v.  signed,  is  founded  upon   public  convenience,  which  will 

Thc  not  allow  a  widow  to  carve  for  herself:  and  in  all  the  cases 

Inhabitants  ...  . 

of  upon  this  subject,  it  is  said,  that  without  assignment  she 

BAS8ErrtLD  would  be  a  trespasser  if  she  entered.  Bac.  Ab.  tit.  Dower, 
[D].  Still,  however,  her  right  to  dower  may  be  perfect 
without  assignment,  which  is  a  mere  form  which  the  law 
has  prescribed  to  consummate  her  title.  In  the  Duke  of 
Hamilton  v.  Lord  Mohun  (a),  it  is  said,  "  As  to  the  want 
of  a  formal  assignment  of  dower,  that  is  nothing  in  equity ; 
for  still  the  right  in  conscience  is  the  same;  and  if  the  heir 
brings  a  bill  against  the  mother  for  an  account  of  profits; 
it  is  most  just  that  a  Court  of  Equity  should,  in  the  account, 
allow  a  third  of  the  profits  for  the  right  of  dower."  The 
statutes  18  Geo.  Q.  c.  18.  s.  5.  and  20  Geo.  5.  c.  17.  s.  12. 
which  relate  to  the  right  of  voting  at  elections,  treat  the 
assignment  of  dower  as  a  mere  ceremony.  But  it  may  be 
contended  in  this  case,  that  in  point  of  fact  there  has  been 
a  valid  assignment  of  dower  to  this  p§uper.  According 
to  the  facts  stated  in  the  case,  the  husband  mortgages  the 
estate  for  a  term  of  1,000  years,  to  secure  the  repayment 
of  100/.  subject  to  the  remote  and  almost  nominal  rever- 
sionary interest  of  the  heir,  who  is  an  idiot,  and  who  conse- 
quently cannot  execute  an  assignment.  The  mortgagee  is 
the  person  in  whom  the  whole  present  interest  is  vested, 
and  he  pays  a  certain  sum  of  money  to  the  widow  as  her 
dower,  and  which  sum  is  accepted  by  her  as  such.  [Ab- 
bott, C.J.  .How  could  his  payments  of  the  dower  prejudice 
the  rights  of  the  heir  ?]  In  Co.  Lit.  34  b.  it  is  laid  down, 
first,  that  dower  may  be  assigned  by  the  tenant  by  con- 
sent and  agreement ;  second,  that  an  assignment  of  dower 
requires  neither  livery  of  seisin,  nor  writing,  but  may  be 
by  parol,  because  it  is  due  by  common  right;  and  third, 
that  it  may  be.  by  a  rent  issuing  out  of  the  land  as  well  a* 
by  parcelling  out  the  land  by  metes  and  bounds.    [Abbott* 

(«0  1  P.  Wms.  122. 
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C.  J.  Here  there  is  no  tenant  of  the  land.     A  mortgagee  in 

fee  would  be  tenant  of  the  land,  but  here  there  is  no  such 

tenant.]     Conceding  that  there  was  no  good  assignment  of 

dower  in  this  case,  still  the  pauper's  right  to  dower  gives      ,  Tbe 

her  such  an  interest  in  this  parish,  as  renders  her  irremove-  of         v 

able,  and  therefore  the  order  of  Sessions  must  be  affirmed.    Northweald 


The  Kino 

v. 


BA9SZTT. 


Marryat  (with  whom  was  Jessopp  and  Knox)  contrA. — 
It  is  perfectly  clear  that  there  was  no  assignment  of  dower 
in  this  case,  and  therefore,  dower  unassigned,  is  not  such 
an  estate  as  will  either  confer  a  settlement,  or  prevent  the 
pauper  from  being  removed.  Undoubtedly  a  person  may 
be  irremoveable  without  having  acquired  settlement,  but 
that  is  upon  the  principle  that  the  party  is  irremoveable 
"  from  Aw  own."  That  is  the  language  of  the  law  in  a  nu- 
merous class  of  cases.  The  case  of  Rex  v.  Horsley  does 
not  vary  the  proposition,  because  there  the  party  had  a  right 
to  the  property  as  sole  next  of  kin,  and  had  by  statute  the 
entire  equitable  interest  until  administration  was  taken  out, 
and  nobody  else  could  have  taken  out  administration  with- 
out her  concurrence.  In  all  the  decisions  upon  the  head 
of  settlement  by  estate,  the  pauper  must  have  the  right  of 
possession.  That  was  the  very  principle  upon  which  Rex  v. 
Berkswell,  cited  on  the  other  side,  was  decided.  In  the 
present  case,  the  pauper  had  no  legal  right  of  possession 
until  there  was  a  valid  assignment  of  her  dower,  and  if  she 
attempted  to  enter,  she  would  be  a  trespasser.  The  legal 
title  to  the  freehold  was  in  the  heir,  who  alone  had  the  right 
of  possession,  subject  to  the  widow's  dower,  which  may 
be  assigned  either  by  himself,  by  the  sheriff,  or  by  any  of 
the  other  modes  prescribed  by  law.  The  answer  to  the 
argument  on  the  other,  side  is,  that  here  the  pauper  had 
nothing  of  her  own,  from  which  it  can  be  said  she  was  ir- 
removeable. Rex  v.  Painswick  is  a  decisive  authority  to 
shew,  that  without  an  assignment  of  dower,  the  widow  had 
no  estate  in  the  land  which  can  be  called  her  own. 

Here  the  Court  stopped  him. 
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Abbott,  C.  J. — As  it  is  agreed  on  both  sides,  that  there 

was  in  fact  np  assignment  of  dower,  I  am  clearly  of  opinion 

v.  that  the  pauper  in  this  case  had  not  any  such  interest  as 

Inhabitants  wou^  en^e  her  to  ^e  possession  of  any  part  of  the  estate 

of  as  her  own,  so  as  to  render  her  immoveable.    Rex  v.  Pains- 

Bassezx      w*ck  8eems  to  ke  a  decisive  authority;  and  as  that  case  has 

never  been  impeached  by  any  subsequent  decision,  I  think 

we  are  bound  by  it,  and  consequently  the  order  of  Sessions 

must  be  quashed. 

Bayley,  J. — There  being  an  express  decision  on  the 
point,  unless  we  could  see /that  that  decision  was  wrong,  we 
ought  to  abide  by  it.  The  King  v.  Painswick  is,  I  think, 
a  decisive  authority  upon  this  question.  Here  the  pauper 
would  never  have  a  right  of  occupation;  for  so  long  as  the 
thousand  years  term  continued,  the  right  of  occupation 
Would  be  in  the  termor,  and  whatever  right  she  might  have, 
could  only  be  by  assignment,  which  in  fact  has  never  taken 
place.  In  Rex  v.  Painswick  the  widow,  after  her  husband's 
death,  continued  residing  on  the  property,  and  there  was  a 
clear  possession  for  forty  days.  The  Court  there  decided, 
that,  inasmuch  as  it  was  a  legal  right  of  possession  in  her, 
under  the  statute  of  Magna  Charta,  by  which  the  widow 
would  be  immoveable  for  forty  days,  she  might  therefore 
gain  a  settlement.  She  afterwards  continued  to  reside  upt* 
the  property,  and  she  married  again,  and  she  and  her  se* 
cond  husbaud  lived  upon  it  for  about  two  years.  Now  if 
the  right  of  dower  unassigned  would  confer  a  settlement  on 
the  party  who  was  residing  upon  the  estate  out  of  which  the 
dower  was  to  issue,  the  husband  would  have  been  irremove- 
able  during  the  whole  of  that  time.  The  question  in  tjfcf 
case  was,  whether  the  children  of  the  second  marriage  wm 
settled  in  the  parish  in  which  the  mother  and  father  had  s+ 
resided;  and  the  Court  held  that  they  were  not.  Why?  Be* 
♦  cause  the  right  to  have  dower  assigned,  and  residing  upon 

the  estate  on  which  the  mother  was  entitled  to  have  dower 
assigned,  was  not  sufficient  to  communicate  a  settlement  to 
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the  husband  and  the  children,  the  dower  not  having  been,       1824. 
in  point  of  fact,  actually  assigned.    That  case  is  precisely       *-~v^ 
like  this  in  principle,  and  we  ought  to  be  bound  by  it.  f**° 

The 
HoleoVP,  J. — I  think  the  decision  in  Rex  v.  Painswick  Inhabitants 

is  decieav*  #f  the  present  case,  unless  we  could  see  that  it  North  weald 
was  detenHJMd  upon  a  wrong  principle.     We  should  not      BAS8£rT- 
be  anthcMed  in  disturbing  it,  unless  there  was  reason  to 
doubt  the  propriety  of  it.    I  see  no  reason  for  saying  that  it 
is  wrongly  decided,  and  therefore  on  the  authority  of  that 
case  I  am  of  opinion  that  we  ought  to  quash  this  order. 

Littledale,  J.  was  in  the  Bail  Court. 

Order  of  Sessions  quashed. 


Morgan  v.  Palmer.  Tueulay, 

May  18. 
ASSUMPSIT  for  money  had  and  received   by  the  de-  Where  the 

fendant  to  the  use  of  the  plaintiff.     Plea  non  assumpsit.  mayorofan 

r.  r     '  ancient  bo- 

and  issue  thereon.     At  the  trial,  before  Garrow,  B.  at  the  rough,  in 

Norfolk  Lent  Assizes,   1825,  the  plaintiff  had  a  verdict,  J^j^EJ 

subject  to  the  opinion  of  the  Court,  upon  the  following  of  the  peace, 

took  a  fee  of 
case  •  4s.  from  apub- 

The  plaintiff  is  a  publican,  in  the  borough  of  Greet  lican  resident 

Yarmouth,  where  he  resided  and  carried  on  business  in  the  borough,  for 
year  1822,  during  which  year  the  defendant  was  mayor  of  the  ^uTnfeense 
borough.    In  the  month  of  September,  1822,  a  meeting  md  though  it 
was  duly  held  by  the  defendant,  who,  in  his  character  of  foTfifty-aeven 
mayor,  was  then  one  of  the  justices  of  the  peace  in  and  J*rs  *  similar 
for  the  borough,  and  by  another  justice  of  the  peace  in  and  unformly  re- 
fer the  borough,  for  the  purpose  of  renewing  the  annual  ^^fOTthe 
licenses  of  the  publicans  in  the  Borough.    The  plaintiff  time  being, 
attended  at  that  meeting,  in  order  to  renew  his  license,  and  p^o^urwith- 

the  clerk  to  the  said  justices,  who  is  also  town  clerk  and  in  the  borough 

applying  to 
have  his  license :  Held,  that  such  fee  was  illegal,  and  might  be  recovered  back  in  as- 
sumpsit for  money  had  and  received,  without  notice  of  action. 
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clerk  of  the  peace  for  the  borough,  on  granting  to  the  plain- 
tiff his  license,  demanded  a   sum  of  12s.  Grf.  which  the 
plaintiff  accordingly  paid.    The  clerk  then  paid  over  to  the 
defendant  a  sum  of  4*.,  part  of  the  said  sum  of  125.  6d., 
which  he  had  received  on  the  account  and  by  the  authority 
of  the  defendant  as  mayor.     He  also  paid  over  the  sum  of 
St.,  other  part  of  the  said  sum  of  125.  (kf.,  to  the  Serjeants 
at  mace,  and  retained  the  sums  of  4s.  6d.  as  clerk  to  the 
justices,  and  2*.  as  clerk  of  the  peace,  the  residue  thereof, 
io  his  own  use.     Great  Yarmouth  is  an  ancient  and  im- 
memorial  borough.    Until  the  reign  of  Queen  Ann,  the 
chief  officers  of  the  corporation  were  two  bailiffs.    Various 
charters,  from  the  reign  of  King  John  to  that  of  Queen  Ann, 
granted  to  the  bailiffs  all  ancient  and  usual  perquisites,  fines, 
emoluments  and  profits,  which  they  had  before  by  pretext 
of  any  incorporation,  or  by  reason  or  pretence  of  any  pre- 
scription, use,  or  custom,  held,  enjoyed,  or  used.     By  an 
act  1  Ann.  st.  2.  c.  7-  it  was  enacted,  that  when  the  style 
of  the  corporation  should  be  changed  from  that  of  bailiffs, 
aldermen,  burgesses  aatl  commonalty,  to  that  of  mayor, 
aldermen,  burgesses  and  commonalty,   the   mayor  and  his 
successors  should  have  and  enjoy  all  the  same  fees,  perqui- 
sites, privileges  and  jurisdictions,  as  the  bailiffs  had  before 
lawfully  claimed  and  demanded.    .By  a  charter  in  the  fol- 
lowing year,  the  style  of  the  corporation  was  changed,  and 
ft  was  thereby  provided,  that  the  first  mayor  therein  named 
and  his  successors, .  should  have  and  enjoy  the  same  pow- 
ers, privileges,  fees,  perquisites  and  profits,  as  the  bailiffs  in 
any  manner  had  before  held  and  enjoyed,  within  the  liberties 
and  precincts  of  the  said  borough.     No  entries  were  made 
of  the  sums  paid  for  licenses  in  the  books  of  the  corpora- 
tion, but  as  far  back  as  living  memory  went,  that  is  to  say, 
from  the  year  1765,  up  to  the  time  of  bringing  this  action, 
the  same  sum  of  4*.  had  J>een  uniformly  received  by  the 
inayor  for  the  time  being,  from  every  publican  applying  for  a 
license,  as  his  usual  and  accustomed  fee  for  granting  it. 
No  notice  of  the  action  was  given  previously  to  its  com- 
mencement. 
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Roffe,  for  the  plaintiff.  There  are  three  questions  in  this  1824. 
case.  First,  Whether  the  defendant  was  entitled,  under  v*pv**' 
the  24  G.  2.  c.  44.  s.  1.  as  a  justice  of  peace,  to  a  month's  °** A* 
notice  of  action,  previous  to  the  suing  out  of  the  writ.  Se-  Palme*. 
cond,  Whether  the  defendant  was  justified,  either  by  any 
statute-law,  or  prescription,  in  demanding  and  receiving 
from  the  plaintiff  the  sum  of  4*.  previous  to  granting  him 
a  license.  And  third,  Whether  the  plaiotiff,  having  paid 
that  money,  can  recover  it  back,  in  an  action  for  money  had 
and  received.  For  the  plaintiff,  it  is  submitted,  that  the 
Court  must  answer  the  first  two  of  these  questions  in  the 
negative,  and  the  third  in  the  affirmative ;  the  second,  how-, 
ever,  seems  to  be  the  most  important,  and  may  with  most 
advantage  be  argued  first  in  order.  The  first  statute  which; 
regulated  the 'sale  of  beer  in  alehouses,  by  means  of  licens- 
ing the  proprietors,  was  the  5  &x6  E.  6.  c.  25.  which  recites 
that  "  intolerable  hurts  and  troubles  to  the  commonwealth 
of  this  realm  doth  daily  grow  and  increase,  through  such 
abuses  and*  disorders  as  are  had  and  used  in  common  ale- 
houses, and  other  houses  called  tippling-houses,"  and  enacts 
that  no  person  shall  in  future  sell  ale  or  beer  without  a 
license,  to  be  granted  by  the  Sessions,  or  by  two  justices 
of  the  peace ,  and  that  every  person  so  licensed,  shall  be 
bound  by  recognizance  for  the  proper  conduct  of  bis  house, 
u  for  making  of  every  which  recognizance,  the  party  so 
bound  shall  pay  but  twelve-pence/'  There  are  many  sub-' 
sequent  acts  of  parliament  upon  the  same  subject,  but  the 
only  one  which  it  is  material  to  notice,  is  the  3.G.4.  c. 
77.  s.5.  which  provides  that  for  filling  up  the  license,  and 
for  taking  and  returning  the  recognizance  to  be  entered  into, 
the  sum  of  five  shillings,  and  no  more,  shall  be  taken  by  the 
justice's  clerk,  over  and  above  the  fees  to  be  paid  to  the 
several  clerks  of  the  peace  for  filing  the  recognizances* 
If,  therefore,  the  defendant  was  entitled  to  exact  from  the? 
plaintiff  the  sum  of  '4s.  upon  granting  him  a  license,  it  is 
clear  that  he  cannot  derive  his  title  from  the  statute  book* 
and  it  remains  to  be  seen,  whether  by  the  prescription  in 
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point ;  for  there  the  objection  was  founded  upon  the  £5 
G.  3.  c70.  s. 30.  which  is  worded  precisely  the  same  as  the 
24  G.  2.  c.  44.  s.  1.  and  it  was  there  held  that  an  excise 
officer,  who  had  received  duties  not  legally  payable,  was  en- 
titled to  notice  of  action.  [Bayley,  J.  But  there  he  re- 
ceived the  money  bond,  fide,  believing  that  it  was  legally 
due,  and  he  proved  the  honesty  of  his  intention  by  paying 
the  money  over  to  his  superior.  That  was  the  ground  of 
the  decision  there.]  The  general  principle  laid  down  in 
that  case  was,  that  wherever  the  officer  acts  colore  officii 
he  is  entitled  to  notice,  and  certainly  the  present  defendant 
must  be  considered  as  acting  colore  officii.  [Holroyd,  J. 
I  think  not.  The  claim  set  up  by  the  defendant  was  not 
made  in  execution  of  his  office  as  a  justice ;  in  Greenway 
v.  Hurd  it  was;  that  makes  a  vital  distinction  between  the 
two  cases.]  That  distinction  undoubtedly  was  taken  in  Ir- 
ving v.  Wilson  (a),  which  at  the  first  glance  appears  to  be  an 
authority  against  the  present  defendant ;  but  there  it  was 
plain  that  the  goods  seized  were  not  liable  to  seizure,  and 
that  the  officer  knew  that  feet,  because  he  received  the  mo- 
ney to  release  them;  therefore  the  payment  was  made 
under  duress,  and  was  received  not  colore  officii,  and  it  was 
on  these  grounds  that  the  Court  held  that  notice  of  action 
was  unnecessary.  The  decisive  argument  on  behalf  of  the 
defendant,  however,  is,  that  this  fee  of  45.  is  a  just  and  legal 
fee,  which  he  was  fully  entitled  to  take ;  first,  by  prescrip- 
tion ;  secondly,  by  the  act  of  parliament  and  charter  of  1 
Ann. ;  and  thirdly,  because  there  was  a  good  and  reasonable 
consideration  for  it.  With  reference  to  the  question  of 
prescription,  the  Court  must,  on  this  occasion,  act  in  the 
double  capacity  of  jurors  and  judges,  for  there  was  no  evi- 
dence upon  the  subject  produced  at  the  trial.  The  case, 
however,  finds  that  this  fee  has  been  regularly  and  constantly 
paid  in  the  borough,  throughout  a  period  of  nearly  sixty 
years,  and  therefore  in  the  absence  of  proof  to  the  contrary, 
the  Court  will  presume  that  a  custom  which  has  prevailed 
so  long,  is  an  immemorial  custom.  Rex  v.  Jollifft  (b). 
(a)  4  T.  R.  485.  (6)  Ante,?©],  iii.  240. 
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[Bayley^  J.  The  fee  was  taken  for  granting  a  license ;  now 
the  power  of  granting  licenses,  we  know,  is  not  immemorial: 
how  then  can  we  presume  that  a  custom  to  take  fees  for 
granting  them  is  immemorial  ?]  The  present  argument 
must  go  the  length  of  saying,  that  the  power  of  granting 
licenses,  or  some  thing  equivalent  to  it,  is  immemorial. 
The  preamble  of  the  5  8c  6  E.  6.  c.  25.  shews,  that  the 
necessity  for  regulating  the  management  of  alehouses  was 
at  that  time  no  new  thing,  and  earlier  enactments  upou  the 
same  subject  are  to  be  found  in  the  12  JE.  4.  c.  8.  the  13 
R.  2.  c.  38.  the  9  JE.  3.  c.  25.  and  in  Magna  Chartu  (9H.3. 
c.  25).  [Abbott,  C.  J.  Admitting  all  these,  still  the  power 
of  licensing  is  not  carried  up  to  the  necessary  period ;  it 
is  not  shewn  to  be  immemorial ;  indeed  it  plainly  appears 
not  to  be  so.  How  can  we  hold  that  a  custom  to  take  fees 
for  granting  licenses  is  immemorial,  when  the  power  of 
granting  them,  and  indeed  the  very  subject  of  grant  appears, 
to  have  arisen  within  the  time  of  legal  memory  ?  This 
point  really  seems  to  me  too  plain  for  argument.]  Then, 
secondly,  the  5  &  6  E.  6.  c.  25.  and  all  subsequent  sta- 
tutes upon  the  subject,  authorise  the  takiug  of  fees  on 
granting  beer  licenses.  [Bay ley,  J.  Some  fees  by  some  in-, 
dividuals ;  but  is  there  any  one  statute  which  authorises  the 
taking  of  this  fee  by  a  person  in  the  situation  of  this  de- 
fendant ?]  The  1  Ann.  certainly  seems  to  authorise  it  But, 
at  any  rate,  it  is,  thirdly,  justifiable  to  take  this  fee,  because 
die  granting  the  license  was  a  good  and  reasonable  con- 
sideration for  it.  This  is  like  the  case  of  pickage  and 
stallage  in  a  market.  It  is  not  an  uncommon  thing  in  many 
parts  of  England,  to  pay  a  fee  for  selling  goods  in  particu- 
lar, places  ;  and  if  it  is  a  reasonable  fee,  the  Court  will  up- 
hold it.  What  is  a  reasonable  or  unreasonable  fee  is  for  the 
judgment  of  the  Court.  2  Inst.  210.  [Bay ley,  J.  Ought  a 
Justice  of  the  Peace  to  receive  money  for  the  performance 
of  his  duty  ?  The  proposition  is  too  monstrous  to  be  ad- 
vanced for  a  moment.  Then  ought  the  defendant  to  take 
a  fee  for  performing  his  duty  as  the  mayor  of  a  borough  ?] 

VOL.  IV.  u 
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The  argument  is  that  the  defendant  was  acting  as  a  Jus- 
tice in  granting  the  license,  but  that  he  received  the  fee  as 
the  mayor  of  the  borough,  as  he  might  legally  do.  [Bay- 
ley,  J.  What  he  does  as  a  mayor  he  does  as  a  justice.]  As 
to  the  third  point,  it  is  clear  that  the  plaintiff  cannot  recover 
in  this  form  of  action.  He  paid  the  money  voluntarily  with 
a  full  knowledge  of  the  law ;  though  even  if  he  were  igno- 
rant of  the  law,  that  would  not  entitle  him  to  maintain  as- 
sumpsit. He  knew  that  the  same  fee  was  paid  by  others 
under  similar  circumstances ;  he  had  himself  paid  it  before, 
and  he  paid  it  on  this  occasion  without  remonstrance  or 
objection.  [Holroyd,  J.  Was  not  the  mere  act  of  demand- 
ing a  fee  illegal  in  a  public  officer  ?  If  so,  the  plaintiff  may 
maintain  his  action.]'  He  paid  the  money  voluntarily,  with 
full  knowledge,  or  full  means  of  knowledge,  of  all  the  facts 
of  the  case,  then  he  cannot  recover  it  back  again  on  account 
of  his  ignorance  of  the  law.  Bilbie  v.  Lumley(a),  Brisbane 
v.  Dacres  (&),  Bize  v.  Dickason  (c),  Knibbsv.  Hall(d),  and 
Stevens  v.  Lynch  (e).  [Bay ley,  J.  Is  not  Snowdon  v.  Davis 
(f)  a  case  which  comes  nearer  to  the  present  than  those, 
and  does  it  not  militate  against  the  doctrine  now  contended 
for?  Surely,  where  the  money  is  paid  under  the  influence 
of  duress,  or  oppression,  or  fraud,  it  is  recoverable.  Ab- 
bott, C.  J.  "  Ignorance  of  the  law  "  means  of  the  general 
law  of  the  land ;  but  a  man  is  not  bound  to  know  the  local 
or  bye  laws  of  a  particular  town  or  borough.]  At  all  events 
the  plaintiff  has  sustained  no  hardship,  because,  as  he  had 
paid  the  fee  before,  and  knew  that  others  had  paid  it  also, 
no  duress,  or  oppression,  or  fraud,  was  practised  upon  him; 
he  acted  voluntarily,  with  full  knowledge  both  of  the  law 
and  the  facts ;  and  he  cannot  now  come  into  Court  and 
repudiate  his  own  act  by  bringing  an  action. 

Rolfe,  in  reply,  was  stopped  by  the  Court. 

(a)  2  East,  469.  (d)  1  Esp.  84. 

(6)  5  TaunL  143.  '  (<?)  1 2  East,  38. 

(c)  1  T.  R.  285.  (/)  1  Taunt.  359. 
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Abbott,  C.  J. — 1  am  of  opinion  that  the  plaintiff  is  en- 
titled to  recover.  The  first,  and,  as  it  seems  to  me,  the 
main  question  in  this  case  is,  whether  the  defendant  had 
any  legal  authority  to  demand  the  payment  of  this  fee.  It 
is  said  that  it  was  legally  due  to  him  in  his  character  and 
office  of  mayor ;  but  it  was  received  for  the  granting  of  a 
license,  which  it  is  admitted  he  did  in  his  character  and 
office  of  justice.  The  case  finds  that  a  similar  fee  has 
been  received  on  similar  occasions  for  a  long  term  of  years ; 
but  we  cannot  therefore  presume  that  there  is  an  immemo- 
rial custom  for  receiving  it,  especially  when  we  find  that  the 
license,  in  respect  of  which  it  is  claimed,  is  not  itself  im- 
memorial. By  the  common  law,  we  know  that  no  license 
was  necessary;  if  there  were  an  immemorial  custom  in  this 
borough  that  no  person  should  sell  beer  without  a  license, 
the  common  law  would  be  restrained,  and  a  license  would 
become  necessary  there;  and  then  a  co-existing  custom 
that  the  licensed  person  should  pay  a  fee  of  4s.  would  be- 
come a  good  and  binding  custom,  so  far  as  its  antiquity 
went;  but  whether  such  a  custom  would  be  good  in  law,  it 
is  not  at  present  requisite  to  decide.  But  neither  of  these 
are  proved ;  there  is  no  proof  of  #  any  fee  being  taken 
earlier  than  the  reign  of  Edward  6.  and  therefore  we  cer- 
tainly cannot  presume  that  it  ever  was  taken  before  that 
time ;  because  where  a  law  or  custom  is  to  have  the  effect 
of  narrowing  the  public  right,  it  is  an  established  rule  to  ^ 
require  strict  and  clear  evidence  of  its  existence  and  extent. 
Then  with  respect  to  the  notice :  if  it  is  admitted  that  the 
defendant  exacted  the  fee  in  his  character  of  mayor,  the 
24  G.  £•  c.  44.  does  not  apply;  if  it  is  doubtful  in  which 
character  he  was  acting,  then,  according  to  the  case  of  Biggs 
v.  Evelyn  (a),  he  was  entitled  to  notice :  but  if  it  is  plain 
that  he  was  acting  in  his  character  of  justice,  then  I  am  of 
opinion  that  he  was  not  entitled  to  notice  in  this  particular 
case.  The  object  of  the  act  of  parliament  was  to  protect 
magistrates  from  the  consequences  of  mistakes  or  errors  of 

(o)  9  H.  Bt.  tl4. 

u  2 
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judgment,  but  not  of  illegal  acts  done  for  their  own  emolu- 
ment.    Now,  I  think,  the  defendant's  conduct  comes  under 

# 

the  latter  description ;  he  was  not  acting  in  execution  of  his 
office,  nor  under  any  error  or  mistake,  and  therefore  I  think 
he  was  not  entitled  to  notice.  Then  as  to  the  form  of  ac- 
tion: it  is  said  this  was  a  voluntary  payment  made  with 
full  knowledge  of  the  law  and  the  facts ;  and  if  it  were  so, 
I  admit  that  the  money  could  not  be  recovered  in  this  action. 
But  in  order  to  render  a  payment  voluntary,  in  the  proper 
sense  of  the  word,  the  parties  concerned  must  stand  upon 
equal  terms ;  there  must  be  no  duress  operating  upon  the 
one ;  there  must  be  no  oppression  or  fraud  practised  by 
the  other.  But  what  is  the  case  here  ?  The  parties  stand 
upon  the  most  unequal  terms  imaginable ;  there  is  a  duress 
operating  upon  the  publican,  for  unless  he  pays  the  money 
he  cannot  obtain  his  license;  there  is  oppression  practised 
by  the  justice,  because  he  exacts  a  fee  to  which  the  law 
does  not  entitle  him,  and  exacts  it  upon  an  implied  threat 
of  withholding  the  license.  This  cannot  be  called  a  volun- 
tary payment,  and  in  that  respect  this  differs  from  all  the 
cases  that  have  been  cited  on  the  part  of  the  defendant, 
with  reference  to  this  point.  Upon  all  the  questions  raised 
by  this  case,  I  therefore  am  of  opinion  that  this  action  is 
maintainable,  and  that  the  plaintiff  is  entitled  to  judgment. 


Bayley,  J. — The  defendant  took  the  fee  either  as  mayor 
or  as  justice.  As  justice,  it  is  admitted  that  the  law  did 
not  allow  him  to  take  it;  then  is  there  any  law  or  custom 
which  authorises  him  to  take  it  as  mayor?  No  such  autho- 
rity has  been  produced  to  us  to-day;  and,  reasoning  upon 
general  principles,  we  must  say  that  none  such  can  possibly 
exist.  As  the  chief  magistrate  of  a  borough,  he  has  cer- 
tain public  duties  to  perform,  one  of  which  is  to  grant  li- 
censes to  such  publicans  resident  within  it  as  are  qualified 
to  receive  them,  and  it  would  be  subversive  of  all  decency, 
as  well  as  of  all  policy  and  law,  if  for  the  performance  of 
that  duty  he  could  be  allowed  to  accept  a  compensation 
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in  money.  But  is  he  liable,  in  an  action  for  money  had  and 
received,  to  refund  this  money?  If  it  was  paid  voluntarily, 
in  the  strict  and  proper  meaning  of  the  term,  certainly  not ; 
except,  indeed,  where  the  payment  is  of  a  nature  to  infringe 
public  policy.  I  think  this  was  of  such  a  nature;  for  if  the 
defendant  can  retain  such  fees  as  he  may  chuse  to  exact,  an 
undue  and  injurious  bias  will  soon  operate  upon  his  mind, 
and  the  criterion  upon  which  he  will  act  in  granting  a 
license  will  be,  not  who  is  the  most  deserving  of  it,  but  who 
is  able  and  willing  to  pay  the  largest  price  for  it.  But  nei- 
ther was  this  a  voluntary  payment;  the  plaintiff  stood  in  a 
situation  of  great  disadvantage;  the  defendant  had  an  undue 
power  and  influence  over  him :  they  were  not  on  equal 
term9,  for  the  plaintiff  was  compelled  to  pay  the  money. 
Upon  that  ground,  therefore,  the  action  is  maintainable. 
Lastly,  was  the  defendant  entitled  to  notice  of  action?  As 
mayor  he  certainly  was  not,  and  as  justice  I  also  think  he 
was  not,  because  he  did  not  receive  the  money  colore  officii, 
but  acted  so  as  to  bring  himself  within  the  principle  laid 
down  in  Irving  v.  Wilson  (a).  It  seems  to  me,  therefore, 
upon  every  point,  that  our  judgment  ought  to  be  given  for 
the  plaintiff. 


Holhoyo,  J. — By  the  common  law  licenses  were  not 
necessary,  and  no  immemorial  usage  has  been  shewn  for 
making  them  necessary,  in  this  borough ;  we  cannot,  there- 
fore, presume  its  existence.  The  statute  of  Edward  cer- 
tainly does  not  authorise  a  fee  of  45.,  and  no  custom  has 
been  proved  to  warrant  the  taking  that  or  any  other  fee. 
The  license  in  this  case  was  granted  by  the  defendant,  not 
singly,  but  with  another  justice ;  which  makes  it  evident  that 
he  was  not  then  acting  as  mayor,  but  that  they  were  both 
acting  as  justices.  If  the  act  of  receiving  the  fee  had  been 
done  in  the  execution  of  his  office,  the  defendant  would  have 
been  entitled  to  notice  of  the  action,  even  though  he  acted 
erroneously  in  receiving  it;  for  that  position  Greenway  v 

(a)  4  T.  It.  485. 
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Hurd  (a)  is  an  authority;  but  it  was  done  with  a  very  dif- 
ferent view;  it  was  done  for  his  own  benefit  and  profit,  and 
therefore  this  case  comes  within  the  principle  of  Irving 
v.  Wilson.  As  respected  the  plaintiff,  the  payment  cannot 
be  considered  as  voluntary,  and  therefore,  in  that  point  of 
view,  it  is  equally  recoverable.  I  concur  in  thinking  that  our 
judgment  must  be  given  for  the  plaintiff. 


Littledale,  J. — I  am  decidedly  of  opinion  that  the 
defendant  has  no  legal  authority  to  retain  this  money.  He 
had  no  right  to  receive  it,  either  in  the  character  of  mayor 
or  justice.  No  prescription  has  been  made  qut,  either  for 
the  necessity  of  the  license,  or  for  the  exaction  of  the  fee. 
In  Rex  v.  Jolliffe  the  antiquity  of  the  custom  might  fairly 
be  presumed,  because  there  the  subject  matter  of  it,  a  court- 
leet,  was  in  itself  immemorial ;  but  here  the  custom  cannot 
be  presumed,  it  must  be  proved.  The  statute  of  Edward  6. 
not  only  does  not  authorise  this  fee  to  be  taken,  but  it 
does  authorise  a  different  fee,  namely,  "  but  twelve-pence/' 
The  24  Geo.  2.,  requiring  notice  of  action  to  justices,  does 
not  embrace  this  case.  The  action  for  money  had  and  re* 
ceived  is  generally  exempt  from  that  and  other  similar  sta- 
tutes; but  even  if  it  were  not,  it  certainly  would  be  in  this 
instance,  because  here  the  receipt  of  the  money  was  an  act 
done  by  the  defendant  extri  his  office,  and  for  his  own  pri- 
vate emolument;  besides  that  it  was  exacted  by  a  very  im-" 
proper  species  of  duress  and  compulsion.  It  is  said  that 
the  plaintiff  had  paid  the  same  fee  on  former  occasions; 
but  that  does  not  vary  the  case;  it  was  a  payment  by  com- 
pulsion in  this  instance,  and  had  probably  been  the  same 
in  all.  I  perfectly  agree  in  thinking  that  the  action  is  main- 
tainable, and  that  the  postea  ought  to  be  delivered  to  the 
plaintiff. 

Postea  to  the  plaiutifL  , 


(c)4T.  It.  553. 
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The  King  v.  The  Inhabitants  of  Lydd.  Wednesday, 

j%  May 19- 

15Y  an  order  of  two  Justices,  George  Goldsmith,  Elizabeth  where  a  pau- 

his  wife,  and  their  two  children,  were  removed  from  the  P*r  was  n,red 

*  for  three  years 

parish  of  Lydd  to  the  parish  of  Thurnham,  both  in  the  county  at  £90  a  year 

of  Kent*    Upon  appeal,  the  Sessions  quashed  the  order,  jJJJ^8 ™\*  ° 

subject  to  the  opinion  of  this  court  upon  the  following  master  telling 

.  him  at  the 

case  :  time  the  con- 

In  the  year  1810  the  pauper  sained  a  settlement  by  hiring  tract  was  en- 
i  -       -      ,  ..      *™        ,  ,  ,         ~*     *  tered  into,  that 

and  service  in  the  parish  of  Thurnham,  and  on  the  2oth  or  he  did  not 

27th  of  August,  1819,  he  was  hired  to  Mr.  Fisher,  in  the  ^jj^^ 

parish  of  Midley,  for  three  years  at  £9.0  per  annum,  as  looker  full  employ- 

and  to  spud  thistles.  The  duty  of  a  looker  is  to  superintend  ^{^^Jd ' 

the  flocks  and  fences  upon  the  lands  of  his  employer,  and  he  him  for  three 

frequently  has  several  masters,  and  works  for  any  person  which  time  he 

who  may  employ  him,  according  as  his  time  allows.    The  did  other  work 

./     «  for  his  master, 

pauper  served  Mr.  Fisher  for  three  years.     He  did  not  work  who  paid  him 

for  any  person  but  Mr.  Fisher  for  the  first  year  and  three  [{£  j^]™lby 

quarters  of  his  service,  but  at  the  expiration  of  that  time  he  he  also  worked 

hired  himself  as  looker  to  a  Mr.  Russell.    During  bis  ser-  magmas  !" 

vice  with  Mr.  Fisher  he  did  other  work  for  him  not  belong-  looker  when 

Log  to  his  duty  as  looker,  such  as  turning  mould,  lambing,  8Uited .  Held 

and  shearing,  for  which  he  was  always  paid  upon  new  and  t!iat  *«  rcla" 

separate  bargains  on  each  occasion,  and  on  other  occasions  and  servant^ 

he  did  day  work  as  a  laborer  for  Mr.  Fisher,  for  which  he  JJ^jJ* 

was  also  paid  by  the  day.   At  the  time  of  the  pauper's  con-  parties  so  as 

tract  with  Mr.  Fisher  nothing  was  said  about  his  being  at  settlement  on 

liberty  to  hire  himself  to,  or  to  work  for  other  masters  during  the  pauper. 

the  three  years,  but  Mr.  Fisher  said  he  did  not  think  he 

should  have  full  employment  for  the  pauper;  he  would 

employ  him  as  far  as  he  could.    While  he  Was  working  for 

other  people  bis  wife  hoisted  a  signal  by  putting  a  flag  out 

of  the  window,  upon  which  he  considered  himself  bound  to 

quit  his  work  and  attend  his  duty  as  looker  to  Mr.  Fisher, 

for  which  he  was  originally  hired,  and  he  invariably  returned 
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1824.  to  Mr.  Fisher  when  so  summoned,  and  never  worked  on  any 
lands  from  whence  the  flag  could  not  be  seen.  During  the 
whole  of  the  three  years  he  was  not  however  to  do  any  work 

Thc  for  Mr.  Fisher  other  than  that  for  which  he  was  originally 

Inhabitants 

of  Lydd.  hired  as  a  looker,  without  receiving  extra  wages.  His  agree- 
ment with  Mr.  Russell  was  by  the  acre,  and  he  bargained 
with  him  for  a  year  at  £\4.  During  the  whole  of  the  three 
years  he  lived  on  Mr.  Fisher's  land  at  Midley.  The  ques- 
tion for  the  opinion  of  the  Court  is,  whether  the  pauper 
gained  a  settlement,  by  hiring  and  service  with  Mr.  Fisher, 
in  the  parish  of  Midley. 

Bolland  and  Claridge,m  support  of  the  order  of  Sessions. 
The  pauper  gained  a  settlement  in  Midley  by  a  hiring  and 
service  in  that  parish.  The  Court  will  confine  its  attention 
to  the  first  year  of  the  three  for  which  the  contract  was 
made.  Rex  v.  St.  Giles,  Reading  (a).  This  was  not  an 
exceptive  hiring,  for  no  exception  was  mentioned  or  stipu- 
lated for  at  the  time  of  the  hiring.  In  Rex  v.  Chester  (6), 
the  contract  was  that  the  pauper  should  do  the  offices  of  a 
servaut  for  a  year  for  her  board  and  lodging,  and  should  be 
at  liberty  to  earn  what  she  could  by  her  labor;  and  a  year's 
service  under  it  was  held  to  confer  a  settlement.  In  Rex  v. 
Ozelworth  (c)  the  pauper  agreed  to  serve  three  years,  at 
weekly  wages,  to  work  twelve  hours  per  day,  and  if  more,  to 
have  a  penny  per  hour  over ;  sixpence  per  week  was  to  be 
retained  as  a  deposit,  to  be  repaid  to  the  pauper  if  he  per- 
formed the  agreement,  or  if  his  master  should  discharge 
him  before  the  end  of  the  three  years,  which  it  was  under- 
stood he  might  do  at  any  time.  The  pauper  worked  under 
this  agreement  first  for  six,  and  afterwards  for  nine  months, 
lodging  all  that  time  in  his  master's  parish,  and  it  was  held 
that  he  thereby  gained  a  settlement  in  that  parish.  As  far 
therefore  as  relates  to  the  circumstance,  either  of  the  pau- 
per having  occasionally  worked  for  other  persons,  or  of  his 

(a)  Cald.  54.     (I)  «  T.  R.  37.      (c)  Burr.  S.  C.  302.  2  Bott.  361* 


The  Kiko 

v. 
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receiving  additional  wages  from  his  master  upon  the  contin- 
gency of  his  performing  extra  work,  those  cases  are  authori- 
ties for  holding  that  the  pauper  in  this  case  has  acquired 
a  settlement.  Again,  if  this  is  considered  as  the  case  of  a  Tbe 
customary  hiring,  there  has  been  both  a  hiring  and  a  service  of  Lydp. 
for  a  year,  sufficient  to  confer  a  settlement.  Rex  v.  New- 
stead  (n),  Rer  v.  Navestock  (b),  and  Rex  v.  Horwick  (c). 
Rex  v.  Buckland  Denham(d),  may,  perhaps,  be  cited  on 
the  other  side  to  shew,  that  where  a  pauper  was  hired  to 
work  only  so  many  hours  per  day  as  it  was  customary  to 
work  in  a  particular  trade,  and  be  at  liberty  to  do  what  he 
liked  at  other  hours,  no  settlement  can  be  gained;  but 
upon  looking  into  that  case  it  will  be  found,  that  the  ground 
of  the  decision  there  was,  that  the  limitation  of  the  working 
hours  was  an  express  exception  in  the  original  contract ;  in 
which  respect  it  is  quite  distinct  from  the  present.  Upon 
these  grounds,  therefore,  it  appears,  that  the  pauper  gained 
a  settlement  in  the  parish  of  Midietf. 

Berens  and  D.  Pollock,  contra.  In  order  to  the  acqui- 
sition of  a  settlement  by  hiring  and  service,  it  is  necessary 
that  the  master  should  have  the  absolute  and  entire  control 
o?er  the  servant  during  the  whole  year ;  but  it  is  quite  clear 
from  the  statement  of  this  case  that  Mr.  Fisher  had  no 
such  control  over  the  pauper.  Rex  v.  Horwick  may  be  ad- 
mitted as  an  authority  to  shew,  that  a  custom  for  a  servant 
to  have  Sunday,  or  even  some  other  part  of  the  week  to 
himself,  will  not  defeat  a  settlement,  provided  there  is  no 
express  exception  to  that  effect  in  the  contract ;  but  still  it 
does  not  by  any  means  govern  the  present  case,  because  it 
was  expressly  stated  by  Mr.  Fisher  when  the  pauper  was 
hired,  that  he  should  not  have  full  employment  for  him.  It 
is  laid  down  by  Best,  J.  in  Rex  v.  Edgmond(e),  that,  in  order 
to  constitute  a  sufficient  yearly  hiring,  the  master  must 

(a)  Barr.  S.  C.  669.  (<Q  Burr.  S.  C.  694. 

(6)  Barr.  S.C.  719.  (e)  3  B.  and  A.  107. 

(c)  10  East,  489. 
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stipulate  for  the  entire  service  during  the  whole  year,  for 

the  learned  judge  is  there  reported  to  have  said, "  the  master 

The  Kino     ^oe8  no^  jn  ^  cagc^  stipulate  for  an  entire  service  during 


v. 


The  the  whole  year,  but  only  for  certain  hours  during  each  day ; 
K©fALYDD*TS  anc*  tnat>  according  to  R*ex  v-  Kingswinford  (cr),  invalidates 
the  settlement ;"  and  if  that  is  correct  law,  it  is  clear  that 
the  settlement  here  is  invalidated,'  for  there  is  nothing  like  a 
stipulation  here  for  the  entire  service  of  the  pauper,  but,  on 
the  contrary,  an  express  declaration  that  his  entire  service 
will  not  be  wanted.  But  the  very  last  case  decided  upon 
this  head  of  settlement,  Rex  v.  Polesworth  (6),  is  directly  in 
point  with  the  present,  and  id  a  clear  authority  for  saying 
that  there  was  no  hiring  for  a  year  and  no  service  for  a 
year,  so  as  to  confer  a  settlement  upon  this  pauper  within 
the  meaning  of  the  statutes. 

Abbott,  C.J. — I  am  clearly  of  opinion  that  the  contract 
made  between  these  parties  is  not  such  as  constitutes  the 
necessary  relation  of  master  and  servant,  within  the  plain 
and  established  meaning  of  the  statutes  regulating  this  par- 
•  ticular  head  of  settlement.  It  is  quite  evident  from  the 
facts  of  the  case,  that  Mr.  Fisher  never  stipulated  for,  and 
in  point  of  fact  never  had  the  control  over  the  pauper,  or 
the  right  to  his  entire  service,  for  one  whole  year.  It  is 
therefore  impossible  to  hold  that  the  pauper  acquired  a 
settlement  by  his  service  under  his  contract  with  Mr.  Fisher, 
and  consequently  the  rule  for  quashing  the  order  of  Sessions 
must  be  made  absolute. 

Batley,  J. — The  present  appears  to  me  to  be  in  some 
particulars  a  new  case,  but  in  one  respect  it  is  quite  of 
an  ordinary  nature,  and  is  open  to  a  well-known  and  deci- 
sive objection,  namely,  that  the  contract  upon  which  it  rests 
does  not  constitute  a  hiring  for  a  year.  It  is  in  effect  an 
exceptive  hiring,  for  the  pauper  is  told  originally  that  there 
will  not  be  full  employment  for  him,  and  he  acts  upon  that 
(a)  4  T.  R.  219.  (A)  Ante,  p.  25& 
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declaration  by  obtaining  work  from  time  to  time  of  other 
persons.  Indeed  the  very  nature  of  the  service,  as  stated 
in  the  case,  shews  that  the  master  could  not  have  intended 
to  contract  for  the  exclusive  service  of  the  pauper,  because 
it  is  impossible  that  such  an  employment  could  fairly  occupy 
the  whole  time  or  call  forth  the  entire  labor  of  any  ordinary 
servant.  I  entirely  concur  in  the  opinion  that  no  settle- 
ment was  acquired  by  the  pauper  in  the  parish  of  Midley. 

Little  dale,  J.  (a)— Rex  v.  Horwick  is  the  only  case 
cited  which  bears  any  resemblance  to,  or  forms  any  autho- 
rity for,  the  present,  and  even  that  is  distinguishable  from 
it  in  one  important  particular ;  for  there,  the  pauper  was 
provided  with  full  and  fair  employment  by  one  and  the  same 
master;  whereas  here,  the  work  done  cannot  possibly  be 
rated  as  the  entire  service  of  any  husbandman,  and  the 
pauper  actually  resorts  to  other  employers  to  fill  up  the 
measure  of  his  labor  and  to  augment  the  sum  of  his  wages. 
Upon  the  grounds  already  detailed  by  the  Court,  I  am  also 
of  opinion  that  the  order  of  Sessions  must  be  quashed. 

Rule  absolute  for  quashing  the  order  of  Sessions. 
(*)  Holroyd,  J.  was  sitting  in  the  Bail  Court. 


The  Kikg 
v. 

The 

Inhabitants 

of  Lvdd. 


The  King  v.  The  Inhabitants  of  Hallow.  Wednaday, 

May  19. 

BY  an  order  of  two  justices,  Thomas  Hewitt,  Elizabeth  his  Where  a  ser- 

wife,  and  their  two  children,  were  removed  from  the  parish  ™l " ^?* 

of  Powick  to  the  parish  of  Hallow,  both  in  the  county  of  served  for 

Worcester.  On  appeal,  the  Sessions  confirmed  the  order,  sub-  a^dlw^days* 

ject  to  the  opinion  of  this  Court  upon  the  following  case :     and  *M  'J1611 
J  -         r  *  °  committed  to 

and  imprisoned  in  the  House  of  Correction  for  one  month  under  20  G.  2.  c.  19. 

for  misbehaviour,  at  the  instance  of  the  master:    Held,  that  the  commitment  and 

imprisonment  were  no  dissolution  of  the  contract,  or  such  an  interruption  of  the 

service  as  to  prevent  a  settlement,  although  the  servant  received  no  wages  for  the  time 

be  was  in  custody. 
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The  pauper,  Thomas  Hewitt,  gained  a  settlement  in  the 

parish  of  Hallow,  about  fourteen  years  since,  by  a  hiring 

Vm  and  service  for  a  year  in  that  parish.    At  the  expiration  of 

The  t|jat  service,  he  entered  into  the  service  of  one  John  Price, 

Inhabitants    .,.'„,, 
of  Hallow,    in  the  parish  of  Tibberton,  also  in  the  county  of  Worcester, 

having  been  previously  hired  by  him  at  Perskore  Mop,  a 
few  days  before  old  Michaelmas,  (when  his  service  at  Hal- 
low expired)  to  serve  him  as  waggoner's  boy  from  the  said 
old  Michaelmas  to  the  old  Michaelmas  following,  at  the 
wages  of  £5.  The  pauper  went  into  the  service  of  Price, 
according  to  that  hiring,  and  remained  with  him,  serving 
him  in  the  parish  of  Tibberton,  till  about  a  month  before 
the  old  Michaelmas  day,  at  which  his  service  was  to  end, 
when  disputes  having  arisen  between  his  master  and  him, 
in  consequence  of  his  master  having  charged  him  with  mis- 
conduct, he  was  summoned  by  his  master  before  Mr. 
,  Gresley,  a  magistrate  of  the  county,  on  the  15th  September, 

1 809,  to  answer  that  charge.  Upon  hearing  the  complaint, 
it  was  agreed,  between  the  magistrate  and  Price,  that  the 
pauper  should  either  beg  his  master's  pardon,  and  be  re- 
ceived back  into  his  service,  or,  if  he  refused  to  beg  hi» 
pardon,  that  he  should  remain  the  rest  of  his  year  in  prison. 
The  pauper  refused  to  beg  Price's  pardon,  and  was  there- 
upon committed  to  the  House  of  Correction,  by  virtue  of  a 
warrant  of  commitment  which  stated,  that  "  Whereas,  com- 
plaint hath  been  made  before  me,  P.  G.  Esq.  one,  &c.,  upon 
the  oath  of  John  Price,  of  Tibberton,  that  Thomas  Hewitt, 
servant  of  the  said  J.  P.  in  husbandry,  hath  committed 
divers  misdemeanors  against  him  his  master,  and  particularly 
by  leaving  the  service  of  his  said  master  on  Wednesday  last, 
and  absenting  himself  therefrom  the  whole  of  such  day, 
whereby  the  said  J.  P.  lost  the  service  of  one  of  his  teams 
such  day,  having  no  other  person  to  drive  the  same :  And 
whereas  upon  due  examination,  &c.  the  said  T.  H.  is  and 
stands  convicted  before  me  of  the  said  offence,  I  do  here- 
by," &c,  concluding  in  the  ordinary  form,  with  a  commit- 
ment "  for  the  space  of  one  calendar  month  fjom  the  date 
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hereof."  The  warrant  bore  date  the  15th  September,  180J). 
The  year  for  which  the  pauper  had  been  hired  by  Price 
expired  two  days  before  the  expiration  •  of  the  calendar 
month  for  which  he  was  committed.  The  pauper  remained  jNHA^*AllT5 
in  prison  during  the  whole  of  the  said  calendar  month,  and  of  Hallow. 
at  the  expiration  of  it  was  discharged.  During  the  time  of 
his  imprisonment  the  pauper's  clothes  remained  at  the  house 
of  Price,  in  Tibberton,  and  when  the  pauper  left  the  prison, 
he  went  to  Price's  house  and  took  away  his  clothes,  and 
received  from  Price  all  his  wages  except  seven  shillings, 
which  Price  deducted  for  the  time  the  pauper  had  been 
in  prison,  and  he  then  quitted  the  house.  The  question 
for  the  opinion  of  the  Court  is,  whether  there  was  a  suf- 
ficient service  for  a  year  by  the  pauper  under  the  last  men- 
boned  hiring  to  give  him  a  settlement  at  Tibberton,  sub- 
sequent to  the  settlement  at  Hallow. 

Russell  and  Ryan,  in  support  of  the  order  of  Sessions. 
The  question  in  this  case  is,  whether,  during  the  period 
which  the  pauper  passed  in  prison,  he  can  be  considered  as 
continuing  in  the  service  of  his  master,  which,  it  is  con- 
tended, he  cannot.  The  actual  service  was  unquestion- 
ably incomplete,  and  the  circumstances  are  not  such  as 
will  warrant  the  Court  in  holding  that  the  deficiency  was 
made  up  by  an  implied  service.  Now,  in  order  to  confer 
a  settlement  upon  this  pauper,  he  must  have  rendered  either 
an  actual  or  implied  service  for  an  entire  year.  Rex  v.  Bar- 
ton-upon-Irwill  {a)  will  probably  be  cited  on  the  other  side 
to  shew  that  there  was  no  dissolution  of  the  contract  be- 
tween the  parties,  and  therefore  that  the  service  continued 
during  the  imprisonment  of  the  servant.  That  case,  how- 
ever, is  distinguishable  from  the  present.  There,  the  ser- 
vant returned  to  his  master  after  the  expiration  of  his  im-  x  • 
prisonment,  was  received  by  him,  and  continued  to  serve 
nnder  the  original  contract ;  here,  the  servant  does  not  re- 
turn to  the  service  after  his  imprisonment,  nor  ever  serv.es 
,  »2M.  aadS.  S29. 
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again  under  the  contract.  —  [Bayley,  J.      The  pauper's 

_  being  sent  to  prison  was.  in  substance,  the  act  of  his 

The  King  °  ,     .    rr         .      '     .  ,.      .  '  .       . 

„.  master,  and,  therefore  that  did  not  dissolve  the  previously 

Inhabitants  ex*st*n8  relation  of  master  and  servant.] — Unless  there  was 
of  Hallow,  some  subsequent  act  of  the  master  to  shew  that  he  in- 
tended only  to  dispense  with  the  last  month's  service,  the 
sending  the  servant  to  prison  did  operate  as  a  dissolution  of 
the  contract.  Now  there  was  no  such  act,  for  the  pauper 
never  returned  to  the  service,  and  the  relation  of  master  and 
servant  was  never  revived  between  him  and  Mr.  Price; 
there  is  therefore  no  evidence  of  a  dispensation  here.  la 
Rex  v.  North  Cray(Jb\  where  the  servant  was  committed 
before  the  end  of  his  year  for  not  giving  security  respect* 
ing  a  bastard  child,  and  the  master  was  overseer,  and  had 
been  active  in  his  commitment,  and  afterwards  deducted 
out  of  bis  wages  on  account  of  his  absence,  the  Court  held 
it  to  be  a  dissolution. — [Bayky,  J.  Is  this  case  distin- 
guishable from  Rex  v.  Bart<m~upon-Irwillf  There  he 
Blanc,  J.  said  "  It  is  said  indeed  that  there  was  an  in- 
terruption of  the  service,  but  during  the  whole  time  he  (the 
pauper)  was  subject  to  his  master.  It  was  under  the  autho- 
rity of  the  contract  that  his  master  acted,  when  he  punished 
him  for  misconduct ;  therefore  it  was  not  a  dissolution. 
The  master  might,  perhaps,  have  elected  to  dissolve  it,  but 
he  has  not  done  so.  Neither  do  I  think  this  was  an  inter- 
ruption of  the  service  to  prevent  a  settlement/']  The 
ground  upon  which  the  Court  there  decided  that  there  was 
neither  a  dissolution  of  the  contract,  nor  an  interruption 
of  the  service,  was,  that  the  pauper  returned  to  the  service 
after  his  imprisonment,  and  in  that  important  particular 
the  present  case  differs  from  that.  But  it  is  perhaps  not 
necessary  to  contend  that  there  was  a  dissolution  of  the 
•  contract  here ;  it  is  enough  to  shew  that  there  was  no  dis- 

pensation of  the  last  month's  service,  and  then  there  is  clearly 
an  interruption  of  the  service,  so  as  to  defeat  the  settlement. 
By  the  8  and  9  W.  3.  c.  30.  the  person  claiming  a  settle- 
(b)  Cald.  495.  ' 
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nent  by  hiring  and  service  must  "  continue  and  abide  in 

the  same  service  during  the  space  of  one  whole  year/1     „,,    „ 

,  •  .     ,  -  -  i     ,  .  m,  V,  The  Kino 

which  this  pauper  certainly  has  not  done.    The  20  vj.  2.  v. 

c.  .19.  s.  2.  which  empowers  magistrates  to  punish  servants  iMHAb"tAHT9 

for  misconduct,  either  by  commitment  to  the  House  of   of  Hallow. 

Correction,  or  by  abating  some  part  of  their  wages,  or  by 

discharging  them  from  their  service,  will  be  relied  on  by 

the  other  side,  bnt  it  does  not  help  this  case.    The  Ian* 

guage  of  the  warrant  shews  that  the  pauper  was  committed 

for  a  default  in  his  service;  how  then  can  it  possibly  be 

argued  that  a  residence  in  prison  as  a  punishment  for  not 

performing  his  service,  was  either  an  actual  or  an  implied 

service  by  the  pauper?     Pawlett  v.  Burnham  (a)  is  an 

authority  for  saying  that  an  interruption  or  discontinuance 

of  the  service  is  sufficient  to  defeat  a  settlement,  and  as 

there  was  no  dispensation  by  the  master  of  the  last  month's 

service,  and  no  actual  or  implied  service  by  the  pauper 

daring  that  time,  the  service  is  incomplete,  and  no  settlement 

has  been  gained  under  it. 

Nolan,  (with  whom  was  Shutt,)  contrd,  relied  upon  the 
20  Geo.  2.  c.  19.  8*  2.,  contending  that  by  resorting  to  that 
statute  for  the  purpose  of  punishing  the  servant,  the  master 
had  consented  to  dispense  with  the  actual  performance  of 
the  residue  of  the  service,  but  that  by  operation  of  law  the 
contract  remained  undissolved,  and  the  residence  in  prison 
was  an  implied  performance,  sufficient  to  confer  a  settle* 
aieut.  He  was  proceeding  to  distinguish  this  case  from 
those  cited,  when  he  was  stopt  by  the  Court. 

Abbott,  C.  J. —  I  am  of  opinion  that  there  was  a  com- 
plete service  by  the  pauper  in  this  case  for  one  whole  year, 
sufficient  to  confer  upon  him  a  settlement  in  the  parish  of  • 

Tibberton,  and  consequently  that  the  order  of  Sessions,  coin 
finning  the  order  of  removal  to  the  parish  of  Hallow,  must 

(a)  2  Bott.  300.  See  Ret  v.  Wetterleigh,  Burr.  S.  C.  753.  and  Rex 
v.  Winchcombe,  Doug.  391. 


The  King 

V. 
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be  quashed.  The  object  of  the  £0  Geo.  2.  c.  19.  was  to 
enable  masters  to  punish  their  servants  for  misconduct,  in 
their  character  of  servants.  It  does,  indeed,  empower  ma- 
The  gistrates,  in  their  discretion,  to  discharge  the  servant  from 
of  Hallow,  his  service,  and  thereby  to  dissolve  the  contract;  but  where 
the  magistrate  and  the  master,  as  in  this  case,  jointly  elect 
to  punish  the  servant  by  imprisonment,  the  plain  object  of 
the  statute  would  be  defeated,  if  we  were  to  hold  that  the 
contract  was  dissolved,  or  the  service  discontinued,  by  the 
imprisonment.  It  appears  to  me  that,  by  construction  of 
law,  the  pauper  was  "  abiding  and  continuing"  in  his  mas- 
ter s  service  during  the  period  of  his  imprisonment,  and 
therefore  that  he  has  performed  his  full  year's  service  un- 
der the  contract,  and  has  thereby  acquired  a  settlement. 

Bayley,  J. — I  think  the  principles  laid  down  by  Le 
Blanc,  J.,  in  Rex  v.  Barton-upon-Irwill(a)y  and  to  which 
I  have  already  alluded,  fully  govern  the  present  case ;  and 
it  is  very  important  in  this  branch  .of  the  law  to  adhere  as 
closely  as  we  can  to  former  decisions,  and  to  avoid  nice  and 
subtle  distinctions.  The  pauper  was  committed  at  the  sug- 
gestion of  his  master.  Previous  to  his  commitment  it  is 
%  not  disputed  that  the  relation  of  master  and  servant  sub- 

sisted between  them.  Therefore  the  labor  performed  by 
the  pauper  in  the  House  of  Correction  was,  by  construc- 
tion of  law,  and  in  my  opinion  according  to  common  sense 
also,  service  done  by  him  in  the  character  of  a  servant  for 
bis  master.  It  seems  to  me  to  be  perfectly  unimportant  at 
what  period  of  the  service  the  imprisonment  took  place, 
whether  in  the  last  month,  or  in  the  middle  of  the  term ;  nor 
do  I  think  that  the  fact  of  the  pauper's  not  returning  to  the 
service  varies  the  case.  As  the  imprisonment  ended  about 
the  time  of  the  expiration  of  the  year  contracted  for,  neither 
party  was  bound  to  renew  the  contract;  and  if  it  had  ended 
before  the  expiration  of  the  year,  each  party  would  have 
been  bound  by  law  to  perform  the  residue  of  it :  the  ser- 
(a)  2  M.  and  S.  329. 
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vant  must  have  returned  to  his  service,  and  the  master  must 

have  received  him. 

The  King 

v. 

Ho lroyd,  J. — I  am  satisfied  that  by  operation  of  law  the  _  The 
relation  of  master  and  servant  continued  to  subsist  between  of  Hallow. 
these  parties,  as  well  during  the  imprisonment  of  the  pau- 
per as  before.  The  neglect  of  actual  service  during  the 
last  month  was  occasioned  by  the  act  of  the  master,  and 
did  not  arise  out  of  any  criminal  offence  of  the  pauper,  for 
which  he  might  have  been  discharged  from  his  service. 
By  the  election  of  the  master  himself  he  is  not  discharged; 
the  contract  therefore  was  not  dissolved,  and  the  service 
continued;  and  whether  it  was  performed  about  the  mas- 
ter's affairs,  or  in  the  shape  of  labor  imposed  as  a  punish- 
ment, is  immaterial. 

Littledale,  J. — The  master  in  this  case  made  his 
election  to  punish  the  servant,  and  not  to  turn  him  away ; 
therefore  the  imprisonment  suggested  by  him,  and  assented 
to  by  the  magistrate,  could  not  operate  as  a  dissolution  of 
the  contract.  The  absence  of  the  servant  was  not  wilful, 
nor  superinduced  by  any  voluntary  act  of  his,  but  was  ren- 
dered unavoidable  by  the  compulsory  act  of  his  master.  • 
The  labor  performed  in  the  House  of  Correction,  therefore, 
was  virtual  service  under  the  contract,  and  the  yearly  ser- 
vice having  been  thus  completed,  the  pauper  is  entitled  to 
his  settlement. 

Order  of  Sessions  quashed. 


vol.  IV. 
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Wednesday,  The  King  v.  The  Inhabitants  of  Market 

.  May  19.  BOSWORTH. 

A  mistress  TWO  Justices,  by  their  order,  removed  Hannah  Stain, 
from  SA^1*  Mngle-woman,  from  the  parish  of  Flecknty  to  the  parish  of 
Tuesday  until  Market  Bosworth,  both  in  the  courity  of  Leicester.  On 
mas  day  fol-  appeal,  the  Sessions  confirmed  the  order,  subject  to  the 
lowing,  and  opinion  of  this  Court  upon  the  following  case: 
before  the  lat-  The  pauper  was  hired  by,  and  lived  with,  Mrs.  Worthing- 
her  to7"^*1  ^  in  **  aPPe,,ant  Parish>  from  Shrove  Tuesday,  1821, 
again;*  to  until  old  Michaelmas  day  following.  Three  weeks  before 
rantrepHeo^^- *e  ,a8t  mentioned  day  Mrs.  IVorthington  asked  the  pau- 
shehadnoob-  per  "  to  stay  again;9'  to  which  she  replied,  that  she  had 
could  agree  no  objection,  if  they  could  agree  about  wages.  They 
Th°Ut  T£d  agfee(*  ^or  ^'*  10,*»  an(*  one  billing  earnest  was  paid.  At 
for  3/.  10*.,      the  hiring  notliing  was  said  as  to  the  time  the  pauper  was 

rit  ^!JLhlf!"  to  serve.  There  was  no  interval  between  the  first  and  ae- 
ling  earnest 

was  paid,  cond  service.  A  fortnight  before  old  Michaelmas  her  mis- 
wasthen'said  tress  8a"*  to  berf  "  Hannah,  I  have  hired  you,  but  men- 

as  to  the  time   tioned  no  time:    remember  you   are  hired   for  fifty-one 

the  service 

\*s  to  con-      weeks.'      To  this  the  pauper  answered,    "  Very  well. 

Shtbefore'1"  The  PauPer  lived  witb  Mr8'  WortUngto*  until  old  Michael- 
old  Michael-  mas  day,  1823.  She  asked  to  have  her  week  just  before 
tress  said  to     Christmas.   Mrs.  Worthingtoh  said,  "  You  shall  have  three 

her, "  I  have    or  four  days  now ;  I  cannot  spare  you  the  whole  week." 

hired  you.  but  £,.  . 

mentioned  no   She  staid  away  three  successive  days  and  nights  then,  and 

time;  remem-  had  the  other  four  days  at  different  times  during  the  year, 

ber  you  are  J  . 

hired  for         returning  on  each  of  them  to  sleep  at  her  mistress's;  and 

week*"*  **er  mi8treS8  gave  her  two  or  three  holidays  besides.     She 

to  which  the    never  was  absent  without  her  mistress's  permission,  and 

plied, « Very    always  returned  into  the  service,  and  at  the  end  of  the 

well."   The     «ear  received  her  wages.    The  question  for  the  opinion  of 

servant  lived     *  o  i  r 

with  her  mistress  for  a  year  under  this  agreement.    She  had  three  days  holidays  at 

Christmas,  and  four  other  days  at  different  tiroes  afterwards,  and  at  the  end  of  the 

year  received  her  wages :  Held,  that  this  was  a  yearly  hiring  and  service  to  confer  a 

settlement. 


EASTER  TERM,  FIFTH  GEO.  IV.  307 

the  Court,  is,  whether  the  pauper  acquired  a  settlement  1894. 
in  the  parish  of  Market  Bosworth,  by  the  hiring  and  ser-  l^v^ 
vice  above  stated.  M 

The 

Reader,  Hildyard,  and  Humfrey,  in  support  of  the  order  0f  Mabkkt 
of  Sessions.  The  Sessions  have  done  right  in  confirming  Bosworth. 
the  order  of  removal.  It  is  impossible  to  imagine  a  clearer 
ease  of  hiring  and  service,  for  a  year  than  this.  The  sob* 
sequent  declaration  of  the  mistress,  though  assented  to  by 
the  pauper,  does  not  alter  the  original  yearly  hiring,  and 
the  week's  absence  then  agreed  upon  and  ultimately  had, 
was  merely  a  dispensation  of  so  much  service,  and  not  an 
exception  in  the  contract.  Rex  v.  Sulgrave  (a)  is  ap  autho- 
rity to  that  point,  and  applies  directly  to  the  present  case. 
The  conduct  of  the  parties  is  conclusive,  to  shew  that  each 
understood  and  intended  the  original  hiring  for  a  year  to 
remain  unaltered ;  for  the  pauper  stays  her  full  year,  and 
receives  her  full  amount  of  wages  when  the  year  expires} 
and  the  mistress  exercises  her  right  to  the  service  throughout 
the  year,  by  dictating  the  periods  at  which  the  servant  was  to 
he  absent,  according  to  her  own  choice  or  convenience.  Be* 
•ides,  upon  the  evidence  stated  in  the  case,  the  question 
before  the  Sessions  was  one  of  fraud,  which,  as  was  said  by 
BuUer,  J.,  in  Rex  v.  Fillongley  (6),  "  is  open  to  the  Ses- 
sions in  every  case  as  it  arises.  It  is  the  peculiar  jurisdiction 
of  the  Justices,  and  not  of  this  Court,  to  say,  whether  the 
particular  case  be  fraudulent  or  not."  Upon  either  ground, 
therefore,  die  Court  will  feel  themselves  bound  to  confirm 
this  order  of  removal. 

G.  Marriott  and  Clinton,  contra,  endeavoured  to  distin- 
guish this  case  from  Rex  v.  Sulgrave,  contending  that  here 
the  original  contract  was  dissolved,  and  a  new  hiring  for  51 
weeks  agreed  upon  by  the  parties,  whereas  in  that  case 

(•)  3  T.  R.  376.     Ste  Res  v.  Milwich,  Burr.  S.  a  493.      Her  ▼. 
Macclesfield,  3  T.  R.  76.  and  Rex  v.  Murtley,  t  T.  R.  694. 
(6)  1 T.  R.  458. 
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there  was  only  a  dispensation  of  the  service  for  a  part  of 
the  time  originally  contracted  for. 

Bay  ley,  J.  (a) — Whether,  upon  the  Acts  of  a  case, 
of  Market  Aere  has  been  a  dissolution  of  the  contract,  or  a  dispensa- 
Boswobth.  tion  of  the  service,  and  whether  there  has  or  has  not  been 
fraud  in  the  transaction,  are,  generally  speaking,  questions 
for  the  Justices  at  Sessions  to  decide;  and  when  they  have 
decided  them,  the  general  rule  is,  that  this  Court  will  not 
interfere.  But  when  the  Sessions  entertain  doubt  upon  any 
particular  case,  and  it  has  been  brought  before  us  at  con- 
siderable expense  in  consequence,  it  is  competent,  and 
indeed  proper,  for  us  to  give  our  opinion  upon  it.  I  am 
of  opinion,  that  the  pauper  in  this  case  has  gained  a  settle- 
ment by  hiring  and  service  in  the  parish  of  Market  Bos- 
worthy  because  it  seems  to  me,  either  that  there,  was  a 
dispensation  of  a  week's  service,  or  that,  the  second  con- 
tract was  tainted  with  fraud..  In  order  to.  decide  whether 
there  has.  been  a  dispensation  of  a  portion  of  the  service,  it 
is  important  to  consider  whether  the  service  has  been  ren- 
dered incomplete  by  the  act  or  request  of  the  master,  or 
of  the  servant.  The  requisites  to  confer  a  settlement  by 
hiring  and  service,  are,  a  hiring  for  a  year,  a  complete  ser- 
vice for  a  year,  and  a  service  under  a  yearly  hiring.  I  am 
of  opinion  that  all  these  requisites  have  been  complied  with 
here,  and  that  there  was  a  dispensation  of  one  week's  ser- 
vice by  the  pauper's  mistress.  The  first  conversation,  in 
which  the  mistress  asked  the  pauper  "  to  stay  again,"  and 
the  pauper  consented  to  stay,  was  a  general  hiring,  and 
therefore,  by  construction  of  law,  a  hiring  for  a  year.  The 
agreement  between  the  parties  was  then  complete,  and  ear- 
nest was  paid  in  ratification  of  it.  But,  it  is  said,  that  agree- 
ment was  dissolved  or  altered  by  the  subsequent  conversa- 
tion. The  conduct  of  parties,  however,  frequently  ex- 
presses their  intentions  more  clearly  than  their  words,  and 
the  subsequent  conduct  of  these  parties  from  the  moment 
(a)  Abbott,  C.  J.  was  gone  to  Guildhall. 
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of  the  second  conversation  up  to  the  close  of  the  year, 
seems  to  me  to  prove  most  clearly  that  no  bona-  fide  altera- 
tion was  made,  or  was  even  intended  to  be  made,  in  the 

original  agreement.    Then,  if  this  be  a  correct  conclusion  T      Tbe 
^  °  '  .  Inhabitants 

from  the  facts  stated,  Rex  v.  Sulgrave  (a)  comes  in  as  an  of  Market 
authority  expressly  in  point,  and  in  conformity  with  that 
decision  we  must  bold,  in  point  of  law,  that  there  has  been 
a  settlement  gained  by  this  hiring  and  service.  In  Easter 
Term,  1817,  there  was  another  case  decided,  which  in  prin- 
ciple also  bears  on  this,  namely,  Rex  v.  Coggeshall  (b).  I 
am  therefore  clearly  of  opinion  that  the  Order  of  Sessions 
must  be  .confirmed. 

Holboyd,  and  Littledale,  Js.  concurred. 

*  Order  of  Sessions  confirmed. 

(a)  9  T.  R.  376.  (b)  6M.&S.  not  yet  in  print. 


The  King  v.  The  Inhabitants  of  St.  Mary,  Wednesday, 

Kidwelly.  May  19. 

BY  an  order  of  two  justices,  William  Williams,  Catharine.  Whc.re  bv  a 
J  /  '  '  parol  contract 

his  wife,  and  their  four  children,  were  removed  from  the  the  master 
parish  of  St.  Mary,  in  the  borough  of  Kidwelly,  to  the  S^J?£ 


parish  of  Llandevilog,  both  in  the  county  of  Carmarthen,  tradeofashoe- 

The  Sessions,  on  appeal,  quashed  the  order,  subject  to  the  twelvemonths, 

opinion  of  this  Court,  on  the  following  case :  for  wnich  lhe 

*_  „  11.1  •  master  was  to 

The  appellants  proved  that  when  the  pauper  was  about  receive  a  gui- 

fourteen  years  of  age,  he  lived  with  his  father  in  the  parish  J^^*^*11" 

of  St.  Ishmael,  in  the  county  of  Carmarthen,  and  being  finding  him 

desirous  of  being  apprenticed  to  a  shoemaker,  his  father  lodging  during 

agreed  with  a  neighbour,  named  John  Thomas,  a  shoe-  the  time;  and 

at  the  expira- 
tion of  the  year,  the  pauper  entered  into  a  fresh  agreement,  to  work  with  his  master 
for  twelve  months,  making  shoes  at  Sd.  per  pair  the  first  half  year,  and  at  4d.  per  pair 
the  remaining  half  year,  and  at  the  end  of  six  months  he  quitted  the  service  altogether : 
Held,  that  there  was  not  a  connected  hiring  and  service,  so  as  to  confer  a  settlement. 


The  King 
v. 
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milker  in  the  same  parish,  to  give  him  a  guniea  for  teaching 

his  son  the  trade  of  a  shoemaker  for  twelve  months,  the 

father  finding  the  pauper  lodging  and  every  thing  else 'during 

The         that  time.    The  pauper  served  the  whole  twelve  months 
Inhabitants  m 

of  St.  Mart,   finder  that  agreement.    There  was  no  indenture  or  writing, 

but  the  pauper  considered  it  as  an  apprenticeship,  and  his 
father  and  master  treated  and  spoke  to  him  as  an  apprentice 
during  such  twelve  months,  and  both  told  him  there  was 
a  guinea  paid  for  teaching  htm  the  trade.  The  pauper's 
father,  at  the  end  of  the  year,  came  to  an  agreement  with 
John  Thomas,  that  the  pauper  should  work  with  him  for 
twelve  months,  making  shoes  at  three  pence  per  pail-  the 
first  half  year,  and  at  Tour  pence  per  pair  the  remaining  half 
year.  The  pauper  worked  with  John  Thomas  about  six 
months  under  that  agreement,  and  then  went  away  and 
wdrked  at  several  places,  until  his  marriage,  which  hap- 
pened in  1785.  He  soon  afterwards  removed  to  the  parish 
of  St.  Mary j  and  in  the  year  171)0,  one  Owen  Roberts,  by  an 
indenture  of  lease  under  seal,  without  livery  of  seisin  in- 
dorsed, demised  a  spot  of  ground  in  the  parish  of  St.  Mary, 
to  the  pauper,  and  his  heirs  and  assigns,  for  his  own,  and 
two  other  lives,  at  the  yfearly  rtent  of  105.  6d.,  payable  half 
yearly,  on  which  spot  he  immediately  afterwards  built  a  cot- 
tage, in  which  he  lived  until  the  25th  March  last.  About 
five  years  ago,  the  pauper  being  indebted  to  a  Mr.  Jones,  a 
currier,  for  leather,  he  deposited  the  lease  with  him  as  a 
collateral  security  for  the  debt  he  owed  him.  In  January 
last,  he  sold  and  assigned  his  interest  in  the  lease  to  Mr. 
Jones  for  40/.,  in  part  liquidation  of  his  demand!  and  agreed 
to  give  up  the  possession  on  the  25th  March  following, 
on  which  day  he  quitted  accordingly,  and  never  afterwards 
claimed  any  interest  in  the  lease.  The  pauper  had  sold  his 
interest  and  given  up  the  possession  of  the  house  before 
the  order  in  question  was  made  for  his  removal  to  Llande- 
vilog.  On  this  evidence  the  Sessions  quashed  the  order 
of  removal,  subject  to  the  opinion  of  this  Court,  whether 
•     the  pauper  had  gained  a  settlement  by  hiring  and  service 
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m  the  parish  of  St.  Ishmacl,  or  by  virtue  of  the  said  lease 

m  the  parish  of  St.  Mary,  under  the  circumstances  above  .   _.    „ 

,  r  y'  The  Kinq 

stated.  v. 

The 
Inhabitants 
Nolan  and  D.  S.  Davies,  in  support  of  the  order  of  Ses-  of  St.  Mabt. 

sions.  The  question,  whether  the  pauper  gained  a  settle* 
ment  by  estate  in  St.  Mary's  must  be  abandoned  as  too 
plain  for  argument;  and  therefore  the  only  point  is,  whether 
he  acquired  a  settlement  by  hiring  and  service  in  the  parish 
of  St.  Iskmael.  After  the  first  agreement  had  expired,  there 
is  no  doubt  that  the  pauper  hired  himself  for  a  year  in  the 
character  of  servant,  although  he  only  served  six  months ; 
and  the  question  is,  whether  the  original  bargain  was  for  a 
state  of  pupilage,  or  of  service  in  the  ordinary  acceptation 
of  the  word;  for  if  it  was  the  latter,  the  second  service 
will  connect  with  the  former,  and  then  all  the  requisites  of 
the  statute  will  have  been  complied  with,  so  as  to  confer  a 
settlement  by  hiring  for  a  year,  and  service  for  a  year.  Un- 
doubtedly the  8  and  9  W.  3.  c.  30.  provides  that  no  person 
shall  obtain  a  settlement  by  hiring  and  service,  "  unless 
snch  person  shall  continue  and  abide  in  the  tame  service 
doling  the  space  of  one  whole  year."  The  meaning  of  that 
statute,  however,  clearly  must  be,  that  the  pauper  shall  have 
served  a  year  in  a  service  of  one  and  the  same  kind  or  na- 
ture; not  that  he  shall  have  served  a  year  under  one  and 
the  same  contract  or  agreement.  For  this  exposition  of  the 
act  of  parliament  Rex  v.  Dawlish  (a)  seems  to  be  an  autho- 
rity, and  it  seems  also  to  decide  that  the  two  services  de- 
scribed in  this  case  may  well  connect,  so  as  to  make  up  a 
year's  service  under  the  second  agreement,  which  was  for  a 
yearly  hiring.  In  that  case  the  pauper,  before  the  expiration 
of  her  apprenticeship,  hired  herself,  and  served  for  a  year, 
the  last  four  months  of  which  were  after  her  indentures  had 
expired;  and  then  hired  herself  to  the  same  person  for 
another  year,  but  served  only  ten  months :  and  it  was  held  • 

that  the  first  service  (although  without  the  knowledge  or 

(a)  1  R  and  A.  280. 


The  Kino 
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consent  of  the  master)  might  be  coupled  with  the  service 

under  the  last  contract,  and  that  the  pauper  thereby  gained  a. 

settlement.    The  judgment  of  Abbott,  C.  J.  in  that  case 

The  is  expressly  in  point.     His  Lordship  said,  "  The  first  con- 

Inhabitants  » 

of  St.  Maey.  tract  was  either  valid  or  void;  if  valid,  then  there  is  a  good 
hiring  and  a  good  service;  if  void,  then  the  first  year's 
service  will  be  a  service  under  no  contract  at  all,  which, 
according  to  the  argument,  it  is  admitted,  may  be  coupled 
with  the  service  under  the  second  hiring."  [Bayley,  J. — 
The  real  question  here  seems  to  be,  whether  the  pauper 
can  be  considered  as  serving  under  the  denomination  of  hired 
service  during  the  time  for  which  be  was  bound  to  John 
Thomas,  for  the  purpose  of  learning  his  trade.]  Undoubt- 
edly that  is  the  point  in  dispute,  and  it  will  be  urged  on 
the  other  side,  either  that  there  was  no  service  performed 
during  that  time,  or  if  there  was,  that  it  was  service  as  an 
apprentice,  and  therefore  will  not  connect  with  the  subse- 
quent service  under  a  yearly  hiring.  But  the  question, 
whether  there  was  service,  in  the  proper  sense  of  the  word, 
under  the  first  agreement,  is  one  of  fact,  and  is  answered 
in  the  affirmative  by  the  Sessions.  Besides,  it  is  perfectly 
clear,  from  the  circumstances  of  the  case,  and  from  the 
conduct  of  the  parties,  that  they  mutually  intended  and  un- 
derstood that  service  was  to  be  performed,  and  in  pursu- 
ance of  that  intention  and  understanding  the  pauper  did,  in 
fact,  serve  for  twelve  months.  If  the  agreement  for  that 
service  was  made,  and  the  service  itself  performed,  as  an 
apprentice,  the  agreement  undoubtedly  is  void;  but  the 
service  itself  is  not  the  less  valid,  nor  the  less  competent 
to  be  coupled  with  subsequent  service  under  a  valid  agree- 
ment^). [Holroyd,  J. — The  words  of  the  statute  are, 
"  shall  continue  and  abide  in  the  same  service."  At  least 
they  must  mean  service  ejusdem  generis.  Can  it  be  said 
that  the  two  services  here  were  of  the  same  kind?  Bayley, 
J. — In  Rex  v.  Dawlish  there  was  a  year's  service  after  the 
expiration  of  the  indenture,  and  during  a  time  when  the  ma&* 
(a)  See  Rex  v.  Skinfold,  14  East,  541. 
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ter  had  a  right  to  the  service  of  the  servant.    This  is  quite  a 

different  case:  this  is  the  case  of  teacher  and  scholar:  the     _,    „ 

...  ThcKiHQ 

relation  of  master  and  servant  never  existed  in  connection  «. 

The 
with  the  first  service.]  Inhabitakt* 

of  St.  Maui* 
Russell  and  22.  V.  Williams,  contri,  were  stopt  by  the 
Court. 

Bay  ley,  J.(/z) — I  am  of  opinion  that  the  pauper  did  not 
gain  a  settlement  by  hiring  and  service  in  the  parish  of  St. 
Ishmael.  There  is  undoubtedly  a  hiring  for  a  year  in  the 
second  instance  in  the  character  of  a  servant,  and  if  that 
could  be  connected  with  the  preceding  contract,  a  settle- 
ment would  be  gained ;  but  in  order  to  gain  a  settlement  by 
a  connected  hiring  and  service,  I  take  it  that  the  first  con- 
tract must  be  for  a  service  under  some  species  of  hiring, 
either  for  a  year,  or  for  an  indefinite  period;  or  else  it 
must  be  a  state  of  things  which  constitutes  the  relation  of 
master  and  servant,  and  casts  upon  the  latter  the  obligation 
to  serve,  and  confers  upon  the  former  the  right  to  require 
service*  Now  was  the  relation  between  the  pauper  and 
his  master,  during  the  first  year,  anything  more  than  that 
of  teacher  and  scholar  ?  If  it  was  nothing  more,  then  it  can- 
not be  connected  with  the  service  under  the  second  con- 
tract so  as  to  confer  a  settlement.  The  case  of  Rex  v.  Bil- 
borough{b)  seems  to  me  to  be  decisive  of  this  case.  There 
the  pauper's  father  agreed  with  one  Smith  that  he  should 
teach  the  pauper  to  make  stockings  during  the  year  next 
ensuing,  and  should  receive  the  sum  of  two  guineas  for 
such  instruction ;  and  it  was  further  agreed  that  the  pau- 
per should  have  his  earnings,  and  pay  Smith  for  the  use  of 
his  frame,  needles,  and  other  utensils,  and  for  seaming  such 
stockings  as  the  pauper  should  make.  The  pauper  stayed 
a  year  and  a  half;  and  therefore  if  that  was  a  relation  of 
which  it  could  be  predicated  that  there  was  service  per- 

(a)  Abbott,  C.  J.  was  gone  to  Guildhall. 

(b)  IB.  and  A.  115. 
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formed  in  the  character  of  servant,  it  would  have  been  suf- 
ficient to  confer  a  settlement;  but  the  Sessions  thought 
there  was  no  settlement,  and  a  case  being  reserved,  this 

The  Court  confirmed  their  decision,  on  the  ground  that  the  re- 

Inhabitant*     .  .  /  ° 

of  St.  Mart,    lation  between  the  pauper  and  his  master  was  merely  that 

of  teacher  and  scholar,  and  not  that  of  master  and  servant. 
In  this  case,  looking  at  the  first  contract  from  the  begin- 
ning to  the  end,  there  was  no  obligation  on  the  part  of  the 
pauper  to  serve;  he  was  only  to  be  taught;  the  master 
could  not,  during  any  part  of  the  time,  have  called  upon 
him  to  serve,  or  have  punished  him  for  neglecting  to  serve, 
in  pursuance  of  the  bargain  entered  into  on  his  behalf.  I 
take  it  to  be  a  fixed  rule  respecting  connected  services,  that 
although  a  service  under  a  hiring  for  a  year  may  be  connected 
with  a  different  species  of  service,  yet  there  must  be  an  ob- 
ligation on  the  part  of  the  servant  to  serve  during  the  whole 
length  of  time  which  is  necessary  to  confer  a  settlement. 
Therefore,  inasmuch  as  in  this  case  there  was  no  relation 
of  servant,  and'  no  obligation  to  serve  until  the  hiring  for  a 
year  commenced,  and  there  being  only  a  service  for  half  a 
year  under  that  hiring,  no  settlement  was,  in  my  opinion, 
gained. 

Littxedale,  J  .(a) — I  am  of  the  same  opinion.  The 
pauper,  during  the  time  he  was  with  Mr.  Thomas,  was  a 
mere  scholar,  and  never  stood  in  the  situation  of  a  servant. 
He  performed  no  service  as  a  servant ;  he  had  no  obligation 
upon  him  to  perform  any  such  service;  nor  had  Mr.  Tho- 
mas any  right  to  require  it  of  him.  The  case,  therefore,  is  in 
all  respects  mainly  different  from  Rex  v.  Dawlish. 

Order  of  Sessions  quashed. 
(a)  Holroyd,  J.  went  to  chambers  during  the  argument. 
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Williams  v.  Lord  Bagot  (Id  error).  Wcdnetdty, 

'  '  Mmy  19. 

THIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  This  Court 
the  record  annexed  to  the  writ  of  error  brought  in  this  court  ^fcriorecourt 
by  the  defendant,  upon  the  judgment  of  the  Lordship  Court  to  amend  its 
of  Ruthin,  in  the  county  of  Denbigh,  in  this  cause,  should  jng  t0  tne 

not  be  remanded,  to  be  amended  according  to  the  facts  offacts  of  lLhe 

.  case  as  they 

the  case;  and  why  the  steward  of  the  said  Court  should  not  occurred  De- 
certify upon  oath  to  this  Court,  the  practice  of  the  said  j^*£*[ " 

Court-  cord  had  been 

annexed  to  a 

Patteson  now  shewed  cause,  and  contended,  that  this  brought  in  this 
Court  had  no  authority  to  order  an  inferior  Court  to  amend  {j^*  J^^ 
its  record.     He  cited  Morse  v.  James  (a),  1  Roll.  Abr.  208.      Certiorari 
(G)  pi.  2.     Dunbar  v.  Hkchcock{b),  and  Tidi,  759.  j"d™d<£  J" 

inferior  juris- 
__ .  .  _  diction  to  re- 

Lhitty,  contra,  was  stopped  by  the  Court.  turn  the  prac- 


Abbott,  C.  J. — If  an  inferior  Court  issues  informal  pro- 
cess, I  agree  we  cannot  order  them  to  amend  it;  but  if  they 
send  up  an  incomplete  record,  we  may  order  them  to  com- 
plete it.  The  complaint  here  is,  not  that  the  inferior  Court 
has  sent  up  an  informal,  but  an  incomplete  record.  The 
authorities  cited  do  not  apply  to  this  case;  because  here 
the  inferior  Court  is  not  called  upon  to  alter  any  thing  which 
has  already  been  stated  on  the  record,  but  is  required  to 
introduce  something  which  has  been  improperly  omitted- 
It  is  alleged,  that  in  drawing  up  the  record  the  Judge  has 
not  truly  stated  the  proceedings  as  they  actually  took  place 
in  the  Court  below.  If  we  are  not  to  order,  or  allow  the 
officers  of  the  Court  below  to  make  a  perfect  record,  which 
unquestionably  they  are  at  liberty  to  do,  it  will  be  in  their 
power,  by  making  an  imperfect  record,  to  defeat  a  writ  of 
error  whenever  it  shall  be  brought.  The  power  of  doing 
that  lies  in  their  hands,  unless  we  prevent  it.    I  think,  there- 

(«)  Willet,  122.  (6)  Marsh.  382.   S.C.  in  error.   3M.&S.591. 
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fore,  the  record  annexed  to  the  writ  of  error  in  this  case, 
ought  to  be  remanded  for  the  purpose  of  being  amended 
according  to  the  facts. 

Bayley,  J. — I  am  of  the  same  opinion.  The  object 
here  is  to  introduce  a  common  law  amendment;  all  that  is 
asked  is,  that  the  record  shall  truly  state  the  facts  as  they 
occurred  in  the  Court  below,  and  I  have  no  doubt  that  we 
have  authority  to  order  the  steward  to  amend  the  record  in 
that  respect. 

Holkoyd,  J.  and  Littledale,  J.  concurred. 

It  then  became  a  question  as  to  the  manner  in  which  the 
other  part  of  the  rule  should  be  complied  with;  namely,  that 
which  called  upon  the  steward  of  the  Court  below,  to  certify, 
upon  oath,  the  practice  of  the  Court;  whether  the  steward 
ought  to  state  the  practice  of  his  Court  upon  affidavit  or  cer- 
tify it  judicially ;  and  it  was  resolved,  that  the  proper  course 
was  to  issue  a  certiorari  to  the  steward  to  return  the  practice; 
for  which,  the  reason  assigned  was,  that  if  the  judgment  of 
this  Court  upon  the  writ  of  error  brought,  should  hereafter 
be  reviewed  by  the  House  of  Lords,  the  steward's  affidavit 
would  not  go  up  as  parcel  of  the  record,  but  the  certiorari 
and  return  thereto  would;  and  the  case  of  Rex  v.  Pon* 
sonby  (a)  was  cited. 

The  first  part  of  the  rule  was  then  made  absolute  on  pay- 
ment of  costs;  a  certiorari  was  ordered  to  issue  to  the 
steward  of  the  Lordship  Court,  to  certify  the  practice;  and 
leave  was  given  to  the  plaintiff,  in  error,  to  assign  errors 
anew,  if  be  thought  proper. 

Scarlett  and  R.  V.  Richards  appeared  for  the  steward. 

(o)  1  Wils.  303. 
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Thomas  v.  Pearce.  Thunday, 

UN  shewing  cause  against  a  rule  nisi,  for  setting  aside  the  if  a  de?cnd- 
service  of  the  bill  of  Middlesex  in  this  case  with  costs,  for  *Pl> at  the 
irregularity,  the  question  was,  whether,  in  serving  the  copy  served  with 
of  non-bailable  process,  it  is  necessary  to  shew  the  defendant  ****  ^W  {* 
die  original,  when  he  demands  to  see  it*    The  defendant  had  process,  de- 
asked  to  see  the  original  when  served  with  the  copy,  but  was.  SJ^^JT 
told  by  the  plaintiff  that  he  had  it  not  with  him.     The  au-  and  is  re- 
thorities  cited  were  Worley  v.  Glover  (a),   Panchand  v.  SttfijT 
Woolley  (6),  Edgar  v.  Farmer  (c),  Westley  v.  Jones  (d),  and  kr. 
Tidd.  168.  8th.  Ed. 

Baylet,  J.  (e) — The  rule  to  be  collected  from  the  cases 
upon  this  point,  and  which  are  referred  to  by  Mr.  Tidd,  is, 
that  the  person  serving  the  copy  of  the  writ  is  not  bound  to 
shew  the  original,  unless  it  is  demanded;  but  if  it  is  de- 
manded it  must  be  shewn.  In  Worley  v.  Glover  the  Court 
said,  it  was  not  necessary  to  shew  the  party  the  original 
writ,  as  on  the  service  of  rules,  because  the  12  Geo.  1.  c.  29. 
only  required  him  to  be  served  with  a  copy.  But  in  Edgar 
v.  Farmer  it  was  expressly  decided  that  the  service  of  pro* 
cess  is  bad  where  a  sight  of  the  original,  being  demanded, 
is  not  granted.  There  is  very  good  reason  for  that,  because 
the  party  serving  may  deliver  to  the  defendant  that  which 
purports  to  be,  but  is  not,  the  copy  of  process;  and  though 
an  attorney  would  be  guilty  of  a  contempt  of  Court  in  de- 
livering the  copy  without  having  sued  out  the  original,  yet 
the  defendant  has  a  right  to  be  satisfied  that  there  is  an  ori- 
ginal of  that  which  purports  to  be  a  copy;  and  if  he  requires 
to  have  a  sight,  he  is  entitled  to  see  it.  That  point  was  dis- 
tinctly decided  in  the  case  of  Westley  v.  Jones.  There  the 
defendant  was  served  with  a  copy  of  a  capias,  and  in  a  quar- 
ter of  an  hour  afterwards  demanded  to  see  the  original, 
which  was  refused  by  the  officer;  and  all  the  Judges  of  that 

(a)  2  Sera.  877.  (<©  5  J.  B.  Moore,  162. 

\b)  Barnes,  502. 4S2.  (c)  Abbott,  Q.  J.  was  gone  to  Guildhall. 

c)  Cas.  temp.  Hard.  138. 


i 


320 


GASES  IN  THE  KING  S  BENCH, 


1824. 


another  section  it  was  provided  that  nothing  in  that  act  con- 
tained should  prejudice,  lessen,  or  defeat  the  right,  title,  or 
interest  of  the  lord  of  the  manor,  or  as  lord  of  the  soil  of 
Mount  Sorrel  Hilts,  but  that  he,  his  heirs  and  assigns, 
should  and  might  at  all  times  for  ever  thereafter,  hold  and 
enjoy  all  rents,  services,  &c.  privileges  and  pre-eminences 
whatsoever  to  him  as  lord  of  the  manor  of  Mount  Sorrel 
and  lord  of  the  said  soil,  then  incident,  appendant,  belong- 
ing, or  appertaining  (other  than  and  except  the  rights  of  the 
soil  in  such  of  the  then  present  roads,  as  should  in  virtue  of 
the  act  be  allotted  to  any  other  person  or  persons,  and  the 
right  of  common  that  could  or  might  be  claimed  by  the  lord 
of  the  manor  merely  as  such,  upon  the  said  fields  and  com- 
monable grounds)  in  as  full,  ample,  and  beneficial  a  manner 
to  all  intents  and  purposes,  as  he  or  they  could  have  held 
and  enjoyed  the  same,  in  case  that  act  had  not  been  made. 
The  commissioners,  by  virtue  of  this  act,  proceeded  to  exe- 
cute the  same,  and  after  making  allotments  to  the  surveyor 
of  the  highways  of  Mount  Sorrel,  to  the  lord  of  the  manor, 
and  to  the  several  other  persons  interested  in  the  inclosure, 
made  an  award  with  respect  to  Mount  Sorrel  Hills  as  fol- 
lows—" That  the  said  commonable   place  called  Mount 
Sorrel  Hills,  is  the  sole  property  of  the  owners  of  the  said 
common  right  houses,  exclusive  of  the  owners  and  occupiers 
of  the  said  fields  and  commonable  grounds  to  be  enclosed ; 
and  respecting  the  said  commonable  place  called  Mount 
Sorrel  Hills,  we,  the  said  commissioners,   according  to  the 
directions  of  the  said  act  of  parliament,  have  assigned,  allot- 
ted, and  appointed,  and  do  hereby  assign,  allot,  and  appoint 
the  same,  as  a  common  pasture  for  the  benefit  of  the  follow- 
ing persons,  whom  we  determine  to  be  entitled  to  a  right  of 
common  thereon,  in  respect  of  their  several  respective  com- 
mon right  houses  hereinafter  mentioned,  all  situate,  standing, 
and  being  in  the  town  of  Mount  Sorrel  aforesaid,  that  is  to 
say,  amongst  other  persons,  to  John  Place,  &c.    And  we 
further  order,  determine,  and  appoint,  that  the  said  several 
persons  in  respect  of  the  said  common  right  houses  or  the 
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occupiers  thereof,  shall  for  ever  hereafter  use  and  enjoy  the 
said  commonable  place  as  a  common  pasture,  exclusive 
of  all  others  whatsoever,  and  occupy  the  same  in 
such  manner  and  in  such  proportions,  and  subject  to  such 
orders  and  regulations  in  every  respect,  as  are  hereinafter, 
by  us,  the  said  commissioners,  by  this  our  award  or  instru- 
ment, ordered  and  appointed."  Upon  this  award  the  plaintiff 
founded  his  claim,  and  it  was  contended  that,  by  force  of  the 
inclosure  act,  -  and  the  award  made  pursuant  thereto,  the 
plaintiff  and  the  other  commoners  were  entitled  to  the  ex- 
clusive enjoyment  of  Mount  Sorrell  Hills,  without  regard 
to  the  lord's  manorial  rights.  *  On  the  part  of  the  defendant 
it  was  insisted  that  the  right  of  digging  stone,  was  not 
affected  by  the  inclosure  act,  but  that  it  remained  untouched, 
and  that  the  commoners'  right  was  subservient  to  that  of 
the  lord  of  the  manor.  It  was  proved  by  several  witnesses  • 
that  long  before  the  inclosure  act  passed,  and  ever  since  then, 
the  lord  of  the  manor,  or  his  lessees,  had  constantly  exercised 
the  right  of  digging  stone  and  gravel  in  Mount  Sorrel  Hills. 
The  learned  judge  was  of  opinion,  that  the  lord's  rights 
were  untouched  either  by  the  statute  or  the  award,  and  the 
jury  having  found,  specially,  that  the  lord  had  exercised  and 
reserved  the  right  to  dig  for  stone  in  the  commonable  lands 
in  question,  both  before  and  since  the  statute  passed,  a 
verdict-  was  entered  for  the  defendant,  with  liberty  to  the 
plaintiff  to  move  to  enter  a  verdict  for  one  shilling  damages. 


Denman,  C.  S.,  now  moved  accordingly,  and  contended 
that  the  words  of  the  statute  and  of  the  award,  declaring  that 
the  commoners  therein  named  shall  have  the  common  "  ex- 
clusively of  all  other  persons  whatsoever,"  must,  by  necessary 
implication,  be  construed  to  exclude  even  the  manorial 
rights  of  the  lord  himself.  Any  other  construction  would 
have  the  effect  of  completely  destroying  all  rights  of  com- 
mon thus  vested  by  the  statute  exclusively  in  the  plaintiff 
and  other  commoners ;  because  if  the  lord  has  still  the  right 
of  subverting  the  soil,  and  digging  for  stone  to  any  extent 

VOL.  IV.  Y 


CASES  IN  THE  KING  S  BENCH, 

he  pleases,  the  pasturage  will  be  absolutely  worth  nothing. 
The  rights  of  the  commoners  to  Mount  Sorrel  Hills  do  not 
now  depend  upon  the  reciprocal  rights,  as  defined  by  com- 
mon law,  between  lord  and  commoners,  but  as  they  have 
been  ascertained  by  a  competent  tribunal.  They  must  now 
rest  upon  the  act  of  parliament  and  the  award  made  by  vir- 
tue thereof,  and  upon  that  footing  it  is  clear  that  this  action 
is  maintainable.  This  case  is  distinguishable  from  Bateson 
v.  Green  (a)  because  it  did  not  appear  that  the  lord  in  that 
case  had  exercised  the  right  of  digging  beyond  the  measure 
of  any  former  period.  But  here,  within  the  last  few  years, 
no  less  than  four  or  five  acres  of  the  common  had  been 
subverted.  If  the  lord  can  dig  for  as  much  stone  as  he 
thinks  proper,  it  will  be  quite  impossible  for  the  commoners 
to  enjoy  that  right  of  common  so  expressly  secured  to  them 
by  the  statute.  But  independently  of  the  statute  and  of  the 
award,  there  must  be  some  limit  to  the  lord's  right,  for  other- 
wise the  rights  of  the  commoners  may  be  so  much  diminished 
as  to  be  worth  nothing. 

Abbott,  C.  J.  It  appears,  according  to  the  facts  proved 
in  this  case,  that  by  the  custom  of  this  manor  antecedent  to 
the  passing  the  act  of  177 1,  the  right  of  the  commoners  was 
subservient  to  the  right  of  the  lord ;  the  right  of  the  com- 
moners to  enjoy  the  pasture  not  preventing  the  lord  from 
getting  the  stone,  though  the  pasture  might  be  diminished., 
That  is  the  state  of  the  facts  antecedently  to  the  passing  of 
the  statute,  and  I  think  the  statute  has  not  altered  the  lord's 
rights,  or  divested  out  of  him  any  thing  which  he  had  before. 
There  being  a  dispute  as  to  what  persons  were  entitled  to  a 
right  of  common  on  these  hills,  the  commissioners  named 
in  the  act  are  authorised  to  settle  the  dispute,  and  award 
to  such  persons  as  they  think  entitled,  and  declare  that 
those  persons  shall  have  the  enjoyment  of  the  pasture, 
in  exclusion  of  all  other  persons  whatsoever.     But  it  must 

(a)  5T.R.  411. 
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be  understood  that  the  right  of  pasture  was  subservient  to 
the  manorial  rights  of  the  lord.  The  generality  of  the  terms 
relied  upon,  will  not  deprive  the  lord  of  his  rights ;  and  it 
appears  to  me  that  the  act  left  the  rights  of  the  commoners 
precisely  where  they  stood  before.  At  the  time  the  act 
passed  he  was  in  the  exercise  of  his  right  to  dig  for  stone, 
and  since  that  time  he  appears  to  have  enjoyed  it,  and 
therefore  I  think  there  is  no  ground  for  disturbing  the 
verdict 


Bayley,  J. — It  is  admitted  that  the  lord  was  in  the  habit 
of  digging  for  stone,  both  before  and  after  the  act  passed. 
That  is  therefore  a  contemporaneous  exposition  of  the  act, 
and  shews  that  the  lord's  right  to  dig  for  stone  continued. 
If  the  lord  has  constantly  from  time  to  time  been  in  the  habit 
°f  digging  for  stone,  the  presumption  is,  that  the  commoners 
continued  to  enjoy  the  right  of  common  subject  to  the  rights 
of  the  lord.  The  statute  relied  upon,  would  only  give  the 
plaintiff  a  right  to  the  herbage,  but  it  will  not  destroy  the 
lord's  right  to  minerals.  The  exercise  of  the  lord's  right 
may  injure  the  herbage  for  a  time,  and  so  long  as  stones  are 
wanted  to  mend  the  roads.  To  whom  does  the  stone  belong? 
If  not  to  the  plaintiff,  it  must  belong  to  the  lord ;  for  it 
cannot  be  said  that  the  statute  in  question  can  be  construed 
so  as  to  give  the  commoners  the  stone  and  minerals.  If  the 
lord  were  to  exercise  the  right  of  taking  stone  wantonly,  so 
as  unnecessarily  to  interfere  with  the  commoners'  right  of 
pasture,  he  would  be  liable  to  an  action ;  but  if  he  acts 
honestly  and  bonft  fide  in  getting  stone  as  occasion  requires, 
then  I  think  he  is  not  liable  to  any  action. 


The  other  judges  concurred. 


Rule  refused. 


y  2 


CASES  IN  THE  KING  S  BEtfCH," 


Saturday,  The  King  v.  The  Bailiffs  and  Burgesses  of  the 

May  22.  BOROUGH  of  ILCHESTER  (a). 

The  bailiff  and  THIS  was  a  return  to  a  mandatnps  which  had  issued  to 

an^ndent0       ^e  defendants,  commanding  them  to  permit  and  suffer  Sir 

borough,  had     w.  Talmash,  Bart.,  commonly  called  Lord  Huntingtowery 

immemorially   lord  of  the  manor  of  Ilchester,  and  his  steward  of  the  said 

lords  of  the      manor,  to  hold  courts-leet  and  views  of  frankpledge  for  the 

manor,  and  .  m  m  . 

owners  of  the  said  manor,  within  the  Guildhall  of  the  said  Borough.  The 

within  the        return  stated  "  that  the  manor  of  Ilchester  is,  and  from  time 

borough,  and    immemorial  has  been,  an  ancieut  manor,   and  that  Lord 

dv  &  ch&rter  of 

P.  and  M.       Huntingtower,  for  ten  years  last  past,  has  been  and  now  is 

power  was       jor<j  0f  tjje  saij  manor  by  virtue  of  the  award  hereinafter 

granted  to 

them  to  hold    mentioned  ;  that  the  lord  of  the  said  manor,  for  the  time 

in^he  Guild-  ^eing,  from  time  immemorial  has  holden,  and  still  of  right 
hall,  twice  in  ought  to  hold,  a  court-leet  and  view  of  frankpledge  m  and 
oFancieat  **  ^or  ^e  sa^  man°r  yearly,  but  that  such  court-leet,  8cc.  of 
time,  and  until  right  ought  not  to  be  holden  in  the  Guildhall  of  the  borough ; 
1810  such  ,        .      t  .*ni  .  •        L  .  .;   ' 

courts  had       that  the  borough  of  Ilchester  is  an  ancient  borough,  and  that 

been  time  tjje  inhabitants  thereof,  from  time  immemorial,  have  been  a 
immemorially  •         .  .  .  .-. 

held.  In  that    body  politic  and  corporate  by  the  name  of  the  bailiff  and 

wne«m^nder  burge8ses  of  the  borough  of  Ilchester,  and  were  by  letters 
an  inclosure     patent,  granted  by  Philip  and  Mary  in  the  3d  and  4th  years 


to  Lord  H.  all  °f  t^eir  reign,  incorporated  by  that  name ;  that  the  bailiff 

the  said  ma-     and  burgesses,  from  time  immemorial,  have  been  seised  of 

rights,  mem-    the  Guildhall,  and  have  been  used  from  thence  hitherto  to 

bers,  courts,     hold  ajj  corporate  assemblies  there,  and  to  use  the  same  for 

view  of  frank-  r  '9 

pledge,  except-  all  corporate  purposes ;  that  the  bailiff  and  burgesses,  from 

hits  and  6tir-*"  **me  immemorial  until  the  making  of  the  said  award,  have 

gem*  the         been  and  were  lords  of  the  said  manor,  and  have  been  used 

Held  that  this  to  hold  courts-leet  and  views  of  frankpledge  m  and  for  the 

exception  did    sajj  manor,  within  the  said  Guildhall,  and  to  have  the  ex- 

notexcludethe  %       •    •  m  .»•  ax 

new  lord's        elusive  use  and  enjoyment  thereof;   that  Philip  and  Mary 

right  to  hold 

his  manor 

courts  in  the  (a)  Vide  ante,  vol.  ii.  724. 

Guildhall. 
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did,  by  their  charter,  grant  to  the  said  bailiff  and  burgesses 
of  the  said  borough,  and  to  their  successors,  to  have  within 
the  said  borough  and  the  liberties  and  precincts  of  the  same, 
for  ever  thereafter,  view  of  frankpledge  of  all  the  burgesses,  The  Bailiffs 
inhabitants,  and  resiants  within  the  said  borough,  and  the  Burgesses 
suburbs  and  liberties  thereof,  twice  by  the  year,  in  the  of  Chester. 
Guildhall  of  the  said  borough,  to  be  holden  at  such  days  and 
times  as  to  them  should  seem  fit  and  necessary,  as  of  ancient 
time  had  been  used ;  that  by  an  act  of  47  G.  3.,  entitled  an 
act  for  inclosing  lands  in  the  parishes  of  Ilchester,  8cc.,  after 
reciting  that  there  was  a  certain  commonable  meadow  called 
Ilchester  Mead,  and  that  the  proprietors  of  the  several  par- 
cels of  land  lying  within  the  same,  were  entitled  as  iu  the 
said  act  mentioned,  and  that  the  bailiff  and  burgesses  of  the 
borough  of  Ilchester  were  lords  of  the  manor  of  Ilchester, 
and  of  the  soil  of  the  said  commonable  meadow."  It  then 
set  out  the  appointment  of  a  commissioner  under  the  inclo- 
sure  act,  with  power  to  him  to  set  out,  allot,  and  award  any 
lands,  tenements,  and  hereditaments  within  the  parish  of 
Ilchester,  in  lieu  of  and  in  exchange  for  any  other  lands,  &c. 
within  that  or  any  adjoining  parish,  provided  that  all  such 
exchanges  were  specified  in  the  award,  and  made  with  the 
consent  of  the  owners  of  the  lands  exchanged,  whether 
bodies  politic,  corporate,  or  collegiate,  or  other ;  and  with 
directions  to  him  to  make  and  publish  his  award  within 
certain  specified  periods.  It  then  proceeded  to  state  "  that 
the  commissioner  on  the  19th  June,  1810,  duly  made  and 
published  his  award,  and  did  thereby  set  out,  assign,  and 
allot. to  Lord  Huntingtower,  all  that  the  manor  of  Ilchester 
aforesaid,  with  the  rights,  members,  courts,  view  of  frank- 
pledge, profits  of  tolls  of  all  markets  and  fairs  held  within 
the  borough  of  Ilchester,  royalties  and  appurtenances  to  the 
same  belonging  (excepting  to  the  said  bailiff  and  burgesses, 
and  their  successors,  the  Guildhall,  houses,  buildings,  court 
or  garden  belonging  to  the  same,  and  the  ground  in  -  front 
thereof  inclosed  with  iron  chains,  and  also  except  the  allot- 
ments thereinbefore  made  to  them,  and  also  divers  quit- 
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rents,  as  in  the  award  mentioned)  which  said  manor,  tolls, 
and  quit-rents  were  late  the  property  of  the  said  bailiff  and 
v  burgesses,  and  were  by  their  consent  assigned  and  allotted 

The  Bailiffs  in  exchange,  and  which  said  manor,  tolls,  and  quit-rents 
Burgesses  of  were  Dy  tne  8a^  award  expressed  to  be  thereby  assigned 
Ilchester.  and  awarded  to  the  said  Lord  Huntingtower  in  fee,  in  ex- 
change for  a  fee-farm  rent  of  8/.  in  the  said  award  mentioned, 
and  for  the  land  which  he  held  in  fee  in  the  said  common- 
able meadow  giveu  up  by  him,  and  thereinbefore  assigned 
and  awarded  to  the  said  bailiff  and  burgesses ;  and,  that 
within  the  said  manor  and  town  of  Ilchester,  there  were,  and 
from  thence  hitherto  have  been  and  still  are,  divers  public 
houses,  the  property  of  the  said  Lord  Huntingtower,  at 
which  the  courts-leet  of  the  manpr  might  have  been  and  stiH 
may  be  duly  and  conveniently  held,  and  near  to  the  said 
Guildhall,  wherefore  we  have  not  permitted  and  suffered 
the  said  Lord  Huntingtower,  the  lord  of  the  said  manor  of 
Ilchester,  to  hold  his  court-leet  and  view  of  frankpledge  for 
the  said  manor,  at  and  in  the  said  Guildhall  of  the  said 
borough,  or  restored  to  him  the  use  of  the  said  Guildhall  for 
the  purposes  aforesaid." 

D.  F.  Jones  now  moved  to  quash  the  return,  and  for  a 
peremptory  mandamus.  By  the  common  law,  the  lord  has 
a  right  to  hold  his  court  in  any  convenient  spot  within  the 
manor,  uuless  either  immemorial  custom,  or  the  provisions 
of  a  charter,  have  so  far  sanctioned  the  selection  of  a  par- 
ticular place,  as  to  render  it  compulsory  upon  him  to  hold 
it  there;  in  which  case  the  right  must,  of  necessity,  extend 
to  that  particular  place.  Then,  first,  is  there  any  ancient 
custom,  which  sanctions  the  holding  the  courts-leet  of  this 
manor  in  the  Guildhall  of  the  borough  ?  It  has  been  most 
satisfactorily  shewn  that  there,  is,  and  that  it  obtained  before, 
aud  at,  and  after,  the  creation  of  the  charter.  But  it  will  be 
argued,  that  this  is  only  a  privilege,  and  may  be  waived,  ami 
Rex  v.  The  Mayor  of  Wigan  (a)  will  be  relied  on,  as  an  an- 

(a)  1WH3.76. 
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thority  to  shew,  that  the  holding  a  court-leet  in  any  other 
place  than  where  it  has  usually  been  holden,  is  not  a  sufficient 
ground  for  a  mandamus.    That  case,  however,  will  not  sup- 
port the  principle  contended  for.     In  the  first  place,  the  The  Bailiffs 
decision  of  the  Court  there,  was  not  unanimous,  for  it  was  Burgesses  of 
said  by  Chappie,  J.,  "  I  can  see  no  objection  why  we  should    Ilch**ter- 
not  grant  a  rule  to  shew  cause." — "  But,"  adds,  the  reporter, 
"  the  rule  for  a  mandamus  was  denied  by  Wright  and  Den- 
nuon, Js.,  contra*  Chappie,  (absente  C.J.)  there  never  having 
been  a  precedent  of  such  a  rule."     In  the  next  place,  the 
right  there  claimed  was  not  founded  either  upon  a  charter, 
or  upon  an  immemorial  custom ;  the  only  argument  adduced 
in  support  of  it,  being  the  necessity  of  it.     Here,  the  right 
claimed  is  the  subject  of  grant  by  an  ancient  charter,  which, 
by  that  very  grant,  sanctioned  a  previous  custom  of  holding 
the  court-leet  where  the  lord  now  claims  to  hold  it,  and 
which  has  ever  since  its,  creation  been,  in  its  turn,  confirmed 
by  an  uniform  adherence  to  that  custom.    The  main  objec- 
tion there  raised  by  the  Court,  namely,  the  absence  of  a 
precedent,  is  now  likewise  removed,  because  in  Rex  v.  The 
Corporation  of  Grantham  (a)  a  precedent  is  to  be  found, 
that  being,  as  is  shortly  stated  in  the  marginal  note,  a  "  man- 
damus to  permit  a  court-leet  and  court-baron  to  be  held  in 
the  accustomed  place."     It  follows  therefore,  that  whether 
there  is,  or  is  not,  a  necessity  for  holding  the  court-leet  in 
the  Guildhall,  Still  the  lord  may  hold  it  there  if  he  chuses ; 
he  has  the  right  to  do  so;  and  the  probability  certainly  seems 
to  be,  that  by  doing  so,  he  will  best  consult  the  convenience 
of  all  parties  concerned.     Besides,  what  is  the  intent  and 
meaning  of  the  exception  in  the  award  of  the  manor  to  Lord 
Huntingtower,  "  excepting  to  the  bailiffs  and  burgesses  the 
Guildhall  ?"    The  award  is  founded  upon  an  exchange  of 
property,  and  the  exception  was  plainly  intended  to  apply  to 
the  property  in  the  building  only,  leaving  unimpaired  to  the 
proprietor,  every  ancient  right  or  privilege  which  he  had 
previously  possessed  in  the  manor.     The  right  of  the  lord  to 

(o)  2  Sir      .  Bl.  716. 
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•  1 824.        hold  his  court-leet  in  the  Guildhall,  was  one  of  those  ancient 

The  Kihg      "S^ts  anc*  privileges ;  it  was  not  affected  by  the  clause  ex- 

v.  cepting the  Guildhall  itself  to  the  corporation;    it  is  now 

6  andLIFFS  tegal'y  vested  in  Lord  Hunting  tower ;  and  he  is  entitled  to 

Burgesses  of  the  undisturbed  exercise  and  enjoyment  of  it. 
Ilchestie.  •* 

J  dam,  contra.     The  return  does  not  admit,  nor  is  it 
intended  to  concede  in  argument,  that  the  lord  of  this  manor 
ever  possessed  the  right,  either  by  prescription  or  by  charter, 
of  holding  his  court-leet  in  the  Guildhall  of  the  borough ; 
'  but  if  such  a  right  ever  existed,  it  is  clear  that  it  has  now 
been  abolished  by  the  award  made  under  the  inclosure  act. 
It  is  said,  that  it  is  a  condition  of  the  grant  in  the  charter, 
'  that  the  lord  shall  hold  bis  courts  in  the  Guildhall.     How 
does  that  appear  ?     There  is  nothing  in  the  charter  which 
can  be  construed  as  selecting  or  assigning  any  particular 
place  for  the  holding  of  these  courts  ;  all  that  it  says  is,  that 
they  shall  be  held  "  as  of  ancient  times  hath  been."  [Bayley, 
J.  We  have  it  as  a  fact  that  they  have  been  held  in  the 
Guildhall,  time  immemorial,  up  to  the  very  year  when  the 
charter  was  granted.]     Undoubtedly ;   and  as  a  fact  it  is 
admitted  that  they  have  been  so  held ;  but  it  is  denied  that 
they  have  been  so  held  as  a  right;  and  that  is  the  question 
before  the  Court.     [Bay ley,  J.  You  mean  to  traverse  the 
present  right  of  the  lord  to  hold  his  court  in  the  Guildhall  ?] 
It  is  meant  to  traverse  that  right  both  past  and  present.    Rex 
v.  Wigan  (a),  so  far  as  it  goes,  is  an  authority  against  the 
mandamus  now  applied  for,  and  Rex  v.  Grantham  (b)  is  so 
essentially  distinct  from  the  present  case  in  many  of  its  cir- 
cumstances, that  it  forms  no  precedent  for  it,  and  cannot 
govern  it.    [Abbott,  C.  J.  The  award  gives  to  Lord  Hun- 
tingtower  "  all  the  said  manor,  with  the  rights,  members, 
courts,  views  of  frankpledge,"  8cc.     Was  not  the  right  of 
holding  courts  m  the  Guildhall  one  of  those  rights  ?.    If  so, 
was  it  excepted  out  of  the  award,  and  given  to  the  corpora- 
tion ?   That  is  really  the  only  question.]   Even  if  it  ever  was 

(a)  1  Wils.  76.  (6)  2  Sir  W.  Bl.  fl<5. 
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a  right  vested  in  the  corporation  when  they  were  the  lords         1824. 

of  the  manor,  and  passed  under  the  award  to  Lord  Hunting-  £** 

.   .  ,        The  King 

tower  when  he  became  lord  of  the  manor,  still  it  is  expressly  v. 

excepted  out  of  the  grant  to  him,  and  reserved  to  the  bailiffs  Thc  ^L,PFS 

and  burgesses ;  because  the  words  "  excepting  the  Guild-   Burgesses  of 

ball"  must  mean  not  the  mere  fabric  of  brick  or  stone,  but 

the  rights  and  privileges  and  powers  which  arose  out  qf  it, 

or  were  in  any  manner  associated  with  it. 

Jones,  in  reply,  was  stopped  by  the  Court. 

Abbott,  C.  J.— -It  is  not  necessary  for  us  to  decide  whe- 
ther the  court  leet  can  legally  be  held  in  any  other  place 
than  the  Guildhall.  At  some  future  day  it  may  become 
matter  of  necessity  or  convenience  to  hold  it  elsewhere,  and 
it  is  better  therefore  not  to  prejudice  that  question  by  any 
declaration  of  our  opinion  upon  it  now,  when  that  opinion 
does  not  seem  called  for  by  the  case  immediately  before  us. 
The  return  before  the  Court  states  certain  facts  from  which 
it  is  perfectly  clear,  as  it  was  also  a  necessary  consequence 
from  the  nature  of  the  grant  in  the  charter,  that  from  time 
immemorial  up  to  the  date  of  the  charter,  and  from  the:  date 
of  the  charter  up  to  the  period  of  the  inclosure  act,  the 
Court  was  held  in  the  Guildhall.  Then  look  at  the  lan- 
guage of  the  award.  It  gives  to  Lord  Huntingtower  "  ail 
the  said  manor,  with  the  rights,  members,  courts,  views  of 
frank-pledge,"  &c.  Construing  those  words  in  their  fair 
and  ordinary  sense,  it  is  impossible  to  doubt  but  that  .the 
right  of  holding  the  court-leet  in  the  Guildhall  passed  to 
the  new  lord,  with  the  manor  and  the  rights  appertaining  to 
it;  and  then  the  only  remaining .  question  is,  whether  the 
subsequent. exception  includes  that  right,  so  as  to  withhold 
it  from  the  lord  and  vest  it  in  the  corporation.  It  is  "  ex- 
cepting to-  the  bailmV  and  burgesses;  the  Guildhall."  In 
my  opinion  the  fullest  extent  of  that  clause  is,  to  reserve  to 
the  corporation  the  property  in  the  Guildhall  as  a. building, 
but  not  to  restrain  the  lord's  right  of  entering  .and  using  it 
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1824.        as  a  court;  and  therefore  it  seems  to  me  that  that  right  not 

being  excepted,  still  vests  in  the  lord,  and  that  he  is  entitled 
The  King  .       *      '  ,  .      .   \  .  ,       . 

t>.  to  our  interference  to  protect  him  in  its  exercise  and  enjoy- 

ThC  and""*  ment'     I  am>  therefore,  of  opinion  that  this  return  is  insuf- 

Burg esses  of  ficient,and  that  a  peremptory  mandamus,  in  the  form  prayed 
Ilchester.    c  .     .    . 

for,  ought  to  issue. 

Bayley,  J. — I  think  this  return  must  be  quashed  for  in- 
sufficiency. In  order  to  judge  of  the  sufficiency  of  a  return, 
we  must  look  at  the  allegations  set  out  in  the  mandamus, 
and  then  we  shall  see  how  far  the  one  is  an  adequate  an* 
swer  to  the  other.  Now  the  mandamus  alleges,  first,  that 
the  lords  of  the  manor  had  from  time  immemorial,  of  right, 
held  their  courts-leet  in  the  Guildhall  of  the  borough;  and 
'  second,  that  the  lord  of  the  manor  still,  of  right,  ought  to 
hold  his  court-leet  there.  The  second  of  these  allegations 
springs  out  of  the  first  as  a  necessary  consequence  of  it,  and 
the  short  and  conclusive  answer  to  the  writ  would  have 
been  simply  to  traverse  them  both.  That,  however, 
the  defendants  have  not  done;  they  have  traversed  only 
the  present  right ;  and  in  this  respect  it  seems  to  me  that 
the  return  is,  in  point  of  form,  clearly  insufficient  and  void. 
Then  let  us  look  at  the  facts  of  this  case.  There  are 
none  which  go  to  disprove  any  part  of  the  right  claimed, 
past,  or  present;  on  the  contrary,  they  amount  in  substance 
to  an  admission  of  the  former  right,  and  therefore  must  in* 
evitably  admit  the  present  also,  unless  there  is  any  thing 
in  the  award  which  puts  that  upon  a  different  footing.  I  am 
of  opinion  that  the  award  has  no  such  operation,  but  that 
the  excepting  clause  applies  to  the  Guildhall  exclusively  as 
a  building,  without  at  all  affecting  the  right  of  the  lord  to 
hold  his  court  within  its  walls.  The  exception,  is  nothing 
more  man  a  reservation  of  the  property  in  the  Guildhall 
itself  to  the  bailiffs  and  burgesses,  which  would  otherwise 
have  passed  as  parcel  of  the  manor,  but  reserving  it  to  them 
subject  to  those  rights  and  privileges  which  are  incident  to 
a  court-leet. 
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Holroyd,  J. — I  have  no  doubt  that  Lord  Huntingtower, 

as  lord  of  the  manor,  has  a  right  to  hold  his  courts  in  the      ^T^C^ 

°  Tee  King 

Guildhall  of  the  borough.  The  corporation  clearly  had  that  v. 

right  while  they  were  lords  of  the  manor;  they  had  it  as  the  The  ^L,FF9 
lords,  and  independently  of  the  right  in  the  building  and  the  Burgesses  of 
soil,  which  vested  in  them  in  their  corporate  character ;  and 
it  passed  to  the  new  lord  in  the  same  capacity,  with  the 
other  members  and  rights  of  the  manor,  by  the  award  made 
under  the  inclosure  act.  It  seems  to  me,  not  only  that  he 
has  the  right  of  holding  his  courts  in  the  Guildhall,  but  that 
he  has  no  right  to  hold  them  elsewhere,  because  the  char- 
ter, which  was  only  a  confirmation  of  the  ancient  custom, 
prescribed  they  should  be  held  "  as  of  ancient  times  hath 
been,"  which  is  in  the  Guildhall.  The  exception  in  the  award 
evidently  does  no  more  than  reserve  to  the  corporation  the 
ownership  of  the  soil ;  the  right  to  use  the  building,  which 
was  incident  to  the  lordship  of  the  manor,  passed  with  the 
manor  to  the  lord,  and  remains  vested  in,  and  to  be  exer- 
cised by  him,  both  as  a  duty  and  as  a  privilege. 

Littledale,  J. — The  return  does  not  answer  the  alle- 
gations of  the  mandamus ;  it  merely  endeavours  to  evade 
them,  by  alluding  to  the  transfer  of  the  manor  to  the  new 
lord,  and  the  exception  of  the  Guildhall  to  themselves.  But 
the  corporation  have  granted  the  manor  to  Lord  Hunting" 
tower  in  the  same  condition  as  they  held  it  themselves, 
and  therefore,  subject  to  the  custom  for  holding  the  court  in 
the  Guildhall.  The  manpr  is  granted  with  all  its  appurte- 
nances, and  this  is  clearly  one.  The  privilege  is  part  of  the 
grant;  the  place  where  the  court  is  to  be  held  is  parcel  of 
the  court  itself,  and  is  plainly  designated  by  the  charter. 
As  to  the  exception,  it  is,  as  has  already  been  said,  an  ex- 
ception of  the  right  in  the  soil  only,  and  not  of  the  right  of 
using  the  building. 

Rule  absolute  for  quashing  the  retum,  and 
for  a  peremptory  mandamus. 
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May***'  ^e  King  v.  The  Inhabitants  of  Iddesleigh. 

pren^ce^senrl  -"^  an  OT&er  °f  *wo  Justices  Samuel  Rattenbnry,  Ann 
ed  his  master  his  wife,  and  Mary  their  daughter,  were  removed  from  the 
and  nine  parish  of  Iddesleigh  to  the  parish  of  Dowland,  both  in  the 

months  in  the   C0Unty  of  Devon.     On  appeal,  the  Sessions  quashed  the 

under  inden-    order,  subject  to  the  opinion  of  this  Court,  on  the  follow- 

tures  which  ex-  - 

piredat  Mid-  ing  case  : 

summer-day,         The  pauper  was  bound  an  apprentice  in  1806,  by  parish 

went  into        indentures,  to  John  Arnold)  in  the  respondent  parish;  which 

the  parish  indentures  expired  on  the  24th  June,  1813.  He  resided 
of  D.  and  .  . 

hired  himself  in  the  same  parish,  working  with  his  master,  from  the  com- 
ic* another*1  mencement  of  his  apprenticeship  until  Lady-day,  1813> 
master  at  when  he  left  him,  and  entered  into  an  agreement  with  Tko- 
^whic^se^8'  mas  Weeks,  in  the  appellant  parish,  to  serve  him  for  a  month, 

vice  the  first  at  2s.  6d.  per  week.  After  this  agreement  was  made,  and 
master  cave      ,    „  ,  •»#/»»  ..       i  • 

his  consent;      before  the  pauper  went  into  Weeks  s  service,  Arnold  saw 

and  at  the  end  JYeeks  and  consented  to  the  pauper's  service  with  him;  and 
of  that  month,  r     r  7 

the  pauper       the  pauper  then  went  for  the  first  time  to  reside  in  the  ap- 

fr^lgree-*   Pe,,ant  parish.     At  the  expiration  of  the  first  month  the 

ment  with  the  pauper  and  Weeks  came  to  another  agreement  for  a  second 

at  the  like       month  at  35.  6d.  a  week,  and  the  pauper  continued  to  work 

wages,  and       witn  Weeks  at  the  same  rate  of  wages,  and  to  reside  in  the 

continued  to  . 

serve  under      appellant  parish  until  the  7th  June,  when  he  left  Weeks  in 

u^dUn^nh11'  c°nsequencewof  being  called  out  to  serve  in  the  Local  Mi- 
June,  when  litia  in  a  third  parish.  Having  served  a  fortnight  in  the 
outTsCearved    mi,itia> he  returned  on  the  21st  June  to  Weeks  and  made  a 

in  the  Local    new  agreement  to  serve  him  in  the  same  capacity  as  before 
Militia,  which  _  .        .  .      .  ..     .     „,    ,  ,  .  . 

he  did  for  a     at  Da.  a  day,  and  while  in  Weeks  s  service  from  the  21st 

fortnight  and    Junt  including  that  day,  the  pauper  slept  continually  for 

his  second  two  or  three  months  at  his  mother's  in  the  respondent  parish, 
master  on  the 

21st  June  and  made  a  new  agreement  to  serve  him  as  before  at  sixpence  a  day,  and 
while  in  that  service  he  slept  from  the  21st  to  the  24th  of  June  inclusive  in  the  parish 
of  J. :  Held,  that  whether  the  service  with  the  second  master  during  the  remainder 
of  the  term  was  with  the  consent  of  the  first  or  not,  still  the  pauper's  sleeping  for  the 
last  three  nights  in  1.  settled  him  in  that  parish,  though  the  first  master  did  hot  know 
of  his  sleeping  there. 
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The  question  for  the  opinion  of  the  Court  is  whether  the 
pauper  was  settled  in  the  parish  of  Dowland. 


The  King 


Crowder  in  support  of  the  order  of  Sessions  was  stopped.         The 
,      -_....  .,.    .  Inhabitakts 

the  Court  intimating  that  even  if  there  was  a  consent  on  of 

the  part  of  the  first  master  to  the  pauper's  service  with   Iddmleigh- 
the  second  after  he  left  the  militia,  his  sleeping  the  last  three 
nights  in  the  parish  of  Iddesl&gh,  though  without  the  know- 
ledge of  Arnold,  would  be  a  service'  under  the  indenture 
in  that  parish,  and  so  confer  a  settlement  there. 

Marryatt  and  Fraser,  contrd.  This  case  falls  within 
the  decision  in  Rex  v.  Smarden  (a).  There,  the  appren- 
tice, after  serving  most  of  his  time  with  his  master  in  S.9 
obtained  a  subsequent  settlement  in  /i.,  by  serving  another 
master  there  for  forty  days,  by  the  direction  of  his  first 
master,  who  was  to  receive  Ss.  per  week  from  the  second 
master  for  such  service ;  and  being  then  dismissed  by  the 
second  master,  the  apprentice,  unknown  to  the  first  mas- 
ter, and  without  any  intention  of  returning  into  his  service 
again,  lodged  for  one  night  in  S.,  and  then  went  into  a  third 
parish,  and  worked  for  himself  a  month,  when,  his  term 
having  expired,  he  returned  to  S.f  and  went  with  his  first 
master  to  a  common  friend,  with  whom  the  indenture  had 
been  deposited,  to  take  it  up;  which  he  did,  and  carried  it 
away.  It  was  held  that  the  settlement  was  not  brought 
back  to  S.  by  such  casual  lodging  of  the  apprentice  one 
night  in  the  parish  of  his  master  without  any  resumption 
of,  or  even  intention  to  resume  the  service  with  his  first 
master  under  the  indenture.  [Abbott,  C.  J.  That  case  is 
distinguishable  from  the  present  in  two  particulars ;  first, 
the  second  service  was  eutered  upon  with  the  consent  of 
the  first  master;  and  second,  the  fact. of  the  apprentice 
sleeping  one  night  in  the  parish  of  the  first  master,  was 
unknown  to  him,  and  was  a  casual  act,  not  done  with  the. 
intention   of  resuming  the  service  under  the  iudenture.] 

(a)  13  East,  452.       * 
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There  is  a  general  consent  of  the  first  master  here  to  the 
Th   K  pauper's  entering  into  the  second  service,  and  that  is  suf- 

v.  ficient.     [Abbott,  C.  J.    Still  the  pauper  sleeping  the  last 

Inhabitants  ^ree  nights  of  his  term  in  the  parish  of  Iddesleigh  removes 

°f  the  settlement  to  that  parish,  because  he  was  then  serving 

Iddesleigh.         ,       .     •    ,  i 

under  the  indenture.] 

Abbott,  C.  J. — I  think  the  Sessions  have  determined 
this  case  rightly.  The  pauper  had  made  an  agreement  to 
serve  Weeks  in  the  parish  of  Dowland,  for  a  month  at  2s.  6d. 
per  week.  The  latter  communicates  this  circumstance  to 
the  former  master,  who  consents  to  the  service,  and  for 
that  purpose  the  pauper  goes  into,  and  resides  in  the  ap- 
pellant parish,  under  that  contract.  At  the  expiration  of 
that  month  the  pauper  was  at  liberty  to  quit,  and  Weeks 
was  at  liberty  to  part  with  him.  Then  they  came  to  another 
agreement  for  another  month  at  3s.  6d.  per  week,  and  the 
pauper  remains  in  the  appellant  parish  until  he  goes  into 
the  militia.  At  the  end  of  a  fortnight  be  returns  to  Weeks 
and  enters  into  a  third  agreement  at  6d.  a  day;  but  it  does 
not  appear  that  the  agreement  was  for  any  specific  length 
of  time.  The  Sessions  seem  to  have  been  of  opinion, 
that  there  was  either  a  consent  of  the  former  master  spe- 
cially or  generally  for  the  pauper  to  serve  Weeks.  If  it  was 
a  special  consent,  theu  it  must  be  a  consent  to  the  terms  of 
service  for  which  the  parties  had  agreed  previously  to  the 
return  of  the  pauper  to  Weeks'*  service;  and  if  it  be  so 
considered,  then  there  would  be  only  one  service,  with  the 
assent  of  the  original  master.  But  on  the  other  hand  if  it 
was  a  general  assent  that  the  pauper  should  serve  Weeks 
during  the  remainder  of  the  term,  then,  though  the  service 
during  the  last  three  days  was  in  the  parish  of  Dowland, 
still  that  would  not  confer  a  settlement,  for  during  the 
nights  of  those  three  days  he  slept  in  Iddesleigh,  and  there* 
fore  whatever  view  is  taken  of  the  case,  whether  we  consi- 
der it  as  a  special  or  general  assent,  it  seems  to  me  that  no 
settlement  was  gained  in  Dowland. 


The  Kino 

v. 
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Bayley,  J. — I  think  the  Sessions  did  right  in  forming 

the  conclusion  to  which  they  came.     It  was  for  them  to 

decide  whether  the  first  consent  was  general  or  definite. 

On  whatever  ground  they  decided,  their  decision  is  correct,  T      Thc 

Inhabitants 
the  pauper  having  slept  during  the  last  three  nights  in  the  of 

parish  of  Iddesleigh.  It  is  said  that  the  sleeping  most  lDDESLE,clf- 
be  conuected  with  the  service.  To  that  I  accede ;  but  it 
must  be  a  sleeping  in  the  parish  in  which  the  service  is.  It 
has  been  decided  over  and  over  again  in  the  case  of  a  hired 
servant,  that  sleeping  the  last  night  in  the  parish  in  which 
the  pauper  is  hired  will  determine  the  settlement,  though  - 
there  is  no  work  done  in  that  parish  (a).  Though  the  pau- 
per in  this  case  slept  the  last  three  nights  in  Iddesleigh 
without  the  first  master's  knowledge,  that  will  make  no  dif- 
ference. 

Holhoyd,  and  Littledale,  Js. — concurred. 

Rule  discharged. 

(«)  4  Burn,  409. 3.  4.  &  10.  See  8  T.  R..108.  4  Burn,  436.   Id.  422. 
430.  41?.  417. 


The  Kino  v.  The  Inhabitants  of  Bathwick.  Saturday, 

May2<2. 

TWO  Justices,  by  their  order,  removed  Phabe,  the  wife  of  ^here 

John  Jacobs,  and  her  five  children,  from  the  parish  of  WaU  per  hired  a 

cot  to  the  parish  of  Bathwick,  both  in  the  county  of  Somer-  an  un8tampt 

set.    On   appeal  the  Sessions  quashed  the  order,  subject  written  agree- 
.   .         „  ,  .  ;     ^  „       •  J        ment:  Held, 

to  the  opinion  of  this  court  on  the  following  case : —  that  the  Ses- 

The  pauper's  husband,  John  Jacobs,  took  of  John  Hill  a  JJ^1™^ 

cottage,  No.  I,  Argyle  Place,  in  the  parish  of  Bathwick,  and  see  whether  it 

lived  in  it  with  his  family  from  about  the  middle  of  Octo-  preim8C9  \n 

ber,  1819,  until  the  21st  December,  1821.     He  paid  the  question,  in 

order  to  deter- 
mine upon  the  admissibility  of  parol  evidence  on  the  same  subject,  with  a  view  to 
raise  the  presumption  of  a  contract  whicl)  would  confer  a  settlement.  Quart,  Whether 
any  thing  but  an  express  contract  for  the  hire  of  a  house  for  a  whole  year  will  satisfy 
the  requisites  of  the  statute  59  G.  3.  c.  50. 


The  King 
v. 
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whole  rent,  amounting  in  all  to  29/.,  in  the  following  man- 
ner : — On  the  8th  January,  1820,  three  pounds  were  paid 
for  rent  up  to  the  21st  December,  and  the  remainder  by 
The  quarterly  payments  of  3/.  5s.  each.     The  rent  was  gene- 

iNEABITAKTS 

of  Ba*hwick.  rally  received  by  Charlotte  the  wife  of  John  Hill,  and  the 
receipts,  duly  stampt,  hereinafter  set  out,  were  delivered 
,  by  her  to  John  Jacobs  or  his  wife  at  the  time  the  rent  was 
received.  Charlotte  Hill  could  neither  read  nor  write,  nor 
did  it  appear  by  whom  the  several  receipts  were  written. 
The  former  tenant  of  the  cottage  died  shortly  after  Michael- 
mas, 1819,  soon  after  which  a  conversation  took  place  be- 
tween John  Hill  and  John  Jacobs  relating  to  the  terms 
upon  which  the  cottage  was  to  be  taken,  which  were  af- 
terwards, and  before  Jacobs  took  possession,  reduced  into 
writing  in  the  following  form : — "  I  John  Hill  do  hereby 
agree  with  Mr.  Jacobs  to  let  him  that  cottage  or  tene- 
ment, being  No.  1,  in  Argyle  Place,  at  per  week,  the  sum 
of.  5s.;  the  rent  to  commence  on  Wednesday  next.  John 
Hill.  John  Jacobs.  October  6th,  1819."  This  paper  was 
not  stampt  nor  offered  in  evidence,  but  was  produced  by 
Charlotte  Hill,  in  whose  custody  it  had  been  kept,  and 
was  inspected  by  the  court  to  see  to  what  it  referred. 
Neither  Charlotte  Hill,  nor  the  pauper,  knew  of  any  fresh 
agreement  after  the  cottage  was  first  taken.  John  Hill  died 
between  the  months  of  April  and  July,  1820.  John  Jacobs 
had,  before  the  removal  of  the  pauper  and  family,  ab- 
sconded and  left  them  chargeable  to  the  parish  of  Walcot, 
and  the  pauper  had  not  seen  him  for  a  year  before  the  time 
of  hearing  the  appeal.  Every  other  requisite  to  the  validity 
of  the  removal  and  of , the  settlement  in  Bathwick,  as  well 
under  the  stat.  59  Geo.  S.  c.  50.  as  otherwise,  was  esta- 
blished, except  the  bon&  fide  hiring  of  the  house  for  the 
term  of  one  whole  year ;  and  whether  the  court  of  Quarter 
Sessions  ought  to  have  decided  that  this  was  established  by 
the  facts  above  stated,  is  the  question  for  the  opinion  of  the 
Court. 
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amy  they  have  done  wrong,  unless  we  can  take  upon  our-        1824. 

selves  to  decide,  that  they  were  bound  to  hold  that  there     pJ*Y%Jf 
.  The  Kih6 

was  a  yearly  hiring.    In  the  first  place  the  Sessions  were  at  v. 

liberty  to  look  at  the  written  contract  or  not,  according  to  i„HAi|^MT8 
circumstances.  They  were  not  at  liberty  to  act  upon  it  as  of  Bathntxck. 
evidence  if  it  was  not  admissible,  but  if  it  related  to  the  pre- 
mises in  question,  they  might  look  at  it  if  they  thought  pro- 
per* It  appears  from  the  evidence  in  the  case  that  there 
was  a  written  contract  applicable  to  a  tenancy  between  the 
patties  which  was  not  admissible  for  want  of  a  stamp.  As 
soon  as  the  fact  is  established  that  there  is  a  written  con- 
tract, or  so  long  as  it  remains  even  in  dubio  whether  such  a 
contract  exists,  all  parol  evidence  must  be  entirely  ex- 
cluded. That  has  been  decided  over  and  over  again.  It 
was  so  decided  in  Rippener  v.  Wright  {a) ;  and  I  remem- 
ber, in  the  case  of  an  action  for  use  and  occupation  tried 
before  Lord  Eldon  in  C.  P.  when  it  appeared,  on  cross- 
examination,  that  there  was  a  written  agreement  between 
the  parties,  which  was  not  produced,  his  Lordship  direct- 
ed a  nonsuit.  But  if  we  look  at  the  written  contract,  which 
we  are  at  liberty  to  do,  with  a  view  of  interpreting  the  effect 
of  the  rest  of  the  evidence,  then  we  see  that  it  is  a  hiring  at 
five  shillings  per  week,  evidently  shewing  a  weekly  hiring. 
What  is  the  effect  of  the  receipts  given  in  evidence  ?  It 
is  perfectly  consistent  with  them  that  the  hiring  might  have 
been  weekly,  but  that  the  rent  was  to  be  paid  quarterly. 
The  first  receipt  certainly  shews  a  variation  from  the  terms 
contained  in  the  written  agreement,  because  according  to 
that  there  was  only  a  period  of  eleven  weeks  from  the  time 
it  bears  date  until  the  21st  December,  which  would  make 
55s.  as  the  sum  due,  though  the  sum  paid  was  in  fact  60s. 
There  might  have  been  some  reason  or  other  for  this  de- 
viation from  the  terms  of  the  written  contract,  which  we 
cannot  discover,  and  with  respect  to  which  we  are  at  least 
left  in  doubt.  The  parties  might  have  some  particular  ob- 
ject in  view  in  making  that  arrangement  as  to  the  broken 
(a)  2B.&A.  478. 
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J 824.       quarter;  but  however  thai  may  be,  I  am  by  no  means  pre- 

^^r*-^       pared  to  say  that  the  Sessions  have  done  wrong  in  coming 
The  King  ,  ,     .         ,.,,,         -  , 

Vm  to  the  conclusion  which  they  have  formed. 

The 
Inhabitants  ... 

of  Batbwick.      Holhoyd,  J. — I  am  of  the  same  opinion.    I  think  that 

no  evidence  was  admissible  at  the  Sessions  which  would 
have  the  effect  of  contravening  the  terms  ef  the  agreement. 
The  Sessions  were  at  liberty  certainly  to  look  at  the  agree* 
ment,  but  only  for  the  purpose  of  seeing  whether  it  related 
to  the  premises  in  question.  The  agreement  being  inad- 
missible as  evidence,  we  are  not  supposed  to  know  its 
terms,  nor  would  parol  evidence  of  its  contents  be  admis- 
sible. Undoubtedly  it  might  have  been  shewn  from  sub- 
sequent acts- that  the  agreement  had  been  put  an  end  to; 
but  there  is  no  evidence  to  that  effect  in  this  case.  There 
is  nothing  in  the  receipts  to  shew  any  variation  from  the 
original  agreement.  Without  the  agreement,  it  is  impos- 
sible for  na  to  say  whether  it  was  a  weekly,  quarterly,  or 
yearly  tenancy,  and  therefore  we  cannot  say  that  the  Ses- 
sions have  done  wrong  in  holding  that  this  was  not  a  bon& 
fide  hiring  for  a  year  within  the  terms  of  the  statute. 

Littledale,  J.  concurred. 

Order  of  Sessions  confirmed. 


Monday,  Const  v.  PHILLIPS. 

May  24.         _ 

The  Court  re-  -"•  BAYLY,  on  a  former  day,  obtained  a  rule  to  shew 

fused  to  set      cause  why  the  warrant  of  attorney  given  in  this  case  for 

aside  an  an-  . 

nuity  granted    securing  the  payment  of  an  annuity  of  220/.,  and  the  judg- 

on  th*™  "und  ment  anc*  a"  ^sequent  proceedings  thereon,  should  not  be 
that  the  set  aside  on  the  ground  that  the  memorial  contained  only 

nunMof  the  the  initials>  instead  of  setting  out  at  length  the  Christian 
subscribing  witnesses  to  the  warrant  of  attorney  were  not  set  out  at  length  in  the  me- 
morial thereof,  in  pursuance  of  the  17  Geo.  3.  c  26. 
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^ 


■■*  Schedule  of  the  receipts  referred  to  in  the  case : —    .  1824. 

Received  of  Mr.  Jacobs  the  sum  of  3/.  for  rent  due  on      s-pv^' 

the  21st  day  of  December  last  past,  by  me  John  Hill.     The  JING 

January  8th,  1820.  The 

•  Inhabitants 

Received  of  Mr.  Jacobs  the  sura  of  31.  5s.  for  one  quar-  0f  Batkwick. 

ter's  rent  due  at  Lady  day  last,  by  me  John  Hill.    April 

17th,  1820. 

Received  of  Mr.  Jacobs  the  sum  of  3/.  5s.  for  one  quar- 
ter's rent  due  at  Midsummer  last.  Charlotte  Hill.  July 
27th,   1820. 

November  2d,  1820,  Received  of  Mr.  Jacobs  the  sum 
of  3/.  5s.  for  one  quarter's  rent  due  at  Michaelmas  last. 
Charlotte  Hill. 

December  21st,  1820.  Received  of  Mr.  Jacobs  the  sum 
of  3/.  5s.  one  quarter's  rent  due  St.  Thomas9  day.  last. 
Charlotte  Hill. 

Received,  21st  July,  1821,  of  Mr.  Jacobs,  3/.  55.  for 
one  quarter's  rent  due  Midsummer  last.     C.  Hill. 

Received  of  John  Jacobs  the  sum  of  3l.  5s,  for  one  quar- 
ter's rent  due  this  day,  29th  September,  1821,  by  C.  Hill. 

'  Erskine  in  support  of  the  order  of  Sessions.  By  the  59 
Geo.  3.  c.  50.,  in  order  to  gain  a  settlement  by  renting  a 
tenement,  there  must  be  a  bon&  fide  hiring  of  the  pre- 
mises for  the  term  of  one  whole  year.  The  case  finds  that 
every  requisite  of  the  statute  was  complied  with,  except 
the  bonft  fide  taking  of  the  house  for  a  whole  year ;  and 
the  question  is  whether  the  Sessions  have  properly  drawn 
a  conclusion  against  a  yearly  tenancy.  In  any  view  of  the 
case  it  is  clear  that  the  Sessions  have  drawn  the  right  con- 
clusion. First,  it  being  proved  that  the  terms  on  which  the 
pauper's  husband  originally  took  the  tenement,  were  re- 
duced into  writing,  it  was  not  competent  for  the  Sessions 
to  go  into  presumptive  evidence  of  the  hiring,  so  as  to 
constitute  a  tenancy  within  the  meaning  of  the  statute, 
because  the  court  could  not  raise  a  presumption  where 
the  fact  of  an  existing  agreement  was  proved  (a).    Second, 

(a)  See  9  B.  &  A.  478. 
VOL.  IV.  Z 
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1844.       supposing  the  inadmissibility  of  the  agreement  for  want  of 
Vl*v-'      a  stamp  would  let  in  presumptive  evidence,  still  such  evi- 
tfT*0     dence  would  not  be  sufficient,  because  since  the  statute, 
Th*         presumptive  tenancies   cannot  be  supported;    an  actual 
«f  Bathwick.  taking  for  a  year  is  required,  "  any  thing  in  any  act  or  acts, 
or  any  construction  of  or  implication  from  any  act  or  acts, 
or  any  usage  or  custom  to  the  contrary,  in  any  wise  notwithr 
standing:"  and  Third,  admitting  that  evidence  of  a  pre- 
sumptive tenancy  might  be  received,  still  the  evidence  in  this 
case  rebuts  that  presumption.  The  occupation  commenced 
in  the  middle  of  a  quarter,  and  therefore,  in  point  of  law, 
the  tenancy  would  not  commence  until  Christmas,  1619,  and 
in  fact  ended  at  Michaelmas  day,  1821.     There  was  no 
proof  of  any  notice  to  quit,  and  the  language  of  all  the 
receipts  after  the  first,  imports  only  a  quarterly  taking,  be- 
cause they  all  speak  of  rent  "  due"  at  a  particular  quarteiv 
In  the  c?ise  of  a  tenancy  from  year  to  year,  there  must  be  half 
a  year's  notice  to  quit  at  the  end  of  a  year,  Right  v.  Der+ 
by  (a),  and  on  a  quarterly  letting,  to  quit  at  a  quarter's  notice, 
the  quarter  mu*t  end  with  a  year  of  the  tenancy,  Doe  v.  Dono* 
van{b).    Here  the  commencement  of  the  occupation  is  io 
the  fraction  of  a  quarter,  and  the  first  payment  is  for  less 
than  a  quarter,  and  consequently  repels  the  presumption  of 
an  agreement  for  a  tenancy  from  Michaelmas,  1819.   Where 
a  tenant  entered  in  the  middle  of  a  quarter,  and  afterwards 
paid  from  that  time  to  the  beginning  of  a  succeeding  regu- 
lar quarter,  Lord  Ellenborough,  C.J.  held  that  the  tenancy 
commenced  from  the  quarter  succeeding  his  entering.  Doe  v. 
Johnson  (c).    Here  there  was  no  proof  of  notice  to  quit,  nor 
of  a  quitting  at  the  end  of  the  year,  and  therefore  every  cir- 
cumstance in  the  case  rebuts  the  presumption  of  a  yearly 
taking  and  renting.     Rex  v.  Pendleton  (d)  is  an  authority 
for  shewing  that  the  Sessions  might  look  at  the  unstampt 
agreement  set  out  in  this  case,  in  order  to  guide  them  in 
receiving  other  evidence  as  to  the  nature  of  the  contract  be- 

(a)  1 T.  R.  159.  (c)  6  Esp.  10. 

(b)  1  Taunt.  555.  (rf)  15  East,  449. 
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tweeti  the  parties,  although  it  could  not  be  received  as       1824. 


evidence  of  the  agreement  itself.    The  agreement,  could 

it  have  been  received,  would  have  put  the  question  com-  «, 

pletely  out  of  doubt,  because  it  would  shew  a  letting  by  the  .     Tbe 

week;  but  independently  of  any  consideration  of  the  agree-  of  Batbwick. 

meat,  the  circumstances  of  the  case  justify  the  conclusion 

drawn  by  the  Sessions.    It  was  their  peculiar  province  to 

draw  the  conclusion  from  the  facts  (a),  and  having  drawn 

the  right  conclusion,  the  order  must  be  affirmed. 

Jeremy,  on  the  same  side,  was  stopt  by  the  Court.  [Ab- 
bott, C.J.  Can  we  raise  an  implication  of  hiring  for  a  year, 
by  the  payment  of  rent,  when  we  are  in  a  state  of  absolute 
uncertainty  as  to  what  the  agreement  is  i  If  we  read  the 
written  contract,  it  is  a  weekly  hiring ;  but  if  we  are  not 
at  liberty  to  read  it,  can  we  say  that  it  is  any  thing  but  a 
presumptive  hiring ;  and  then,  is  it  a  hiring  in  compliance 
with  the  statute  i    We  will  bear  the  other  side.] 

C.  F.  WilUems  and  Moody,  contra.  The  insertion  of  the 
unstampt  agreement  into  the  case,  after  the  Sessions  had 
decided  that  it  was  inadmissible  in  evidence,  is  rather  an 
anomalous  proceeding,  and  cannot  fail  to  have  an  influence 
in  the  decision  of  this  question,  which  ought  to  be  con- 
sidered as  if  no  such  agreement  had  ever  existed.  [Ab- 
bott, C.  J*  The  Court  has  a  right  to  know  that  such  a  pa- 
per was  produced,  although  inadmissible  in  evidence  for 
want  of  a  stamp.  Bayley,  J.  When  a  case  is  before  a  judge 
and  jury  at  Nisi  Prius,  the  judge  has  a  right  to  look  at  a 
paper  produced,  though  not  admissible  in  evidence,  in  or- 
der that  he  may  see  how  far  parol  evidence  afterwards 
offered,  may  be  received  or  rejected.  The  Justices  at' 
Sessions  fill  the  double  character  of  judges  and  jurors, 
and,  in  their  character  of  judges,  they  have  a  right  to  look 
at  a  paper  of  ibis  description,  and  remit  it  to  us  in  their 

(a)  Beg  v.  Mnidttone,  19  East,  550.  and  we  the  observations  of  Zc 
BUmc,  J.  in  that  case, 

Z2 
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doable  character.    In  our  character  of  judges  only,  have 
we  not  a  right  to  see  the  paper  also  ?]    Admitting  that  the 
Court  has  a  right  to  see  the  paper,  still,  as  it  cannot  be 
T  acted  upon  as  legal  evidence,  it  must  be  taken  to  be  an  in- 

of  Bathwick.  strument,  the  contents  of  which  *re  unknown,  and  conse- 
quently it  is  left  open  to  the  Court  to  determine,  as  matter  of 
presumption  arising  from  other  evidence,  what  the  relation 
between  the  parties  was  in  point  of  law(a).  {Bay ley,  J. 
Are  you  at  liberty  to  raise  a  presumption  of  fact  dehors  the 
written  evidence  f]  If  there  are  circumstances  in  the  case 
-which  raise  a  presumption,  independently  of  the  original 
agreement,  the  Court  will  give  effect  to  them  without  regard 
to  any  other  evidence.  Now,  assuming  that  th6  written 
agreement  imports  a  weekly  hiring,  still  if  the  receipts 
which  are  set  out  in  the  case  are  totally  repugnant  to  a 
hiring  of  that  description,  the  Court  will  not  presume  that 
the  hiring  was  weekly,  but,  on  the  contrary,  will  rather 
conclude  that  it  was  yearly.  It  may  be  true,  that  when 
the  tenancy  originally  commenced  it  was  weekly,  but  non 
constat  that  it  continued  so.  The  Court  must  be  satisfied 
by  the  clearest  evidence,  that  the  holding  during  the  time 
in  dispute  was  weekly,  for  otherwise  the  presumption  of 
law  arising  from  the  evidence,  is  that  the  hiring  was  yearly. 
It  does  not  follow  because  there  had  been  a  written  agree- 
ment for  a  weekly  tenancy,  during  a  certain  period,  that 
it  continued  in  force  during  -all  the  time  the  pauper's  hus- 
band was  in  the  occupation  of  the  house.  The  facts  of 
the  case  raise  a  strong  presumption  that  the  original  agree- 
/  ment  was  in  operation  for  a  definite  period,  at  the  end  of 

which,  a  new  agreement  was  entered  into.  The  receipts 
shew  that  there  was  a  yearly  tenancy  commencing  on  the 
31st  December,  1819)  after  which  time  there  were  quarterly 
receipts,  respectively  stating  the  rent  to  be  due  at  the  re- 
gular quarter  days.  The  first  receipt  is  for  the  fractional 
time  during  which  the  pauper's  husband  occupied,  namely, 

.{«)  See  Rex  v.  Ca$tUton,  6  T.  R.  586.  and  Mppener  v.  Wright,  *  B. 
&A.476. 


EASTER  TERM,  FIFTH  GEO.  IV. 

until  the  2 1st  December;  after  which,  the  payment*  are 
regular  multiples  of  a  year,  until  the  tenancy  end*  at  the     _..    K 
Michaelmas  quarter  in  1821.      In   Richardson  v.  Lang-  9. 

ridge (")*  Chambre,J.  says,  "  if  the  lessor  accepts  yearly  iMHABIxAWTS 
rent,  or  rent  measured  by  any  aliquot  part  of  a  year,  the  of  Bathwick. 
Courts  have  said,  that  is  evidence  of  a  taking  for  a  year. 
The  Courts-  have  a  great  inclination  to  make  every  tenancy 
a  holding  from  year  to  year,  if  they  can  find  any  foundation 
for  it."  Here  all  the  admissible  evidence  shews  a  yearly 
tenancy,  and  therefore  the  Sessions  ought  to  have  found  the 
fact  of  a  bon&  fide  taking  for  a  year,  so  as  to  confer  a  settle- 
ment. As  the  Justices  have  not  merely  stated  a  conclusion 
from  the  evidence  before  them,  but  have  also  stated  the 
premises  from  which  that  conclusion  is  drawn,  this  Courtis 
not  precluded  from  examining  the  propriety  of  their  deter- 
mination; Rex  v.  Tedford(b),  Rex  v.  Whittlehury  (c),  in 
which  latter  case  Lord  Kenyon,  C.J.  said,  "the  case  of 
Rex  v.  Tedford  is  a  very  considerable  authority  to  shew, 
that  where  the  Sessions  state  all  the  facts,  as  well  as  their 
determination,  we  are  not  precluded  from  examining  the 
conclusion  drawn  by  them  from  the  facts."  Upon  these 
authorities  it  is  clear,  first,  that  the  Court  will  feel  them- 
selves at  liberty  to  give  an  opinion  upon  this  case;  and 
second,  that  that  opinion  must  be,  that  the  Sessions  have 
been  mistaken  in  point  of  law,  and  consequently  that  their  « 
order,  quashing  the  order  of  removal,  must  itself  be  quashed. 
They  cited  Doe  v.  Morris  (d)y  and  Rex  v.  Castleton(e)* 

Abbott,  C.  J. — This  case  arises  on  the  statute  59  Geo.  3-. 
c  50.  by  which  it  is  enacted,  that  no  settlement  shall  be 
gained  by  the  renting  of  any  tenement,  unless  there  be  a 
bon&  fide  hiring  for  the  sum  of  «£l0  a  year,  at  the  least,  for 
the  term  of  one  whole  year.    The  question  is,  whether  we 

(a)  4  Taunt.  139. 

(b)  Burr.  8.C.  57. 

(c)  6  T.  R.  464.  vide  TUm  v.  Brighthclmstone,  ante,  vol.  i.  74. 
Bet  t.  North  ColUngham,  ante,  vol.  i.  393. 

(e*)  U  East,  237.  («)  Burr.  S.  C.  569. 
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1884.  can  bow  tell  the  Court  of  Quarter  Sessions,  who  hbvt  de- 
v-^v-^  cided  that  there  was  no  such  hiring,  that  they  ought  to  have 
%.IN°  decided  that  there  was,  upon  the  facts  which  they  have  set 
The  forth  as  having  been  proved  in  evidence.  I  am  not  able 
of  Bathwick.  t0  sa7  that  *ney  ought  so  to  have  decided.  I  do  not  how- 
ever go  the  length  of  saying,  that  if  they  had  so  decided,  I 
should  have  felt  myself  at  liberty  to  reverse  their  decision, 
but  I  cannot  say  that  they  ought  so  to  have  decided.  Then 
what  are  the  facts?  It  appeared  that  the  original  hiring  of 
the  cottage  was  under  a  written  contract.  The  contents  of 
the  contract  being  unknown,  are  we  to  say  that  it  did  not 
embrace  the  whole  period  of  the  occupation  of  the  tene- 
ment? There  is  certainly  no  direct  evidence  that  it  did  not; 
and  without  direct  evidence  to  the  contrary,  it  is  rather  to 
be  presumed  that  the  contract  under  which  the  occupa- 
tion commenced,  continued  to  the  end  of  the  tenancy. 
What  can  we  suppose  the  contract  to  be,  without  regard  to 
the  agreement  i  Consistently  with  the  evidence  it  may  have 
been  a  contract  for  a  weekly  tenancy.  Although  the  sums 
paid  are  hot  exact  multiples,  at  so  much  per  week,  yet  they 
come  so  near,  that  the  parties  might  agree  so  to  treat 
them.  But  I  cannot  say,  upon  this  evidence,  that  the  con- 
tract was  not  this ;  that  the  pauper's  husband  should  pay 
S/.  for  the  broken  period  up  to  the  21st  December,  (St. 
.  Thomas's  Day,  and  which  I  take  to  be  on?  of  the  usual 
quarter  days  in  that  part  of  the  country,)  and  so  account  for 
his  rent  every  quarter-day  afterwards  by  paying  Si.  5s.  Not 
being  able  to  say  that  such  was  not  the  contract,  (and  if 
it  was,  certainly  no  settlement  would  be  gained,)  I  cannot 
say  that  the  Sessions  ought  to  have  decided  otherwise  than 
they  have  done. 

Bayi/Ey,  J. — The  burthen  of  proof  lay  in  this  case  upon 
the  removing  parish.  It  was  for  them  to  make  out  to  the 
satisfaction  of  the  Justices,  that  there  was  a  yearly  hiring. 
If  the  Sessions  were  in  doubt,  they  have  done  right  in 
quashing  the  order  of  removal ;  and  we  are  not  at  liberty  to 


COWST 


EASTER  TERM,  FIFTH  GEO.  IV.  347 

parties  interested  in  supporting  the  annuity,  to  give  a  satis-       1824. 
factory  explanation  of  the  transaction  at  the  end  of  so  many 
years.    I  think  we  ought  not  in  this  case  to  interfere,  espe- 
cially as  this  objection,  if  valid,  might  have  been  taken  in     Phmups. 
the  Court  of  Chancery. 

Baylby,  J.— I  am  of  the  same  opinion.  This  is  a  very 
critical  objection,  and  considering  that  it  is  not  taken  until 
eighteen  years  after  the  annuity  was  granted,  and  when  all 
memory  of  the  transaction  may  have  been  lost,  I  think  it 
deserves  little  encouragement,  particularly  as  there  is  some 
degree  of  uncertainty,  whether  the  memorial  was  not  origi* 
paily  correct,  and  in  strict  compliance  with  the  provisions  of 
the  Annuity  Act.  Under  such  circumstances,  it  would  be 
a  great  deal  too  much  to  expect  us  to  set  aside  this  annuity. 

Holhoyd,  J.  and  Littledale,  J.  concurred. 

Rule  discharged. 


Phillips  v.  J.  R.  Whitmork.  Monday, 

rrw,  •  -May  24. 

THIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  where  a  de- 
why  the  bill  of  Middlesex,  issued  in  this  cause,  and  the  bail  fend*1*  was 

J  '  '  '      .  .       ordered  by  the 

bond  given  by  the  defendant,  should  not  be  set  aside  with  Insolvent 

costs.     On  shewing  cause,  the  facts  disclosed  were  these :  cou^to  re- 

The  defendant  having  petitioned  the   Insolvent  Debtors'  main  in  costo- 

Court  for  relief,  under  the  1  Geo.  4.  c.  119-  and  3  Geo.  4.  0fcertain,U1 

c.  123.  was,  on  the  hearing  of  his  petition,  ordered  to  be  creditors  by 

#    name,  until 
discharged  forthwith,  as  to  all  the  debts  specified  in  his  sixteen  months 

schedule,  except  nine,  and  with  respect  to  those,  the  Com-  J|*jj  £{>n:^ed, 

missioners  further  ordered  that  he  should  not  be  discharged,  found  at  large 

until  he  should  have  been  in  custody  at  the  suit  of  the  seve-  months^Held 

ral  persons  to  whom  those  debts  were  due,  some  or  one  of  under  3  G.  4. 

them,  for  the  period  of  sixteen  calendar  months,  to  be  com-  any  0f  his 

puted  from  die  day  of  filing  his  petition.   Within  six  months  J^duI^  cr^[ 

not  named  in  the  order,  might  arrest  him  and  cause  him  to  be  confined  until  the  sixteen 
months  were  expired. 
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after  this  order  was  made,  the  defendant  was  found  at  large  ; 

whereupon  the  plaintiff,  one  of  his  creditors  for  17 L  17s., 
Phillips 
*    9.  and  with  respect  to  whose  debt  the  defendant  was  ordered 

Whitmore.  to  be  discharged  forthwith,  caused  the  defendant  to  be  ar- 
rested on  a  bill  of  Middlesex,  and  held  to  bail.  The  question 
now  was,  whether  the  defendant  could  be  arrested  at  the 
suit  of  the  plaintiff,  though  found  at  large  before  the  six- 
teen months  had  expired, 

Chitty  for  the  defendant  contended,  that  although  the 
defendant  might  be  liable  to  be  arrested  again,  if  found  at 
large  before  the  sixteen  months  had  expired,  by  any  of  the 
creditors  at  whose  suit  he  was  ordered  to  remain  in  custody, 
yet  he  could  not  be  arrested  by  the  plaintiff,  whose  debt 
was  included  in  the  schedule,  and  with  respect  to  which  the 
defendant  was  adjudged  by  the  Insolvent  Court  to  be  dis- 
charged forthwith. 

Abraham  contrA,  relied  upon  the  words  of  sec.  6.  of 
3  Geo.  4.  c.  123.  and  urged  that  it  was  competent  to  any  of 
the  creditors  named  in  the  schedule,  to  arrest  the  defendant 
if  he  was  found  at  large  before  the  expiration  of  the  sixteen 
months,  though  not  named  in  the  order  of  adjudication. 

Bay  ley,  J. — I  am  of  opinion  that  this  defendant  was 
liable  to  be  arrested  for  this  debt,  though  the  plaintiff  was 
not  one  of  the  creditors  at  whose  suit  he  was  ordered  to  be 
detained  until  sixteen  months,  from  the  time  of  filing  his 
petition,  had  expired.  By  section  6.  of  3  Geo.  4.  c.  123.  it 
is  enacted,  that  in  all  cases  where  it  shall  appear  to  the  In- 
solvent Debtors'  Court,  that  any  prisoner  shall  have  done  or 
committed  any  act  for  which  the  Court  is*  by  1  Geo.  4. 
c.  119*  authorized  to  order,  that  such  prisoner  shall  not  be 
discharged  out  of  custody  by  virtue  of  that  act,  or  receive  or 
be  entitled  to  any  protection,  until  he  shall  have  been  in 
custody  at  the  suit  of  some  one  or  more  of  the  persons  who 
were  creditors  at  the  time  of.  petitioning  the  Court,  and  from 
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whose  claims  he  shall  be  discharged  by  the  judgment  of  the 
Court,  for  a  period  or  periods  not  exceeding  three  years  in 
the  whole,  the  said  Court  may  adjudicate  thereon,  in  the  «*■"« 
words  of  the  said  act,  without  naming  any  such  one  or  more  Wmitmoxe. 
creditor  or  creditors  in  such  adjudication;  "  and  thereupon 
the  said  insolvent  shall,  under  such  adjudication,  be  subject 
and  liable  to  be  detained  in  prison  by  his  then  detaining  cre- 
ditor or  creditors,  and  to  be  arrested  or  charged  in  custody 
by  any  of  the  other  creditors  in  his  schedule,  until  he  shall 
have  been  in  custody  for  such  period  or  periods  in  the  whole, 
as  shall  be  specified  by  such  adjudication/9  It  is  clear, 
therefore,  from  the  language  of  the  statute,  that  whether 
the  creditor  be  named  or  not  named  in  the  adjudica- 
tion of  the  Court,  that  can  make  no  difference  as  to  the 
liability  of  the  prisoner  to  be  arrested  or  charged  in  custody, 
until  the  period  specified  in  the  adjudication  shall  have  ex- 
pired. '  Nothing  depends  upon  the  form  of  the  adjudication. 
I  think  every  one  of  the  defendant's  creditors  named  in  the 
schedule  has  a  right  to  say,  that  he  shall  remain  in  custody 
for  sixteen  months. 

Holroyd,  J. — I  am  of  the  same  opinion.  The  Insolvent 
Debtors'  Court  being  of  opinion  that  the  defendant  had 
misconducted  himself  towards  certain  of  his  creditors,  ad- 
judicate that  he  shall  not  be  discharged  until  sixteen  months 
are  expired.  Now,  though  the  defendant  may  not  have  mis- 
conducted himself  towards  his  other  creditors,  still  they  have 
a  right  to  see  the  judgment  of  the  Court  enforced.  I  think 
the  words  of  the  6th  section  are  conclusive,  and  therefore 
this  rule  must  be  discharged. 

<  Abbott,  C.J.  and  Littledale,  J.  concurred. 

Rule  discharged  without  costs  («). 
(a)  Vide  Edward*  ▼.  Tucker,  ante,  216. 
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Wednesday  Lee  et  Ux        QooDLAD. 

May  26. 

Where  a  de-  THIS  whs  a  rule  Nisi  for  a  procedendo,  obtained  upon  the 
action  brought  affidavit  of  the  plaintiff's  attorney,  which  stated,  "that  on 
in  an  ioferior  the  29th  October  last,  deponent  entered  an  action  and  plaint 
f amotion,  after  in  the  Sheriff's  Court  of  Newcastle,  at  the  suit  of  the  plain* 
common  ap-  ^s  a8a"18t  ^e  defendant  for  defamation,  in  which  the 
pearanceand  damages  were  laid  at  15/.;  that  on  the  31st  October,  the 
menrbyde-8"  defendant  was  served  with  a  copy  of  the  certificate  of  the 
fault,  removed  entry  of  the  action,  and  on  the  5th  November  last,  deponent 
ingsbyCerti-  declared  the  cause  in  the  Court;  that  shortly  afterwards, 
C^u  *Dwit£.iS  Mr.  Ingledew,  as  attorney  for  the  defendant,  entered  a  corn- 
out  entering  mon  appearance  to  the  action,  whereupon  deponent  filed  a 
ri»ncY:^e°l<L  declaration  wherein  the  cause  of  action  was  set  forth,  and 
that  the  case  the  damages  laid  at  13/.;  that  the  defendant  not  having' 
516.3.  c.  124.  pleaded  to  the  declaration,  interlocutory  judgment  was  had 
s.  3.  and  the  against  him,  and  the  plaintiffs  were  about  to  assess  their 
a  procedendo  damages  on  the  30th  January  last,  when  the  defendant's 
forthe defend-  attorney  lodged  a  writ  of  Certiorari  in  the  cause  which  was 
in  not  entering  allowed;  that  deponent  has  searched  in  die  office  of  die 
JESSES?  P«>Aonotary  of  die  said  Sheriff'*  Court,  and  that  there 
by  required,  does  not  appear  to  have  been  any  recognizance  entered  into 
being  laid  only  ty  tne  defendant,  or  any  person  on  his  behalf,  either  at  the 
at  13/.  time  of  the  allowance  of  the  writ  of  Certiorari,  or  since,  as : 

the  statute  51  G.  3.  c.  124:  s.S.  requires,  where  the  cause 
of  action  does  not  amount  to  15/.  or  upwards." 

Tindal  shewed  cause,  upon  an  affidavit,  stating  that  the 
Certiorari  was  issued  on  the  28th  January  last,  returnable 
on  the  12th  February  last,  and  that  the  return  of  the 
sheriff  had  been  filed  in_this  Court;  and  he  contended  that 
the  rule  must  be  discharged  on  two  grounds :  first,  because 
the  statute  did  not  require  a  recognizance  in  actions  for  un- 
certain damages,  but  only  in  actions  for  debt;  and  second, 
because  the  application  for  the  procedendo  came  too  late, 
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not  having  been  made  till  after  the  certiorari  was  returned 
and  filed  of  record  in  this  court.  Upon  the  first  point  he 
referred  to  the  statutes  12  G.  1.  c.29.  19  G.  3.  c.  70.  s.  6. 
upon  which  the  51  G.  3.  c.  124.  was  founded,  as  shewing 
that  die  object  of  the  legislature  was  to  confine  the  provisions 
of  the  latter  to  actions  in  inferior  courts,  brought  for  the 
recovery  of  debts,  or  for  such  causes  of  action  for  which  a 
defendant  may  be  arrested,  and  not  to  extend  them  to  actions 
brought  for  damages  merely ;  and  on  the  second  point  he 
cited  Tidfs  Practice  (a),  Fazakerly  v.Baido  (ft),  and  Gilbert 
on  Executions  (c). 

CAitty,  contr&;  was  stopt. 

Per  Curiam.  This  rule  must  be  made  absolute.  The 
statute  is  not  confined  to  actions  brought  to  recover  liqui- 
dated damages ;  it  extends  to  all  actions  brought  for  the 
recovery  of  debts  or  damages  under  15/.  It  is  peremptory 
in  providing  that  no  such  cause  shall  be  removed  unless  the 
defendant  shall  enter  into  a  recognizance  to  the  plaintiff  iw 
the  inferior  court,  with  two  sufficient  sureties  in  double  the 
sum  due  for  the  payment  of  the  debt  and  costs,  in  case  jtfdg* 
meat  shall  pass  against  him ;  apd  as  the  present  defendant 
has.  not  complied  with  that  provision,  the  certiorari  issued' 
irregularly,  and  the  procedendo  ought  to  go.  The  defen- 
dant could  have  no  cause  for  complaint,  because  he  had  in 
the  first  instance  suffered  judgment  to  pass  by  default,  and 
therefore  when  he  sued  out  die  certiorari,  he  was  especially 
bound  to  give  the  plaintiff  the  security  required  by  the  law. 

Rule  absolute. 
(a)  413,  7th  Ed.    (b)  1  Saik.  352.  6  Mod.  177.  S.C.    (c)  144,  5.     t 
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^riday,  Jn  the  matter  of  Rix  and  Another. 

May  28. 

Where  jus-      JSCARLETT  on  a  former  day  obtained  a  rule  calling 
to  set  out  on     Won  two  Justices  of  the  county  of  Surrey  to  shew  caus6 

the  record  of  a  why  a  mandamus  should  not  issue  to  them,  commanding 

conviction  on  . 

the  Building     them  to  msert  in  the  record  of  a  conviction  under  the  • 

d°t,thddV1"  d  building  Act,  14  Geo.  3.  c.  78.  the  evidence  given  on  the 

on  the  hearing  hearing  of  the  information  upon  which  the  conviction  was 

tion  Cas  nearfy  f°un<fed>  as  nearly  as  possible  in  the  words  used  by  each  of 

as  possible  in    the  witnesses  examined  upon  the  said  hearing,  in  pursu- 

by  each  of  the  ance  of  the  3  Geo.  4.  c.  23.  it  being  suggested  that  they 

witnesses,  in     j,a<j  omitted  many  parts  of  the  evidence  material  to  the  de- 
pursuance  of 

3  G.4.  c.2d.a  fendant's  case, 
mandamus  is- 
sued to  compel 
them  to  do  so.      Cowley  (with  whom  was  Thesiger)  now  shewed  cause  and 

contended  that  it  never  could  have  been  the  intention  of  die 
legislature  in  passing  the  statute  3  Geo.  4.  c.  23.  to  impose 
upon  Justices  the  necessity  of  setting  out  upon  the  record 
of  conviction  the  evidence  of  all  the  witnesses,  whether 
relevant  or  irrelevant  to  the  matter  at  issue,  which  a  de- 
fendant, or  even  an  informer,  might  think  proper  to  adduce 
on  the  hearing  of  an  information.  That  act  gave  a  form  of 
conviction  to  be  adopted  in  all  cases  where  no  particular 
form  was  given  by  the  statute;  but  although  it  directed 
that  the  evidence,  as  nearly  as  possible,  in  the  words  used 
by  the  witnesses,  should  be  stated  on  the  record ;  yet  there 
was  considerable  doubt  whether  that  direction  extended  to 
the  evidence  given  on  the  behalf  of  the  defendant.  The 
words  within  the  brackets  were  ["  here  state  the  evidence, 
and  as  nearly  as  possible,  in  the  words  used  by  the  witness; 
and  if  more  than  one  witness  he  examined,  state  the  evidence 
given  by  each,]  [or,  if  the  defendant  confess,  instead  of  stating 
the  evidence,  say]  and  the  said  E.  F.  acknowledged  and  vo- 
luntarily confessed  the  same  to  be  true,  &c."  Now  here 
there  was  no  express  direction  that  the  evidence  for  the 
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names,  of  the  subscribing  witnesses  to  the  warrant  of  attor- 
ney, and  he  relied  upon  Darwin  v.  Lincoln  («),  Smith  v. 
Pritchard(b),  and  Cheek  v.  Jefferies(c).  In  the  memorial 
of  the  warrant  of  attorney,  the  witnesses  whose  names  were 
id  question,  were  described  as  "  G.  H.  Browne t  of  Lincoln's 
Inn,  in  the  county  of  Middlesex,  gentleman,"  and  "  E.  A. 
Browne"  The  annuity  was  granted  in  1806,  and  in  1807 
had  been  the  subject  of  proceedings  in  the  Court  of 
Chancery. 


Many  at  now  shewed  cause  against  the  rule,  and  con- 
tended, first,  that  as  this  annuity  had  been  granted  before 
the  passing  of  the  53  Geo.  3.  c.  141.  the  provisions  of  that 
statute  did  not  extend,  nor  did  the  decisions  thereon  apply 
to  the  present  case ;  and  second,  that  if  this  objection  were 
available,  it  ought  to  have  been  taken  in  the  Court  of  Chan- 
cery in  the  year  1807*  The  17  Geo.  3.  c.  26.  does  not  con- 
tain the  same  provisions  as  are  found  in  53  Geo.  3.  c.*141. 
In  the  former,  all  that  is  required  is,  that  the  memorial  shall 
contain,  among  other  things,  the  name  (in  the  singular  num- 
ber) of  all  the  parties,  and  for  whom  any  of  them  are  trus- 
tees, and  of  all  the  witnesses ;  but  the  latter  directs  that  the 
names  of  all  the  witnesses  shall  be  set  out  in  the  memorial, 
and  there  is  a  form  given  by  that  act,  which  is  not  prescribed 
in  the  other.  If  this  had  ever  been  considered  a  valid  ob- 
jection to  an  annuity  granted  prior  to  the  53  Geo.  3.  it  must 
frequently  have  occurred;  but  it  is  remarkable  that  it  was 
not  until  after  the  passing  of  the  latter  act  that  it  was  ever 
suggested.  Admitting,  however,  the  validity  of  the  objec- 
tion, it  is  one  which  might  have  been  taken  in  Chancery,  and 
being  now  suggested  for  the  first  time,  after  a  lapse  of 
eighteen  years,  the  Court  in  the  exercise  of  its  discretion, 
will  not  suffer  it  to  prevail,  especially  as  it  is  now  stated  on 
affidavit,  that  there  are  some  erasures  in  the  memorial,  and 
that,  in  the  deponent's  belief,  the  Christian  names  of  the  sub- 


Co)  5  B.  &  A.  444. 
(6)  Ante,  vol.  i.  374. 


(c)  Ante,  vol.  iii.  185. 
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scribing  witnesses  were  originally  written  at  full  length  w 
the  memorial. 

Phillips.  Bayly  in  support  of  the  rule  urged,  that  the  lateness  of 
the  objection  was  no  ground  why  the  Court  should  not  in- 
terfere, because  instances  were  to  be  found  in  which,  after 
a  lapse  of  twenty  years,  the  Courts  had  set  aside  annuities 
for  similar  objections  (a).  It  did  not  follow  that  there  was 
any  objection  to  the  memorial  at  the  time  the  annuity  was 
the  subject  of  discussion  in  Chancery;  this  objection  might 
have  occurred  since.  It  was  not  because  objections  of  this 
nature  had  never  arisen  until  after  the  passing  of  53  G.  3. 
that  they  ought  not  now  to  receive  the  sanction  of  the  Court. 
The  language  of  the  17  G.3.  was  nearly  similar  to  that  of 
the  53  G.  3.  and  the  decisions  upon  the  latter  statute  are 
equally  applicable  to  annuities  granted  under  the  former  act. 

Abbott,  C.J. — Of  late  years,  the  language  of  the  17 
G.  3.  c.  26.  has  been  construed  as  not  being  imperative  on 
the  Court  absolutely  to  vacate  annuities  for  objections  of 
this  nature.  The  object  of  the  present  application  is  to 
set  aside  this  annuity ;  but  I  think  that,  after  the  lapse  of  so 
many  years,  it  is  incumbent  on  the  Court  to  exercise  that 
discretion  which  it  has,  in  latter  years,  been  in  the  habit  of 
exercising.  It  is  suggested  here,  that  there  appear  to  be 
some  erasures  in  the  memorial.  Now  if  that  be  so,  it  affords 
a  still  stronger  reason  why,  after  an  interval  of  eighteen  years, 
the  Court  ought  not  to  entertain  the  objection.  If  an  ap- 
plication of  this  description  had  been  made  soon  after  the 
annuity  was  granted,  it  would  be  in  the  power  of  the  grantee 
to  give  a  full  explanation  of  all  the  circumstances  under 
which  the  annuity  was  granted ;  but  being  called  upon  at 
the  end  of  eighteen  years,  he  cannot  inform  the  Court  re- 
specting them  with  so  much  certainty.  The  witnesses  may 
be  dead,  and  it  may  be  wholly  out  of  the  power  of  the 

(«)  Exparte  Mackreth,  2  East,  563.  and  Van  Broom  v.  Isaacs,  1  B. 

&P.461; 


and  Another. 
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defendant  should  be  set  out  in  case  he  did  not  confess.  All 
that  the  direction  imported  was,  that  where  the  defendant 
did  not  confess,  then  the  evidence  in  support  of  the  informa-  o*"  ^^Jr 
tion  should  be  set  out ;  but  where  he  confessed,  then  it 
need  not  be  set  out,  and  the  Justice  is  simply  to  state  the 
nature  of  the  charge  contained  in  the  information,  and  then 
proceed  to  state  that  the  party  acknowledged  and  volun- 
tarily confessed  the  same  to  be  true.  If  the  present  appli- 
cation could  succeed,  it  would  entirely  defeat  the  object  of 
the  statute,  which  was  to  facilitate  summary  proceedings, 
before  Justices,  and  to  remedy  the  inconveniences  often 
arising  from  the  want  of  a  general  form  of  conviction.  If 
die  Justices  were  required  to  set  out  all  the  evidence  in  this 
case,  they  must  load  the  record  with  a  great  deal  of  irrele- 
vant and  impertinent  matter,  and  this  would  impose  upon 
them  a  degree  of  difficulty  which  never  could  have  been  in 
the  contemplation  of  the  legislature,  and  which  is  certainly 
not  authorised  by  the  terms  of  the  statute. 

'  Scarlett,  Barnewall,  and  Chitty,  contri,  insisted  that  the 
direction  of  the  statute  was  clearly  intended  to  embrace  the 
evidence  both  pro  and  con.  The  object  of  the  legislature 
was  to  require  the  Justices  to  shew  upon  the  face  of  the 
record  that  the  conclusion  of  guilt,  which  they  had  drawn 
by  the  conviction,  was  warranted  by  the  evidence.  This 
pbject  could  not  be  effected  by  partially  setting  out  the 
evidence  on  both  sides  on  the  hearing  of  the  information. 
There  was  no  desire  in  the  present  case  to  load  the  record 
with  irrelevant  matter ;  all  that  was  required  was,  that  the 
Justices  should  set  out  so  much  of  the  evidence  on  both 
sides  as  would  raise  an  important  question  on  the  Building 
Act,  which  the  parties  interested  wished  to  bring  under  the 
consideration  of  the  Quarter-Sessions.  To  this  extent  the 
application  was  justified  by  the  terms  of  the  statute. 

Abbott,  C.  J. — lam  clearly  of  opinion  that  the  direction 
in  the  statute  embraces  the  evidence  both  in  support  of  the 
vol.  IV.  A  A 
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information  and  for  the  defence.  The  Justices  are  not 
bound  to  set  out  all  the  irrelevant  matter  which  may  happen 
and  Another.  *°  ^e  S*ven  *n  evidence  before  them.  They  are  to  state  the 
evidence  as  nearly  as  possible  in  the  words  used  by  the  wit- 
nesses ;  but  this  must  be  understood  to  mean  such  evidence 
as  is  relevant  to  the  charge  contained  in  the  information. 
The  Justices  must  use  their  discretion  in  this  matter;  but 
it  is  quite  clear  that  it  is  their  duty  to  attend  to  the  general 
direction  contained  in  the  statute.  Here  the  Justices  have 
not  done  that  which  the  act  requires  them  to  do ;  and  the 
single  question  is,  whether  we  are  to  order  them  to  do  that 
which  the  law  requires  them  to  do ;  and  I  am  of  opinion 
that  this  rule  must  be  made  absolute.  There  was  a  similar 
application  to  this,  made  last  Easter  Term,  in  the  case  of  a 
game  conviction  (a) ;  and  we  were  of  opinion  on  that  occa- 
sion that  it  was  the  duty  of  the  Magistrates  to  set  out  the 
evidence  on  both  sides  where  it  was  relevant  to  the  matter 
at  issue. 

The  other  Judges  concurred. 

Rule  absolute  (fi). 

(a)  See  Rex  v.  Marsh,  ante,  960. 

(ft)  It  may  be  useful  here  to  insert  the  form  given  by  the  statute 
3  G.  4.  c,  S3,  which  is  as  follows  :-— 
County  [orl     Be  it  remembered,  that  on  the  day  of 

at  the  case  fin  the  year  of  our  Lord  at  in  the 

may  be]  of  J  county  of  A.  B.  of  in  the  county  of 

Labourer,  for  at  the  cute  may  be]  personally  came  before  me 
Tor,  before  ut,  Sfc]  C.  D.  one  [or  more,  at  the  cote  may  be]  of  His 
Majesty's  Justices  of  the  Peace  for  the  said  and  informed 

me  [or  us,  &c]  that  E.  F.  of  in  the  county  of  on  the 

day  of  at  in  the  said  did  [here  tet  forth  the 

fact  far  which  the  information  it  laid]  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  whereupon  the  said  E.  F.  after  being 
duly  summoned  to  answer  the  said  charge,  appeared  before  me  [or  us, 
&c.j  on  the  day  of  at  in  the  said  and  having 

heard  the  charge  contained  in  the  said  information,  declared  he  was  not 
guilty  of  the  said  offence  [or,  at  the  cote  may  happen  to  be]  did  not 
appear  before  me,  [or  us,  &c]  pursuant  to  the  said  summons,  [or,  did 
neglect  and  refuse  to  make  any  defence  against  the  said  charge];  where- 
upon I  [or  we,  &c.  or  nevertheless  I,  or  we,  &c]  the  said  Justice,  or 
Justices,  did  proceed  to  examine  into  the  truth  of  the  charge  contained 
in  the  said  information,  and  on  the  day  of  aforesaid,  at 
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The  King  v.  The  Inhabitants  of  Benniworth.  Friday, 

May  28. 

BY  an  order  of  two  Justices,  James  Fletcher,  his  wife,  A  yearly  hired 

and  their  three  children,  were  removed  from  the  parish  of  {JSi^had'w 

Benniworth  to  the  parish  of  Calcethorpe,  both  in  the  county  agreement,  a 

of  Lincoln.    On  appeal,4  the  Sessions  quashed  the  order  den,  a  rood 

subject  to  the  opinion  of  this  Court,  on  the  following  case :  °f  P°tatoe 

In  the  year  1803,  the  pauper,  James  Fletcher,  then  a  the  keep  of  a 

married  man,   was  hired  by  yearly  hiring,  as  a  confined  jjjj^j^  llnd 

laborer  in  husbandry  with  Mr.  Day,  of  Calcethorpe  Farm.  The  keep  of 

The  pauper  had,  according  to  agreement,  a  house  and  gar-  jnstea(j  0f  80 

den,  a  rood  of  potatoe  land,  and  the  keep  of  a  cow  on  his  much  wages. 

s     i      i      mi  *      *  i  The  cow,  hav- 

masters  land.     Ihe  cow  was  instead  of  so  much  money  ing  failed  in 

for  wages.     The  pauper  remained  in  Mr.  Day's  service  m1^' tnc  mas" 

eleven  years,  during  which  time,  viz.  in  the  year  1813,  the  thereof,  kept 

pauper's  cow  failed  in  milk,  on  which  account,  through  the  hTm  onto 

kindness  of  his  master,  and  not  in  consequence  of  any  bar-  land,  through 

gain,  the  pauper  had  in  the  place  of  the  former  cow,  two  not  jn  conse- 

heifers  kept  for  him  by  his  master,  on  his  master's  land,  quenceof  any 

bargain*    The 

about  eleven  months.    The  potatoe  land,  and  keep  of  the  potatoe  land 

two  heifers,  were,  together,  of  the  value  of  10/- per  annum  ^^j^J^ 

and  upwards,  but  the  potatoe  land  and  keep  of  one  cow,  heifers  being, 

were  below  that  value.     On  leaving  Mr.  Day,  the  pauper  [hTvafuiTof*6 

the  parish  of  aforesaid,  one  credible  witness,  to  wit,  A.  W.  of  tnat*tnjs  was 

in  the  county  of  upon  his  oath,  deposeth  and  saith  [if  rentjng  a  tene_ 

JE.  P.  be  present,  say,  in  the  presence  of  the  said  E.  F.]  that  within  ment  g*  ag  to 
months  [or,  as  the  case  may  be]  next  before  the  said  information  confer  a  ^^ 
was  made  before  me  [or  us,  &c]  the  said  Justice  by  the  said  A.  JB.  to  tiement  after 
wit,  on  the  day  of  in  the  year  the  said  E.  F.  a  sufficjent 

at  in  the  said  county  of  [here  state  the  evidence,  and  res\^enoe 

as  nearly  as  possible  in  the  words  used  by  the  witness ;  and  if  more  than 
one  witness  be  examined,  state  the  evidence  given  by  each]  [or,  if  the  de- 
fendant confess,  instead  of  stating  the  evidence,  say]  and  toe  said  £.  jP. 
acknowledged  and  voluntarily  confessed  the  same  to  be  true;  therefore, 
it  manifestly  appearing  to  me  [or  us,  &c]  that  he  the  said  E.  F.  is 
guilty  of  the  offence  charged  upon  him  in  the  said  information,  I  [or  we, 
«c]  do  hereby  convict  him  of  the  offence  aforesaid,  and  do  declare  and  " 

adjudge  that  he  the  said  E.  JP.  hath  forfeited  the  sum  of  of 

lawful  money  of  Great  Britain,  for  the  offence  aforesaid,  to  be  distributed 
[or  paid,  as  the  case  may  be]  according  to  the  form  of  the  statnte  in  that 
case  made  and  provided.  Given  under  my  hand  [or  our  hands,  &c] 
and  seal,  the  day  of  in  the  year  of  our  Lord 

A  A  2 


The  King 

v. 


CASES  IN  THE  KING  S  BENCH, 

went  to  live  as  a  confined  laborer  with  Mr.  Briggs,  at 
Scamblesby,  with  whom  he  remained  for  five  years.     For 
the  last  three  years  of  the  pauper's  service  with  Mr.  Briggs, 
The         the  pauper  was  relieved  in  Scamblesby,  by  the  parish  of 
of  Donington-on-Bain.    At  the  expiration  of  the  pauper's  ser- 

Benniwobth.  yjce  wjt|,  Mr.  Briggs,  the  parish  of  Donington-on-Bain  took 
him  and  his  family  to  their  parish,  and  put  them  into  a  cot- 
tage in  the  parish  of  Benniworth,  an  adjoining  parish,  where 
they  continued  to  relieve  them  until  some  time  in  the  year 
1822.  The  pauper  then  became  chargeable  to  the  parish 
of  Benniworth,  and  two  Justices,  by  an  order,  removed 
him  and  his  family  to  Calcethorpe.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  pauper  gained  a  set- 
tlement in  the  latter  parish. 

Scarlett  and  Empson,  in  support  of  the  order  of  Sessions. 
The  cases  in  which  it  has  been  held  that  the  right  of  a 
servant  to  feed  cattle  upon  his  master's  land  constitutes  a 
tenement,  within  the  meaning  of  the  statute  13  &  14  Car. 
2.  c.  12.  are  very  anomalous  and  extraordinary.  Attempts 
are  now  making  to  extend  this  modern  head  of  settlement, 
but  they  will  not  be  received  with  favor  by  the  Court. 
There  is  one  rule  which  has  never  yet  been  broken  through 
with  respect  to  cases  of  this  kind,  namely,  that  where  the 
feeding  of  the  cattle  is  received  by  the  servant  as  a  portion 
of  his  wages,  it  does  not  constitute  a  tenement.  Now  the 
feeding  of  the  two  heifers  in  this  case,  clearly  formed  a  part 
of  the  pauper's  wages,  and  consequently  cannot  be  held  a 
tenement  such  as  will  confer  a  settlement.  [Bay ley,  J. 
The  case  finds  that  there  was  no  obligation  on  the  master 
to  provide  the  heifers  for  the  benefit  of  the  servant ;  there 
was  no  bargain  to  provide  them — they  were  provided  from 
motives  of  kindness  (a) ;  then  can  they  be  considered  in 
the  nature  of  wages  f]  It  is  not  perhaps  material  to  dwell 
upon  that  point,  because  the  more  comprehensive  and  im- 
portant question  is,  whether  the  right  to  the  profit  of  the 

(o)  See  Rex  v.  Filbngley,  1  T.  R.  458. 
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cattle,  whether  acquired  by  favor  or  in  the  shape  of  wages, 
constituted  the  pauper  the  occupier  of  a  tenement  within  the 
meaning  of  the  statute.  It  seems  impossible,  consistently 
with  the  case  of  Rex  v.  Cheshunt  (a),  to  say  that  the  pau- 
per here  was  an  occupier,  or  that  he  came  to  settle ;  for 
here,  as  in  that  case,  the  occupation  was  only  as  a  servant,  Bbnniworth. 
and  the  relation  of  landlord  and  tenant  did  not  exist.  So' 
in  the  recent  case  of  Rex  v.  Bardwell(fi),  which  was  almost 
the  same  in  circumstances  with  the  present,  it  was  held 
that  the  pauper  did  not  come  to  settle  as  a  tenant,  and 
therefore  acquired  no  settlement ;  and  for  this  reason,  that 
he  took  the  feeding  of  the  sheep  as  a  servant,  and  therefore 
could  not  be  considered  as  renting  a  tenement  within  the 
meaning  of  the  statute.  The  mere  pernancy  of  the  profit 
of  land  by  the  mouths  of  the  cattle  is  not  sufficient ;  it  must 
be  enjoyed  by  means  of  an  express .  contract ;  there  must 
be  a  stipulation  that  the  cattle  shall  be  fed  with  the  grow- 
ing produce  of  the  land,  and  the  contract  must  be  entire  and 
to  the  full  value  of  10/.  per  annum.  Now  most,  if  not  all 
of  these  circumstances  are  wanting  in  this  case.  The  only 
two  cases  which  bear  against  this  argument  are  Rex  v.Fil- 
longley  (c)  and  Rex  v.  Lakenheath  (d) ;  but  the  present  is 
distinguishable  from  them  both  ;  from  the  former,  inasmuch 
as  here  the  whole  tenement  was  dependent  on  the  will  of  the 
master,  and  might  have  been  withdrawn  at  any  moment ; 
and  from  the  latter,  because  here  there  is  no  contract  at  all 
under  which  the  pauper  held,  the  case  expressly  negativing 
the  existence  of  any  contract.  In  order  to  acquire  a  settle- 
ment by  renting  a  tenement,  the  following  requisites  must 
be  complied  with :  the  pauper  must  come  to  settle  as  tenant 
of  all  the  property ;  Rex  v.  Bowness  (e)  and  Rex  v.  Glas- 
tonbury (/*);  he  must  stand  in  the  relation  of  tenant  of  the 
premises  during  the  whole  time;  Be*  v.  South  Lynn(g); 
for  if  he  is  merely  occupier  of  a  tenement  from  which  he  is 

(a)  1  B.  &  A.  473.  (e)  4  M.  &  S.  210. 

(6)  Ante,  vol.  iii.  369.  (J)  *  B-  &-  A-  «8i- 

(c)  1  T.  R.  458.  (g)  5  T.  R.  664. 

(d)  Ante,  vol.  ii.  816. 


The  King 

v. 
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removeable  at  the  pleasure  of  his  landlord,  that  will  not 

confer  a  settlement ;  Rex  v.  Londonthonpe  (a) ;  the  value  of 

the  land  on  which  the  cattle  are  fed  must  appear  to  be  10/. 

„.      Th®         per  annum,  the  profit  of  the  cattle  amounting  to  that  sum 
Inhabitants 

of  not  being  sufficient,  Rex  v.  Minworth  (b) ;  and  the  contract 

Benniwoeth.  UIMjer  which  he  holds  must  be  express,  or  at  least  cannot 
be  implied  without  some  evidence  to  shew  its  existence; 
Rex  v.  Croft  (c).  Here  the  pauper  did  not  come  to  settle 
as  tenant,  and  therefore  never  stood  in  the  relation  of  te- 
nant ;  besides  which,  even  if  he  had  done  so,  he  was  re- 
moveable at  any  time  at  the  will  of  his  master ;  the  value 
of  the  land  is  not  proved  to  be  10/.  per  annum ;  and  there 
is  no  evidence  of  the  existence  of  any  contract  for  taking 
the  tenement,  without  which  the  holding  is  inefficacious, 
and  which  in  this  case  cannot  be  implied.  Upon  all  these 
grounds  it  is  submitted  that  no  settlement  has  been  ac- 
quired, and  consequently  that  the  order  of  Sessions  must 
be  confirmed. 

Copley,  A.  G.,  Nolan,  and  Clinton,  contnL  'Pie  feed 
of  a  cow,  coupled  with  sufficient  occupation,  and  the  neces- 
sary amount  of  value,  will  coufer  a  settlement,  whether 
it  is  taken  by  the  pauper  expressly  as  tenant,  or  as  a  servant 
in  lieu  of  wages ;  for  if  a  man  pays  rent  in  labor,  it  is  the 
same  as  money.  Here  the  pauper,  besides  having  a  house 
to  live  in,  had  a  rood  of  potatoe  land,  and  two  heifers,  which 
were  kept  for  him  on  his  master's  land.  The  potatoe  land 
and  the  feed  of  the  two  heifers  amounted  together  to  the 
annual  value  of  10/.  and  therefore  he  rented  a  tenement 
within  the  meaning  of  the  statute,  and  has  acquired  a  set- 
tlement. The  amount  of  rent  actually  paid  by  the  occu- 
pier is  quite  immaterial,  if  the  land  he  holds  is  of  suffi- 
cient value.  [Bayley,  J.  Did  this  pauper  come  to  settle 
upon  a  tenement  of  sufficient  value  ?  This  case  seems  to 
me,  in  some  of  its  circumstances,  to  be  new,  and  distin* 

(a)  6  T.  R.  377.  (c)  3  B.  &  A.  171. 

(b)  2  East,  198. 
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guishable  from  all  that  have  been  cited.]     He  was  tenant 
of  property  amounting  altogether  to  10/.  per  annum,  and     TT~j^r 
that  is  enough.     Rex  v.  Cheshunt  (a)  does  not  apply,  be-  v. 

cause  that  was  decided  upon  the  ground  that  the  pauper  iNHABITAHTS 
occupied  the  house,  not  as  tenant,  but  as  servant.     Whe-  of 

ther  rent  is  or  is  not  in  fact  paid,  is  perfectly  immaterial,  if 
the  value  of  the  tenement  be  sufficient.  South  Sydenham 
v.  Lamerton  (b).  Rex  v.  Filfangley  (c)  is  decisive  to  shew 
that  occupation  under  a  demise  to  a  tenant  to  hold  as  long 
as  the  landlord  pleases,  and  to  be  taken  again  by  him 
when  he  pleases,  is  a  sufficient  taking  of  a  tenement,  and 
completely  answers  the  objection  on  that  point.  That  case 
has  been  recently  recognised  and  confirmed  in  Rex  v. 
Croft  (d)  and  Rex  v.  Lakenheath  (e),  and  all  those  deci- 
sions must  be  overruled  before  the  Court  can  hold  that 
the  permissive  occupation  in  this  case  has  vitiated  the  set- 
tlement. An  express  contract  is  not  necessary,  it  may  be 
inferred  from  the  conduct  and  situation  of  the  parties,  and 
from  the  circumstances  of  the  case.  An  actual  enjoyment 
of  any  interest  in  land  of  the  annual  value  of  10/.  during  the 
space  of  40  days,  is  all  that  the  statute  requires,  and  that  is 
found  in  this  case.  Rex  v.  Bardwell(f)  was  decided  upon 
the  ground  that  there  was  no  agreement  that  the  sheep 
should  be  pasture  fed,  and  therefore  does  not  govern  the 
present  case.  In  Rex  v.  Bowness  (g),  the  question  was,  not 
whether  there  was  any  contract,  but  what  was  the  nature 
of  the  contract  between  the  parties,  and  that  was  decided 
upon  the  ground  that  the  contract  was  one  of  sale,  and 
therefore  that  there  was  no  occupation  within  the  meaning 
of  the  statute;  and  the  decision  in  Rex  v.  Glastonbury  (A) 
turned  precisely  upon  the  same  point.  It  has  been  said, 
that  the  pauper's  occupation  of  the  tenement  was  merely 
incidental  to  his  service,  and  therefore  conferred  no  settle- 
ment; but  the  fact  is  not  so;  this  case  falls  completely 

(a)  1  B.  &  A.  473.  (e)  Ante,  vol.  ii.  816. 

(6)  1  Seas.  Ca.  122. 1  Str.  57. S.  C.  (/)  Ante,  vol.  iii.  369. 

(c)  1 T.  R.  458.  (g)  4  M.  &.  S.  2 10. 

((f)  3  B.  &  A.  171.  (A)  1 B.  &.  A.  481. 
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within  the  description  given  by  Lord  Ellenborough,  C.J.  in 
Th  K  ^ej  v#  M*ns*er  (b)>  where  he  says,  "  Here  it  is  stated  that 

v.  the  pauper  hired  two  cows,  and  that  they  were  kept  on  the 

Inhabitants  'an(*  °^  ^e  ma8ter  during  the  summer  months ;  and  it  does 

of  not  appear  that  this  was  connected  with  the  service,  or  that 

Benni  worth 

'  it  was  necessary  for  the  convenient  performance  of  it  that 

he  should  have  the  two  cows."  Rex  v.  Kelstone  (c)  and 
other  cases  might  be  cited  to  the  same  effect,  and  to  prove 
that  the  occupation  in  this  case  was  such  as  the  law  requires. 
Upon  every  principle,  therefore,  it  seems  clear  that  the  pau- 
per has  acquired  a  settlement  by  renting  a  tenement  in 
the  parish  of  Calcethorpe. 

The  case  was  argued  on  a  former  day  in  this  Term, 
when  the  Court  took  time  to  consider  of  its  judgment,  which 
was  now  delivered  by 

Abbott,  C.  J.,  who,  after  recapitulating  the  facts  stated 
in  the  case,  said,  "  The  question  before  the  Court  in  this 
case  was,  whether,  under  the  circumstances  thus  stated,  the 
pauper  had  gained  a  settlement  in  the  parish  in  which  he 
was  hired,  and  wherein  he  had  these  two  heifers,  and  the 
other  advantages  mentioned  in  the  case.  We  are  all  strongly 
impressed  with  the  inconvenience  of  conferring  a  settle- 
ment by  a  contract  under  circumstances  like  the  present, 
and  with  that  impression  we  thought  it  better  to  consider 
this  subject  before  we  delivered  our  judgment.  We  have 
done  so ;  but  we  find  the  law  so  firmly  established,  that  the 
perception  of  the  profits  of  land  by  the  mouths  of  cattle  is 
a  tenement  within  the  meaning  of  13  and  14  Car.  2.  and 
that  if  such  a  tenement  be  of  the  value  of  10/.  it  will  confer 
a  settlement  on  the  occupier,  whether  the  rent  be  paid  in 
money  or  labor,  that  we  do  not  think  ourselves  at  liberty 
to  infringe  this  doctrine;  and  consequently  we  are  of 
opinion  that  a  settlement  was  gained  by  this  pauper  in  the 
parish  of  Calcethorpe;  and  therefore  the  rule  must  be  made 

(6)SM.&S.276. 

(c)  See  Rex  v.  Cherry  Willingham,  ante,  vol.  Hi.  13. 


The  Kino 


Ben  vi  worth. 
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absolute  for  quashing  the  order  of  Sessions.  >  The  inconve- 
nience, however,  of  this  decision  will  only  be  retrospective; 
inasmuch  as  the  law,  so  far  as  it  regards  this  head  of  settle-  Vm 

ment,  has  been  altered  by  the  59  Geo.  3.  c.  50. ;  so  that  no  ~  e 

person  need  now  abstain  from  such  acts  of  kindness  towards  _      of 
laborers  in  husbandry  as  are  mentioned  in  this  case,  through 
the  fear  of  bringing  a  burthen  on  his  parish. 

Rule  absolute. 


Davies  v.  Rogers.  Monday, 

CyOMYN  moved  for  an  order  to  discharge  the  defendant,  ^n  order  for 

under  the  small  debt  act  48  Geo.  3.  c.  123.  s.  1.  from  an  the  discharge 

.     .  of  an  insolvent 

action  brought  by  the  plaintiff  in  the  Court  of  Great  Ses-  debtor  under  ' 

sions  in  Wales,  in  the  county  of  Montgomery..    He  pro-  jj^ttact 48 

duced  an  affidavit  of  the  prisoner,  that  the  debt  for  which  G.  3.  c.  122. 

he  was  in  execution  was  under  20/. ;  and  that  he  had  been  the  grst  -m. 

twelve  calendar  months  in  Montgomeryshire  gaol,  and  had  •tan(*>  Kter^ 

t       i  •    -ir-  ,  •        ^  ,  -  due  notlcc  of 

given  the  plaintiff  due  notice  of  the  present  motion.  the  applica- 

tion being 
given  to  the 
D.  F.  Jones  opposed  the  defendant's  discharge,  con-  plaintiff  or  his 

tending,  on  the  authority  of  Exparte  Neilson(a)  and  Mag-  a  orneJ' 
nay  v.  Gilkes  (6),  that  the  defendant  was  only  entitled  to  an 
order  nisi.     He  admitted  that  a  contrary  practice  had  ob- 
tained in  this  Court,  because  the  objection  had  never  been 
taken. 


The  Court,  however,  were  of  opinion  that  if  the  plain- 
tiff, or  his  attorney,  had  received  due  notice  of  the  defend- 
ant's intention  to  apply  to  the  Court  for  his  discharge,  that 
was  sufficient.  There  seemed  no  good  reason  why,  after 
due  notice  of  the  intended  application,  an  order  nisi  only 
ought  to  be  granted. 

(a)  7  Taunt.  37.      '  (6)  Idem.  467. 
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Jones  then  objected  that  the  defendant's  affidavit  h*d 
been  made  on  unstampt  paper,  and  consequently  be  was  not 
in  Court.  The  last  stamp  act,  55  Geo.  S.  c.  184,  contained 
an  exception  in  favor  of  persons  applying  under  the  Lord's 
act,  but  there  was  no  exception  as  to  prisoners  seeking  their 
discharge  under  the  Small  Debts  act. 
• 

Comyn  admitted  that  this  was  so,  and  therefore  took 
nothing  by  his  motion. 

Rule  refused. 


Monday, 
3zoy31* 

Where  a 
plaintiff,  in  an 
inferior  juris- 
diction, 
brought  an  ac- 
tion for  Ql 
ltt.  Sd.,  but 
laid  his  da- 
mages in  the 
declaration  at 
20&,  and  the 
defendant, 
after  interlo- 
cutory Judg- 
ment signed 
against  him, 
removed  the 
cause  into  this 
Court  by  ha- 
beas corpus 
cum  causa, 
without  enter- 
ing into  the 
recognizances 
required  by 
19  G.  3.  c.70. 
s.  6.  the  court 
refused  a  pro- 
cedendo. 


Attenbokouoh  v.  Hardy. 

ON  shewing  cause  against  a  rule  nisi  for  a  procedendo  in 
this  cause,  the  facts  were  these :  Plaintiff  brought  an  action 
against  defendant  in  the  King's  Court  of  Record  at  Not- 
tingham,  for  the  recovery  of  8/.  17s.  3d.,  amount  of  goods 
sold  and  delivered  to  him  within  the  local  jurisdiction,  and 
laid  his  damages  in  the  declaration  at  20/.  The  defendant 
entered  an  appearance,  but  no  plea  being  filed  within  the 
time  required  by  the  practice  of  the  Court,  interlocutory 
judgment  was  signed,  and  the  usual  notice  given  for  exe- 
cuting an  inquiry  of  damages  on  the  28th  April  last.  In 
the  mean  time  the  defendant  sued  out  a  habeas  corpus  cum 
causa,  for  the  removal  of  the  action  into  this  Court,  and  it 
was  removed  accordingly,  without  the  defendant  entering 
into  the  recognizances  required  by  the  19  Geo.  3.  c.  70. 
s.  6;  and  the  question  was,  whether,  as  the  plaintiff  had 
laid  his  damages  in  the  declaration  at  20/.  though  the  debt, 
in  fact,  was  only  8/.  1 7  s.  Sd.  the  defeudant  was  entitled  to 
remove  the  cause  by  habeas  corpus  without  entering  into  a 
recognizance  with  two  sureties,  pursuant  to  that  statute,  as 
in  cases  where  the  cause  of  action  does  not  amount  to  \5l. 


Chitty  shewed  cause  against  the  rule,  and  contended,  that 
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the  amoupt  of  damages  Jaid  in  the  declaration  was  the  cri- 
terion by  which  the  plaintiff's  cause  of  action  was  Ao  be 
estimated,  and  consequently  this  was  not  a  case  requiring 
bail  upon  the  habeas  corpus. 

F.  Pollock,  contra,  contended,  upon  the  wprds  of  the 
statute,  that  the  actual  debt  beiipg  only  8/.  17 s.  3d.  that 
most  be  considered  as  the  cause  of  action,  and  therefore 
that  bail  ought  to  have  been  put  in  on  the  removal  of  the 
cause.    But, 

Pjsr  Curiam  (a). — We  think  the  amount  at  which  the 
plaintiff  lays  his  damages,  and  not  the  actual  debt,  must  be 
considered  as  the  cause  of  action  within  the  njeaning  of  the 
statute,  and  therefore  this  is  not  a  case  requiring  bail  upon 
the  habeas  corpus. 

Rule  discharged  without  costs  (6). 

(a)  Holroyd,  J.  was  gone  to  Chambers, 
(t)  See  Lee  v.  Goodbd,  ante,  350. 


Harrison  v.  Bainbridge. 

PjTTESON  had  obtained  a  rule  to  shew' cause  why  the 
costs  allowed  to  the  defendant  by  the  Court  of  Chancery 
upon  the  dismissal  of  a  bill  filed  by  the  plaintiff  against  the 
defendant  ip  that  Court,  should  not  be  set  off  and  allowed 
against  the  verdict  obtained  by  the  plaintiff  in  this  cause, 
and  in  the  mean  time  the  proceedings  stayed,  upon  an  affi- 
davit, stating,  that  in  Michaelmas  vacation,  1820,  the  plain- 
tiff commenced  a  suit  in  the  Court  against  the  defendant  by 
filing  a  bill  of  complaint,  to  which  the  defendant  put  in  an 
answer;  that  in  Trinity  Teem,  1823,  the  suit  was  dismissed, 
and  the  defendant's  costs  were  taxed  at  GO/.  10s.  5&,  for 
which  a  writ  of  subpoena  issued  against  the  plaintiff;  that 
search  had  been  made  after  the  plaintiff,  in  osdajr  to  serve 


Monday, 
May  31. 

The  costs  of 
a  bill  in  Chan- 
cery, dismiss- 
ed in  favor  of 
the  defendant, 
may  be  set  off 
against  the 
plaintiff's 
costs  of  a  suit 
in  this  Court 
for  the  same 
cause  of  ac- 
tion, subject 
to  the  attor- 
ney's general 
lien. 


Harrison 
v. 
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him  with  the  subpoena  and  to  demand  the  mosey,  but  thaC 
he  could  not  be  found,  and  that  the  money  is  still  doe  to 
the  defendant;  that  in  Hilary  Term,  1623,  the  plaintiff 
Bainbridge.  commenced  the  present  action  against  the  defendant,  which 
was  tried  at  the  Sittings  in  Hilary  vacation,  1824,  when  the 
plaintiff  obtained  a  verdict  for  150/.,  and  will  be  entitled  to 
final  judgment  and  execution  this  term;  and  that  the  suit  in 
Chancery,  and  the  present  action,  were  commenced  by  the 
plaintiff  for  the  same  cause  of  action,  and  on  the  same  ac- 
count, and  with  the  same  object. 

Wighiman  now  shewed  cause,  and  contended,  that  this 
was  an  application  to  which  the  Court  could  not  listen.  The 
costs  of  a  suit  in  equity  cannot  be  set  off  against  a  verdict 
in  a  cause  in  this  Court.  In  Doe  v.  Winch  (a),  the  Court 
refused  to  stay  the  proceedings  in  an  action  of  ejectment 
until  the  taxed  costs  of  a  suit  in  equity,  brought  by  the  same 
party,  for  the  recovery  of  the  same  premises,  were,  paid ; 
and  the  principle  upon  which  the  Court  acted  was  explained 
by  Abbott,  C.J.  in  the  distinction  which  he  drew  between 
costs  at  law  and  costs  in  equity ;  "  The  costs  at  law,"  said 
he,  "  are  the  legal  consequences  of  the  suit ;  the  costs  in 
equity  are  in  the  discretion  of  the  Chancellor,  and  entirely 
depend  upon  circumstances."  It  has  also  been  held,  that 
an  action  at  law  is  not  maintainable  upon  a  decree  of  a 
Court  of  Eqaity,  for  a  specific  sum  of  money,  founded  on 
equitable  considerations  only ;  Carpenter  v.  Thornton  (6) ; 
therefore,  if  the  award  of  costs  by  the  Court  of  Chancery 
would  not  support  au  action,  it  clearly  cannot  be  set  off 
against  the  claim  consequent  upon  an  action. 

Bayley,  J.— The  case  of  Hall  v.  Ody  (c),  is  a  direct 
authority  in  support  of  this  application.  That  was  a  motion 
to  set  off  the  costs  of  an  action  of  ejectment  recovered  by 
the  defendant  against  the  plaintiff  in  X.  B.,  against  the 

(«)  3  B.  &  A.  602.  (c)  2B.&P.  28. 

<6)3B,&A.52. 
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costs  of  an  action  of  trespass  in  C.  B.  in  which  the  plaintiff 
bad  recovered  a  verdict;  and  it  was  insisted,  that  in  all  the 
cases  where  a  set  off  of  that  kind  had  been  allowed,  both  v% 

actions  had  been  in  the  same  Court;  but  the  Court  over-  Bainbridge. 
ruled  the  objection,  saying,  that  a  set  off  had  even  been 
allowed  between  costs  in  the  Court  of  Equity  and  costs  in 
the  Court  of  Law;  and  Heath,  J.  observed,  that  he  remem- 
bered that  in  a  case  where  an  ejectment  had  been  brought  in 
X.  B.  and  afterwards  a  formedon  in  C.  B.,  proceedings 
were  stayed  in  the  latter  until  the  costs  of  the  former  were 
paid. 

Abbott,  C.  J. — That  is  a  decisive  authority.  Here  the 
application  is  only  to  set  off  the  costs  of  one  suit  against 
the  other,  the  subject  matter  of  dispute  between  the  parties 
being  the  same;  and  I  see  no  objection  why  the  costs  of 
the  one  should  not  be  set  off  against  the  other.  The  rule 
must  be  made  absolute,  subject,  however,  to  the  attorney's 
general  lien. 

Holroyd  and  Littledalb,  Js.  concurred. 

Rule  absolute  (a). 

(a)  Vide  2 II.  Bt.  248.  6  T.  R.  450.  1  Taunt.  426.  8  East,  362. 
1M.&S.  240.  Id.  696.  4 Madd.  391.  5  J. B.  Moore,  95.  3  B. & 
A.  52. 


Thwaitbs  and  Another  v.  Gallington.  •  Monday, 

May  31. 

ON  shewing  cause  against  a  rule  Nisi  for  staying  the  pro-  Giving  notice 

,,.,,,.,-  .  ,  i      of  eiception 

ceedings  on  the  bail  bond  in  this  case  without  costs,  the  to  bail,  with- 

facts  were  these : — On  the  10th  May,  the  defendant  having  out  aftua,1J 

*'  °  entenngtbe 

been  arrested,  gave  notice  of  bail  to  the  plaintiffs'  attorney,  eiception,  is 
and  on  the  11th,  the  defendant's  attorney  was  served  with  Jhelrrecufa" 
notice  of  exception,  whereupon  notice  of  justification  was  rityis  not 
served  for  the  15th,  on  which  day  the  bail  were  opposed,  defendant's 
and  one  of  them  was  rejected  ;  and  the  time  for  justifying  B£tin8  uPon 
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bail  having  expired,  an  assignment  of  the  bail  bond  wafe 
taken :  it  was  afterwards  discovered  that  no  exception  had, 
in  point  of  fact,  been  entered  by  the  plaintiffs'  attorney  in 
Gallimgtok.  die  bail  book  kept  at  the  Judge's  chambers,  pursuant  to  the 
rule  M.  8  A.  r.  2.  and  the  defendant  having  perfected  his 
bail,  obtained  the  rule  above  mentioned,  and  the  question 
now  was,  whether  the  omission  actually  to  enter  an  excep- 
tion to  the  defendant's  bail,  rendered  the  plaintiffs'  proceed- 
ings irregular. 

Campbell^  for  the  plaintiff,  contended,  that  the  defendant 
had  waived  the  objection  by  acting  upon  the  notice  of  ex- 
ception, which  had  been  served,  and  that  in  point  of  practice 
the  exception  need  not  be  actually  entered. 

Chitty,  contril,  insisted,  that  it  was  necessary  actually  to 
enter  the  exception,  otherwise  the  mere  notice  of  an  excep- 
tion would  be  a  nullity.  In  Hodson  v.  Garrett  (a),  Abbott, 
C.  J.  said,  "  there  is  no  doubt  that  the  exception  ought  to 
be  entered,  according  to  the  practice  of  the  Court,  and  1  do 
not  think  the  defendant  waives  his  objection  by  having  acted 
upon  the  notice  merely,  and  therefore  I  think  the  proceed- 
ings irregular.  There  is  something  which  the  plaintiff  ought 
to  have  done  which  he  has  not  done." 

The  Court,  acting  upon  the  authority  of  this  case,  made 
the  rule  absolute,  upon  payment  of  costs. 

Rule  absolute  accordingly, 
(a)  1  Chit.  Rep.  174.    See  Tidd,  956.  and  1  Archbold,  p.  83. 
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Bramwell  and  Another,  Assignees  of  Noakes, 

a  Bankrupt,  v.  Lucas  and  Others.  Monday, 

.  May  31. 

TROVER,  by  the  assignees  of  William  Noakes,  a  bank-  where  a 

nipt,  to  recover  the  value  of  a  lease  and  divers  goods  and  trader,  at  the 

t        .  ...  ,  ,  .  ,      suggestion  of 

chattels,  amounting  in  value  to  280/.  19*-  10a.  converted  by  his  attorney, 

defendants  to  their  own  use.     Plea  not  guilty,  and  issue  called  a  meet- 

D       J '  ing  of  his  cre- 

thereon.     At  the  trial  before  Abbott,  C.J.  at  the  Middlesex  ditors,  to  be 

Sittings,  after  last  Hilary  Term,  a  verdict  was  found  for  the  ^mtand  da^ 

plaintiffs,  subject  to  the  opinion  of  the  Court  upon  the  fol-  and  on  the 
.      .  morning  of 

lowing  case:  that  day  went 

On  the  7th  November  last,  at  seven  o'clock  in  the  even-  t0  tjjw  a"or- 
...  •      •  t        i      neys  office, 

ing,  the  lease  and  goods  in  question  were  seized  by  the  and  inquired 

defendants,  Mathias  Prime  Lucas  and  William  Thompson,  jJJ^Jt 

who  were  Sheriffs  of  London,  and  also  Sheriff  of  Middlesex,  )y  attend  the 

under  two  writs  of  Elegit,  issued  on  that  day,  founded  on  a  o^VbrinJar-" 

judgment  obtained  by  the  defendant  Thomas  Groves  against  rested  for 

debt,  and  the 
the  said  William  Noakes,  for  4,000/.  damages,  eighty-four  attorney  bav- 

shillings  costs;  and  the  only  question  in  the  cause  was,  "}8a^ised 

whether  the  said  William  Noakes  had  committed  an  act  of  at  the  office, 

bankruptcy  prior  to  such  seizures  under  the  said  writs.     In  ascertained 

order  to  prove  such  prior  act  of  bankruptcy,  Mr.  Scott  was  whether  the 

called  as  a  witness  on  the  part  of  the  plaintiffs,  and  stated  would  engage 

that  he  acted  as  solicitor  to  the  bankrupt,  and  in  that  charac-  t0JPvc  ^}m  a 

\  '  safe  conduct ; 

ter,  and  upon  his,  Mr.  Scott's,  suggestion  to  the  bankrupt,  the  trader  re- 
called a  meeting  of  his  creditors,  to  be  held  at  the  George  ^ffij^accord^ 
and  Vulture  Tavern,  in  Cornhill,  at  twelve  o'clock  at  noon,  ingly,  f°r  up- 
on the  said  7  th  November  last;  that  in  the  morning  of  that  nour8  to  avoid 

day  the  said  William  Noakes  came  to  the  said  Mr.  Scott's  being  arrested 

.  by  some  or 

office,  in  St.  Mildred's  Court,  in  the  Poultry,  and  inquired  one  of  his  cre- 

of  the  witness  whether  he  could  safely  attend  such  meeting  ffterthe auor- 

of  his  creditors  without  being  arrested  for  debt ;  that  the  ney  had  at- 

said  Mr.  Scott  advised  him  to  remain  at  his  office  until  it  returne(]  from 

was  ascertained  whether  the  creditors  would  engage  to  give  the  meeting: 

Held,  that 
what  passed  between  the  attorney  and  the  trader,  was  admissible  in  evidence  upon  an 
issue  whether  the  latter  had  committed  an  act  of  bankruptcy  on  that  occasion. 


368 


•1824. 


CASES  IN  THE  KING  S  BENCH, 

him  a  safe  conduct;  and  that  the  said  William  Noakes  ac- 
cordingly did  remain  at  the  said  Mr.  Scott's  house,  or  office, 
for  upwards  of  two  hours,  to  avoid  being  arrested  by  some 
or  one  of  his  creditors,  until  after  the  witness  had  attended 
at  and  returned  from  the  said  meeting  of  the  said  William 
Noakes1  s  creditors.  It  was  objected  on  the  part  of  the  de- 
fendants, that  the  evidence  of  Mr.  Scott  was  not  admissible 
under  the  circumstances,  to  prove  what  passed  at  his  office 
as  above  mentioned,  but  the  Lord  Chief  Justice  received 
the  evidence,  subject  to  the  opinion  of  the  Court  as  to  its 
admissibility.  The  question  for  the  opinion  of  the  Court  is, 
whether  the  evidence  of  the  witness  John  Scott  was,  under 
the  circumstances,  admissible.  If  the  Court  shall  be  of 
opinion  that  it  was  admissible,  the  verdict  is  to  stand;  if  not, 
a  nonsuit  is  to  be  entered. 


F.  Pollock,  for  the  plaintiffs. — The  evidence  was  properly 
received.  The  objection  raised  against  its  admissibility  is, 
that  the  conversation  which  passed  between  the  bankrupt 
and  the  witness,  was  a  confidential  and  professional  com- 
munication between  a  client  and  his  attorney ;  but  when  the 
principle  upon  which  such  communications  are  protected  is 
examined,  it  will  be  found  not  to  extend  to  this  case.  In 
the  first  place,  the  transaction  which  was  the  subject  of  the 
conversation,  was  wholly  alien  from  the  character  of  an 
attorney ;  secondly,  the  inquiry  made  by  the  bankrupt,  re- 
lated to  a  matter  of  fact  and  not  of  law ;  and  thirdly,  it  was 
made  with  a  view  to  commit  an  act  of  bankruptcy.  In  all 
these  respects  this  evidence  is  unprotected  by  the  privilege 
claimed  for  it  The  foundation  of  the  privilege  is  the  neces- 
sity of  a  free  communication  between  a  client  and  his  attor- 
ney upon  matters  of  law,  but  it  does  not  extend  to  collateral 
circumstances,  nor  to  mere  matters  of  fact ;  it  does  not  pro- 
tect a  communication  which  is  not  made  by  way  of  instruc- 
tion for  conducting  the  client's  cause,  Cohden  v.  Kendrick(a), 
and  it  is  confined  to  cases  where  the  attorney  is  acting  in  his 
(«)  4  T.  R.  31. 
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character  of  attorney,  Wilson  v.  Raslall(a).  Now  Mr. 
Scott's  interference  in  this  instance,  was  not  essential  to  the 
bankrupt  in  the  conduct  of  his  affairs,  nor  was  it  offered  by 
him  in  his  character  of  attorney,  and  therefore  this  case  is 
fully  within  the  principles  laid  down  in  the  two  cases  cited. 
But  still  less  can  the  act  of  the  bankrupt  arising  out  of  the 
conversation  be  protected ;  the  privilege  has  never  been  held 
to  extend  beyond  verbal  communications.  Rex  v.  Waikin* 
son  (6),  where  it  was  held  that  an  attorney  who  was  present 
at  the  putting  in  an  answer  to  a  bill  in  Chancery,  by  the 
defendant,  who  was  indicted  for  perjury  therein,  could  not 
be  obliged  to  swear  to  that  fact,  has  been  overruled  both  in 
principle  and  authority  by  Doe  v.  Andrews  (c),  Spenceley 
q.  t.  v.  Schulenburgh  {(I),  and  many  other  cases.  In  this 
case  great  injustice  will  be  done  if  the  evidence  is  excluded. 
The  question  in  the  cause  is,  whether  the  bankrupt  has  com- 
mitted a  legal  act  of  bankruptcy ;  the  inteution  with  which 
he  remained  at  Mr.  Scott's  office,  is  a  part  of  the  act  done ; 
the  animus,  and  the  declaration  expressive  of  it,  are  parts 
of  the  res  gesta ;  and  if  they  are  shut  out,  the  question  whe- 
ther he  did  or  did  not  commit  an  act  of  bankruptcy,  cannot 
be  answered.  Besides,  in  the  purview  of  the  bankrupt  laws, 
an  act  of  bankruptcy  is  a  crime ;  a  state  of  poverty  by  which 
the  man  is  disabled  from  satisfying  his  creditors,  may  not  be 
criminal,  but  the  wilful  avoidance  of  bis  creditors  is  crimi- 
nal ;  and  it  cannot  be  allowed,  that  a  man  who  casually  be- 
comes the  spectator  of  the  commission  of  a  crime,  is  pri- 
vileged to  conceal  it,  merely  because  he  is  an  attorney. 
[Bay ley,  J.  When  the  conversation  took  place,  it  was  not 
ascertained  whether  a  crime  had  been  committed  or  not.] 
The  commission  of  the  crime  followed  as  a  consequence  of 
the  conversation,  and  was  in  substance  a  part  of  it ;  there- 
fore the  whole  was  an  act  done,  which  Mr.  Scott  was  bound, 
for  the  ends  of  justice,  to  reveal.     Lloyd  v.  Heathcote  (e). 


(a)  4  T.  R.  753. 

(b)  2  Str.  1182. 

(c)  Cowp.  845. 


(rf)  7  East,  357. 

(e)  5  J.  a  Moore,  12& 
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In  a  recent  case  at  the  Old  Bailey  (a),  where  the  prisoner 
was  indicted  for  forging  a  will,  his  attorney  was  allowed  to 
prove  that  he  had,  by  the  prisoner's  desire,  carried  the  will 
from  him  to  the  Registry  Office  in  Doctors'  Commons. 
[Bay  ley ,S.  There  may  be  a  distinction  as  to  the  admission 
of  evidence  of  this  nature,  in  criminal  and  in  civil  cases ;  an 
act  of  bankruptcy  can  hardly  be  called  a  crime  in  the  sense 
of  the  word,  which  would  render  it  obligatory  upon  any 
person  who  knew  of  it,  to  disclose  the  fact  for  the  purposes 
of  public  justice.] 

J.  Williams,  for  the  defendants. — The  real  question  is, 
whether  this  communication,  being  one  not  made  in  the 
progress  of  a  cause,  is,  or  is  not,  within  the  privilege,  Most 
of  the  arguments  brought  forward  on  the  other  side,  may  be 
admitted  without  prejudicing  that  question.  In  all  the  cases 
cited  for  the  plaintiffs,  the  communication  was  either  re- 
specting a  matter  of  fact,  or  was  not  made  to  the  attorney, 
in  his  character  of  attorney,  and  therefore  they  are  all 
distinguishable  from  the  present..  Now,  it  seems  to  be 
immaterial  to  the  operation  of  the  privilege,  whether  the 
communication  is  made  while  a  suit  is  actually  pending 
or  not.  Gainsford  v.  Grammar  (b)  decided  that  though 
propositions  made  by  an  attorney  on  the  part  of  his  client, 
(whether  before  or  after  the  commencement  of  a  suit,)t 
respecting  a  demand  which  another  person  had  against 
him,  may  be  used  as  evidence  against  the  client;  yet,  that 
those  propositions  cannot  be  proved  by  the  attorney,  from  a. 
regard  to  the  privilege  of  the  client  (c) ;  and  Robson  v. 
Kemp  (d)  seems  to  establish  the  same  principle.  Here  the 
case  finds  that  Mr.  Scott  is  an  attorney,  and  that  he  acted 
as  solicitor  to  the  bankrupt ;  it  is  therefore  hardly  going  too 
far  to  say,  that  he  was  consulted  upon  the  occasion  in  ques- 
tion, as  an  attorney,  and  therefore  that  the  communication 
was  confidential,  and  is  protected  by  the  privilege. 

(a)  Rex  v.  Waller.  (c)  Phil.  Ey.  79.  3d  ed. 

(6)  2  Camp.  9.  (<*)  5  Esp.  53. 
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Pollack,  in  reply,  relied  upon  the  argument  that  the  com- 
munication being  in  the  nature,  and  indeed  part  of  an  act 
done,  and  being  made  to  the  witness  without  any  relation  to 
his  character  of  attorney,  was  not  within  the  privilege,  and 
therefore,  must  be  admitted  as  legal  evidence.  He  cited,  in 
addition  to  the  other  cases,  Lhtjfin  v.  Smith  (a),  and  Studdy 
v.  Sanders  (&). 
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The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 


Abbott,  C.J. — The  question  in  this  case  was,  whether 
the  testimony  of  a  witness  of  the  name  of  John  Scott,  was, 
under  the  circumstances,  admissible  in  evidence  against  the 
defendants;  or,  whether,  upon  the  principle  of  the  privilege 
between  attorney  and  client,  it  ought  to  have  been  excluded. 
It  was  an  action  of  trover,  brought  by  the  plaintiffs,  as  as- 
signees of  one  William  Noakes,  and  Mr.  Scott,  his  attorney, 
was  called  by  the  plaintiffs  to  prove  the  act  of  bankruptcy. 
He  gave  in  evidence  that,  on  his  suggestion,  a  meeting  of 
the  bankrupt's  creditors  was  called ;  that  that  meeting  was 
appointed  to  be  held  on  the  7th  of  November,  at  twelve  at' 
noon  ;  that  Noakes  called  on  him  that  morning,  and  asked 
him  if  he  could  safely  attend  that  meeting  without  being 
arrested ;  that  he,  Scott,  advised  him  to  remain  at  his  office, 
until  it  was  ascertained  whether  the  creditors  would  give  him 
a  safe  conduct ;  and  that  he,  accordingly,  did  remain  there 
two  hours,  to  avoid  being  arrested,  until  Scott  returned. 
The  question  is,  whether  the  whole  or  any  part  of  this  evi- 
dence ought  to  have  been  excluded.  That  Scott  was  com- 
pellable, and  was  properly  admitted  to  prove,  that  the 
meeting  was  called  on  his  suggestion,  and  that  Noakes  came 
to  and  remained  at  his  office,  is  beyond  all  doubt;  but  the 
point  disputed  was,  whether  Noake^s  question  to  Scott,  and 
Scott's  answer,  were  not  within  the  privilege.  Whether  the 
(a)  Peake's  N.  P.  C.  108.  (b)  Ante,  vol.  ii.  34T. 
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privilege  extends  to  all  confidential  communications  between 
attorney  and  client  or  not,  there  is  no  doubt  it  is  confined  to 
those  communications  which  are  made  to  an  attorney  in  his 
character  of  attorney.  A  question  asked  with  the  view  to 
obtain  legal  advice,  may  come  within  the  description  of  con-, 
fidential  communication,  because  it  is  part  of  an  attorney's 
duty,  as  attorney,  to  give  legal  advice ;  but  a  question  asked 
with  the  view  to  obtain  information  as  to  a  matter  of  fact, 
being  addressed  to  an  attorney,  where  it  might  have  been 
addressed  to  any  other  person,  and  being  addressed  to  him 
where  his  character  and  office  of  attorney  are  not  called  into 
action,  has  never  been  held  to  be  within  the  protection,  and 
certainly  is  not  within  the  principle  upon  which  the  privilege 
is  founded.  Then,  was  it  a  question  for  legal  advice  which 
was  put  to  Scott,  and  was  it  put  to  him  in  his  character*  of 
attorney ;  or,  was  it  not  a  question  for  information  as  to 
a  matter  of  fact,  in  which  the  professional  character  of  Scott 
was  not  concerned  ?  It  can  hardly  be  supposed  that  a  man 
would  ask,  as  a  matter  of  fact,  whether  he  would  be  free  from 
arrest  while  attending  a  voluntary  meeting  of  his  creditors ; 
but  he  might  naturally  ask,  as  a  matter  of  fact,  whether  any 
arrangement  had  been  made  with  his  creditors  as  to  his 
receiving  a  safe  conduct  at  the  meeting.  Mr.  Scott's  answer 
implies  that  the  question  was  put  with  the  latter  view;  he 
gives  no  legal  advice ;  his  answer  implies  that  no  arrange- 
ment had  been  made,  but  that  he  would  see  at  the  meeting 
if  ahy  could  be  made.  He  recommends  Mr.  Noakes,  not  as 
a  legal  adviser,  but  as  any  friend  would  have  recommended 
him, -to  stay  where  he  is  till  that  matter  of  fact  can  be  ascer- 
tained; Upon  the  ground,  therefore,  that  no  part  of  this 
evidence  comes  within  the  description  of  a  confidential  com- 
munication between  attorney  and  client,  we  are  of  opinion 
that  the  whole  of  the  evidence  was  properly  receivable,  and 
that  the  postea  ought  to  be  delivered  to  the  plaintiffs. 

Pdstea  to  the  plaintiffs. 
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Swayne  v.  Bland  and  Sakgant,  Bail  of  Robertson.      Monday, 

May  31. 

IN  June,  1822,  the  plaintiff  held  Robertson  to  bail  on  a  Where  an  ac- 

special  original  for  160/.  returnable  "on  the  morrow  of  Ml  mence/in0™1" 

Souls."    On  the  1st  November  following  a  commission  is-  J*™>  1822, 

sued  against  Robertson,  under  which  he  was  afterwards  de-  defendant  be- 

clared  a  bankrupt.     In  Michaelmas  Term  following,  the  ^mte^*nljaiD^ 

plaintiff  declared  in  the  action,  whereupon  the  defendants,  tiff  proceeded 

Bland  and  Sargant,  became  special  bail  therein.  On  the  2Qth  "r^[^l iu" 

November  a  plea  of  judgment  recovered  was  filed  by  Robert-  judgment,  and 

lftSllPfl  A  f^A     AA 

son,  in  the  action.     On  the  4th  March,  182,3,  Robertson  'm  Michaelmas, 

obtained  his  certificate,  and  on  the  20th  April  plaintiff's  Term,i823,  to 
...         ,     ,  .         . .  ..      .  r  which  non  est 

attorney  delivered  the  paper  book,  with  a  replication  of  inventus  was 

nul  tiel  record,  and  on  the  30th  of  the  same  month  signed  ^ereuoon  th 
interlocutory  judgment ;  on  the  1 5th  May  he  gave  a  notice  plaintiff  pro- 
of inquiry,  and  on  the  24th  of  the  same  month  executed  a  fafarainsVthe 
writ  of  inquiry,  and  on  the  30th  of  the  same  month  gave  a  rule  bail,  and  sign- 
for  judgment,  and  on  the  6th  November  following  issued  thereon  on  the 

a  ca*  sa.  against  Robertson,  which  was  returned  non  est  ?2?lJ?e*^ua,y, 

°  7  m  1824:  the 

inventus.     On  the  1 7  th  January  last  a  sci.  fa.  was  issued  Court  refused 

against  the  bail,  to  which  was  returned  nihil,  and  on  the  3d  {£^^5  JL 

February  an  alias  sci.  fa.  was  issued,  to  which  a  like*  return  against  the 

was  made,  and  on  the  26th  February  plaintiff  signed  judg-  payment  of 

ment  against  the  bail.     On  a  former  day  a  rule  nisi  was  ?°8t8>  though 

,     .      1  -  .  . ,     »  ,.  .         »     ,    -i         »t  was  sworn 

obtained  for  setting  aside  the  proceedings  against  the  bail  on  that  they  knew 

payment  of  costs,  on  affidavits  which  stated  the  facts  above  nr>0^e°§i^f  gthe 

mentioned,  and  adding  that  the  bail  were  wholly  ignorant  of  after  declara- 

any  further  proceedings  having  been  taken  against  the  prin-  tj^ijf^pai 

cipal  after  they  had  become  his  bail,  still  less  against  them-  °r  against 

selves,  until  the  27th  February  last,  when  they  were  informed  untii  they  re- 

by  the  plaintiff's  attorney  that  they  were  fixed  on  their  recog-  cei^«d  np^cc 

nizance  as  above  mentioned.  February  that 

they  were 

Campbell  now  shewed  cause,  and  contended,  on  the  au- 
thority of  Clarke  v.  Hoppe  (a),  that  after  the  lapse  of  so  long 

(a)  3  Taunt.  46. 
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a  time,  the  bail  were  not  entitled  to  any  relief,  even  on  pay- 
ment of  costs.  There  it  was  held  that  if  an  action  be  com- 
menced and  the  defendant  become  bankrupt,  and  obtain  his 
certificate,  and  afterwards  permit  judgment  to  be  signed  for 
want  of  a  plea,  after  which  the  plaintiffs  proceed  against  the 
bail,  the  court  will  not  relieve  the  bail  on  motion. 

F.  Pollock,  contra,  relied  upon  Mannin  v.  Partridge  (a), 
and  Harmer  v.  Hagger  (6),  as  authorities  for  shewing  that, 
under  the  circumstances  of  this  case,  the  defendants  were 
entitled  to  have  the  proceedings  stayed  on  payment  of  costs; 
sed  per 

Abbott,  C.  J. — We  think,  upon  the  authority  of  Clarke 
v.  Hoppe,  this  rule  must  be  discharged.  The  bail  having 
omitted  to  apply  for  a  whole  twelvemonth,  are  entitled  to 
no  indulgence.  If  we  were  to  accede  to  this  application,  it 
would  place  the  plaintiff  in  a  very  different  situation  as  to 
dividends  under  the  bankrupt's  commission,  from  what  he 
would  have  been  had  the  bail  come  in  earlier.  It  is  the 
duty  of  the  bail  to  apprize  themselves  of  the  proceedings 
against  the  principal,  and  their  laches  in  that  respect  takes 
away  from  them  the  right  to  complain  of  what  has  been 
done  against  themselves. 

Holroyd,  J.  (c)  and  Littledale,  J.  concurred. 

Rule  discharged. 

(a)  U  East,  599.  (*)  1 B.  and  A.  338. 

(c)  Bat/ley,  J.  was  gone  to  chambers. 
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Simonds  and  Loder  v.  White.  Monday, 

May  31. 
ASSUMPSIT,  to  recover  of  106.  3s.  6d.,  money  paid  An  actipn  will 
by  plaintiffs  to  the  use  of  defendant.    At  the  trial  before  SSSiS^"tolai* 

Abbott,  C.  J.  at  the  Sittings  in  London  after  last  Hilary  recover  back 

Term,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  upon  an  ave- 

opinion  of  the  court  upon  the  following  case : —  f8^  J.089  *£- 

__  .     .  t\   •  •  i  •  i      •  justed  at  at. 

The  plaintiffs  are  British  subjects,  having  a  mercantile  Petersburgh 

establishment  in  London,  where  William  May  Simonds  re-  J£cjJn^to 

sides;    and  at  St.  Petersburg/*,  where  Giles  Loder  resides,  Russia,  [the 

under  the  permission  of  the  Russian  government.    The  de-  ^consignee 

fendant  is  also  a  British  subject,  and  the  owner  of  the  of  the  goods, 

Britis/i  ship  Marnhall,  which  was  chartered  at  Gibraltar  0f  the  vessel 

on  the  15th  March,  1820,  by  William  Cosens  and  Co.  who  H"8  ???* 
.   ;     J  subjects]  al- 

are  Brtttsh  subjects  residing  at  Gibraltar,  for  a  voyage  from  though  by  the 

Gibraltar  to  touch  at  the  Isle  of  Wight  for  orders,  and  then  J^/^^ 
io  proceed  immediately,  if  so  directed,  to  St.  Petersburgh.  rage  loss  would 
The  vessel  sailed  on  the  voyage  from  Gibraltar  on  the  20th  under  th^cir- 
March,   1820,  with  a  cargo  on  board,  for  which  bills  of  cumstances. 
lading  were  there  signed  in  the  following  form,  deliverable 
at  St.  Petersburgh ; — 

"  Shipped  in  good  order  and  well  conditioned,  by  William 
Cosens  and  Co.  in  and  upon  the  good  ship  called  the  Marn- 
hall, whereof  is  master  for  this  present  voyage,  John  White, 
now  riding  at  anchor  in  Gibraltar  bay,  and  bound  for  St. 
Petersburgh  (enumeration  of  the  goods,  and  their  marks, 
weights,  &c.  here  follow),  being  marked  and  numbered  as 
in  the  margin,  which  are  to  be  delivered  in  like  good  order 
and  well  conditioned,  at  the  aforesaid  port  of  St.  Petersburgh, 
(the  dangers  oT  the  seas  only  excepted)  unto  or 

assigns  (afterwards  filled  up  to  Messrs.  W.  M.  Simonds  and 
Co.  the  plaintiffs,  or  their  assigns)  he,  or  they,  paying  freight 
for  the  said  goods  as  per  charter-party,  with  primage  and 
average  accustomed.  In  witness  whereof  the  master  or 
purser  of  the  said  ship  hath  signed  four  bills  of  lading,  all 
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of  this  tenor  and  date,  by  one  of  which  four  bills  being 
accomplished,  the  other  three  to  stand  void.  Gibraltar, 
18th  March,  1820.  John  White,  wt.  unknown." 

On  the  arrival  of  the  vessel  at  the  Isle  of  Wight,  the 
plaintiffs  purchased  the  cargo  from  the  agents  in  London  of 
the  said  William  Cosens  and  Co.,  and  the  ship  afterwards 
proceeded  on  to  St.  Petersburgh.    In  the  course  of  the 
voyage  she  struck  on  a  reef  of  rocks  off  the  Isle  of  Lessoe, 
when  the  long  boat  was  got  out,  and  the  small  bower  cable 
and  anchor  were  carried  out  to  endeavour  to  get  her  off, 
but  the  tide  being  strong,  it  drifted  the  vessel  on  to  the  ca- 
ble, which  was  thereby  rendered  useless  and  unfit  for  service. 
Assistance  was  procured,  and  the  vessel  got  off.     She  ptU 
into  Elsineur,  where  the  master  purchased  a  new  cable,  and 
the  vessel  finally  completed  the  voyage,  and  delivered  the 
cargo  in  safety,  under  the  aforesaid  bill  of  lading.  When  the 
vessel  arrived  at  St.  Petersburgh,  a  statement  of  general 
average  on  the  voyage,  according  to  the  Russian  laws  upon 
that  subject,  was  made  up  and  settled  by  an  officer  appointed 
for  that  purpose  by  the  Russian  government,  called  the  dis- 
pacheur.    A  copy  of  the  dispacheur's  statement  is  annexed, 
and  may  be  referred  to  by  either  party  as  a  part  of  the  case. 
In  that  statement  was  included,  as  a  charge  upon  the  cargo 
for  general  average,  the  sum  of  106/.  3s. 6d.  for  the  cost  of 
the  new  cable,  beyond  the  old  one,  surveying  the  old  cable, 
weighing  and  getting  the  new  cable  on  board,  the  duty  pay* 
able  on  the  foreign  cable  when  brought  into  England,  and 
the  new  cable's  proportion  of  the  above  charges,  which  are 
admitted  to  be  general  average  according  to  the  law  of  Rus- 
sia ;  and  the  plaintiffs  were  called  upon  to  contribute  to  the 
general  average  so  calculated,  and  by  the  laws  of  Russia 
they  were  obliged  to  pay  the  sum  demanded  in  order  to  get 
possession  of  the  cargo.     The  cargo  of  the  Marnhall  was 
insured  by  a  policy  effected  in  London,  the  underwriters 
upon  which  refused  to  allow  the  cable  and  the  charges  con- 
nected with  it  as  part  of  the  loss.     On  the  21st  February > 
1821,  the  plaintiff,  W.  M.  Simonds,  wrote  a  letter  to  the 
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defendant  demanding  payment  of  the  said  sum  of  106/.  $$.6d.  1824. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  back  from  the  defendant  the 
whole  or  any  part  of  the  said  sum  of  106/.  S*.  6d.  If  the  White. 
Court  shall  be  of  opinion  that  the  plaintiffs  are  entitled  to 
recover  back  the  whole  or  any  part,  the  verdict  is  to  stand 
for  the  whole  "or  such  part;  otherwise  a  nonsuit  is  to  be 
entered. 

F.  Pollock,  for  the  plaintiffs.  This  case  must  be  con- 
sidered as  if  the  defendant  claimed  to  retain  the  money  as 
due  upon  an  average  loss,  arising  upon  a  voyage  undertaken 
under  a  charter-party  made  in  England;  and  so  considered, 
it  is  obvious  that  the  defendant  cannot  support  that  claim 
upon  any  legal  ground.  The  situation  of  the  parties  is  not 
immaterial.  The  plaintiffs  and  the  defendant  are  British 
subjects,  and  the  latter  is  the  owner  of  a  British  vessel, 
which  therefore,  for  many  purposes,  carries  with  it,  wherever 
it  goes,  a  British  domicile,  and  is  subject  to  British  laws 
and  usages.  Power  v.  fVhitmore  (a)  seems  to  be  in  a  great 
degree  decisive  of  the  present  case.  It  was  there  held  that 
"  the  insurer  of  goods  to  a  foreign  country  is  not  liable  to 
indemnify  the  assured  (a  subject  of  that  ^country),  who  is 
obliged  by  the  decree  of  a  court  there,  to  pay  contribution 
to  a  general  average,  which  by  the  law  of  this  country  could 
not  have  been  demanded,  where  it  does  not  appear  that  the 
parties  contracted  upon  the  footing  of  some  usage  among 
merchants,  obtaining  in  the  foreign  country,  to  treat  the  same 
as  general  average,  but  such  usage  is  to  be  collected  merely 
from  the  recitals  and  assumption  made  in  the  decree."  Un- 
doubtedly that  decision  turned  in  some  measure  upon  the 
absence  of  proof  of  the  usage  of  the  foreign  state,  in  which 
respect  it  differs  from  this  case ;  but  still,  taken  altogether, 
it  warrants  the  position  that  the  •insurer  is  not  liable  in'sucb 
cases  to  indemnify  the  assured.     [Bayley,  J.   That  case 

(a}  4  M.  and  S.  141. 
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turned  entirely  upon  non-proof  of  usage;  there  was  nothing 
to  shew  that  the  decree  of  the  court  at  Lisbon  was  conform- 
able to  the  laws  or  usages  of  Portugal:  the  cases  therefore 
are  wholly  distinct]  It  is  admitted,  that  by  the  law  of  Eng- 
sland  this  would  not  be  held  a  general  average  loss.  [Abbott, 
C.  J.  Then  the  only  question  is,  which  is  to  prevail,  the  law 
of  EnglandyOi  the  law  of  Russia ;  for  it  seems  undisputed  that 
by  the  former  this  is  not,  and  that  by  the  latter  it  is,  a  general 
average  loss.]  In  that  view  it  becomes  material  to  inquire 
what  is  die  meaning  of  the  words  "  average  accustomed/'  in 
the  bill  of  lading.  Lord  Ellenborougk,  speaking  on  this 
subject  in  Power  v.  Whitmore,  says,  "  this  contract  must 
begovernedjin  point  of  construction,  by  the  law  of England" 
Now,  construing  the  present  contract  according  to  that  rule, 
the  words  "  average  accustomed,'9  being  part  of  the  printed 
form  of  the  bill  of  lading,  must  be  taken  as  words  of  general 
and  universal  meaning,  and  must  be  understood  with  refer- 
ence to  the  laws  of  England,  where  the  contract  was  made. 
The  damage  done  to  the  vessel  accrued  long  before  she 
arrived  within  the  limits  of  the  state  of  Russia,  on  the  high 
seas,  while  she  was  under  the  protection  and  within  the  rule 
of  the  laws  prevailing  in  England.  True,  she  was  then 
proceeding  in  the  performance  of  an  intention  to  go  to  St. 
Petersburgh ;  but  that  cannot  vary  the  case,  nor  let  in  the 
laws  of  Russia  to  prevail  under  such  circumstances,  and  to 
settle  the  rights  of  British  subjects  under  a  contract  made 
in  Great  Britain  and  in  pursuance  of  British  laws.  The 
law,  under  the  operation  of  which  the  vessel  was,  when  the 
damage  accrued,  must  be  the  law  by  which  the  claims  of  the 
parties  are  to  be  adjusted ;  mere  matters  of  account  may 
remain  to  be  settled  when  the  ship  arrives  at  her  port  of  des- 
tination, but  the  governing  law  and  principle  of  the  case  was 
fixed  by  the  local  situation  of  die  ship  when  the  damage  ac- 
crued. Suppose  the- case  of  a  vessel  chartered  direct  from 
London  to  St.  Petersburgh ;  could  it  be  contended  that  a 
loss  which  happened  in  the  river  Thames  was  to  be  settled 
according  to  the  laws  of  Russia,  merely  because  the  port  of 
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destination  was  situate  within  that  kingdom  ?   If  not,  where       1624. 
is  the  line  <to  be  drawn,  except  as  has  been  already  suggested  ?      v*pv*' 
In  Power  v.  Whitman,  it  may  also  be  observed,  it  was  held     SlMJ*DB 
that  the  court  at  Lisbon  was  not  acting  according  to  the  law      Whiti. 
of  nations,  and  therefore,  that  a  decree  of  that  court  could 
not  be  binding  upon  the  subjects  of  other  states.    [  Bayley, 
J.  Our  ignorance  of  the  terms  of  the  charter-party  places  us 
in  considerable  difficulty  here;   the  charter-party  should 
have  been  set  out  in  the  case.]    A  view  of  the  charter-party 
would  not  assist  the  court ;  it  bears  upon  the  question  no 
further  than  by  regulating  the  amount  of  the  freight  at  bo 
much  per  ton.    [Abbott,  C.  J.    At  any  rate  the  plaintiffs 
must  have  been  liable  to  pay  the  freight.]   The  parties  here 
are  upon  very  unequal  terms.  This  is  a  loss  from  which  the  ' 

plaintiffs  cannot  possibly  protect  themselves  if  they  do  not 
recover  in  this  action ;  but  the  defendant  may ;  he  was  the 
owner  of  the  vessel,  and  he  had  only  to  effect  an  insurance 
upon  ber,and  the  underwriters  must  have  secured  him  from 
loss.  Again,  the  uncertainty  of  the  ship's  destination  is  a 
decisive  objection  against  adjusting  the  average  according  to 
the  Russian  law ;  she  was  chartered  for  a  voyage  from 
Gibraltar,  to  touch  at  the  isle  of  Wight  for  orders,  and  then 
to  proceed  immediately,  if  so  directed,  to  St.  Pctersburgh. 
She  might  never  have  arrived  there,  and  therefore  the  inten- 
tion of  the  parties  to  send  her  there,  can  make  no  difference 
in  the  application  of  the  principle  bow  contended  for.  If 
the  intention  to  send  a  vessel  to  a  particular  place  is  to  de- 
termine by  what  law  the  average  is  to  be  settled,  the  greatest 
inconvenience  in  the  administration  of  maritime  law  will 
ensue.  Upon  these  grounds  it  is  contended  that  the  plain- 
tiffs are  entitled  to  recover. 

Whately9convA.  This  average  must  be  calculated  accor- 
ding to  the  law  of  Russia,  and  consequently  this  action  can- 
not be  maintained.  Power  v.  Whitmore  does  not  control 
the  present  case.  That  was  an  action  on  a  policy  of  assur- 
ance made  in  England  and  enforced  in  England,  and  which 
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was  an  express  and  positive  contract.  This  is  a  very  differ* 
ent  case.  The  case  finds,  that  by  the  law  and  usage  of 
Russia,  this  is  a  general  average,  and  it  is  the  known  usage 
of  merchants,  throughout  the  world,  to  calculate  all  averages 
at  and  according  to  the  law  of  the  port  of  discharge.  In 
Power  v.  Whitmore  the  defendant  had  no  notice  or  knowledge 
of  the  suit  instituted  at  Lisbon;  but  here  one  of  the  plaintiffs 
was  resident  at  St.  Petersburgh,  and  was  cognizant  of  all  the 
proceedings  there ;  and  in  that  case  the  parties  were  differ- 
ent, and  different  rights  and  liabilities  attached.  The  general 
maritime  law  and  the  usage  of  merchants  with  respect  to  ma- 
ritime affairs,  are  recognized  by  and  binding  according  to  the 
law  of  England.  For  this  the  Consolato  del  Mare,  by  Bar- 
rett,  Ed.  1808,  lib.  2.  s.  222.  p.  151 ;  Wellwoofz  Sea  Laws, 
4to.  tit.  Contribution,  s.  38.  p.  325;  Pothier,  part  2.  s.  1. 
art.  4 ;  Molloy,  p.  276.  s.  7 ;  and  Lex  Mercatoria,  p.  244, 
See.  are  authorities.  Then  the  rule  laid  down  by  the  general 
maritime  law  and  the  usage  of  merchants  is,  that  where  a 
loss  occurs  in  the  course  of  a  voyage  to  a  foreign  port,  the 
average  is  to  be  calculated  and  the  loss  settled  at  the  port 
of  discharge.  Magen's  Essay  on  Insurance,  p.  5.  lib.  1.  s.  9. 
where  he  says,  "  Damages  which  occur  in  foreign  parts  and 
are  adjusted  there,  ought  to  be  settled  here  according  to 
such  adjustments,  though  the  regulations  which  were  fol- 
lowed should  be  contrary  to  our  laws."  [Bayley,  J.  Then 
this  difficulty  seems  to  me  to  arise.  If  the  laws  of  Denmark 
and  those  of  Russia  differ,  there  must  be  a  different  rule  of 
adjustment,  according  as  the  vessel  stopt  and  settled  at  Pe- 
tersburgh or  at  Elstneur.]  Not  so ;  because  the  rule  is, 
that  the  loss  shall  be  settled  at  the  port  of  discharge  only  ; 
therefore  where  the  loss  happens  is  immaterial.  It  is  said, 
that  the  underwriters  in  this  case  are  not  liable ;  but  if  they 
are  not,  that  cannot  affect  the  defendant's  right.  Whether 
the  underwriters  are,  or  are  not,  liable,  is  not  the  question. 
Then  it  is  argued  that  the  destination  ef  the  ship  was  uncer- 
tain. True  there  was  a  power  to  alter  the  destination  from- 
Sf.  Petersburgh  to  some  other  port,  but  that  was  merely  a 


EASTER  TERM,  FIFTH  GEO.  IV. 

defeazance  not  in  fact  executed,  and  therefore  has  no  influ- 
ence upon  the  result  of  the  case.  Even  the  charter-party, 
therefore,  does  not  leave  the  destination  uncertain,  though  it 
would  be  immaterial  if  it  did,  because  the  present  question 
arises  not  on  the  charter-party,  but  on  the  bill  of  lading,  which 
expressly  orders  the  cargo  "  to  be  delivered  at  St.  Peters- 
burgh"  The  great  inconvenience  which  would  arise,  if  the 
law  were  as  contended  for  on  the  part  of  the  plaintiffs,  must 
not  be  overlooked.  Bills  of  lading  are  frequently  assigned 
from  hand  to  hand,  and  if  the  last  assignee  were  not  liable  to 
contribute  to  an  average  loss,  but  the  captain  was  compelled 
to  revert  to  the  original  holder,  he  would  be  put  to  great 
difficulty  in  obtaining  payment,  and  would  often  find  himself 
without  any  remedy  at  all.  Again,  suppose  an  inhabitant 
of  St.  Petersburg/*  is  the  last  assignee  of  the  bill  of  lading; 
is  he  to  come  to  London  to  ascertain  the  average ;  or  how 
is  he  to  know  what  he  is  to  contribute,  unless  the  average  is 
adjusted  at  St.  Petersburgh  f  The  very  principles  of  com- 
merce would  be  subverted  by  the  mode  contended  for  on 
the  other  side.  Secondly,  as  the  average  has  been  settled 
by  a  court  of  competent  jurisdiction  (for  it  is  admitted  by 
the  case  that  it  has  been  settled  according  to  the  law  of 
Russia),  and  as  the  plaintiffs  have  once  acknowledged  the 
justice  of  that  settlement  by  paying  their  contribution  ;  this 
court,  on  the  one  hand,  cannot  interfere  to  set  aside  the  set- 
dement  ;  nor  can  the  plaintiffs,  on  the  .other,  now  contest 
its  legality.  Upon  these  principles  the  defendant  is  entitled 
to  retain  the  money,  and  cannot  be  made  liable  in  the  present 
action.  But,  it  is  said,  average  accustomed  means  average 
according  to  the  law  of  England.  That  proposition  must 
be  denied.  "Accustomed"  means  such  average  as  is  usual 
among  merchants  throughout  the  world,  and  the  contract 
being  made  between  two  English  subjects,  will  not  limit  the 
meaning  of  the  term  from  the  universal  usage  of  merchants 
in  general,  to  any  peculiar  construction  derivable  from  the- 
law  of  England.  There  is,  however,  no  such  peculiar  con- 
struction to  be  found,  for  the  law  of  England  concurs  vrtth 
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the  usage  of  merchants  in  saying,  that  the  only  proper  place 
for  settling  the  average  is  the  port  of  destination.  Any 
other  construction  would  produce  universal  and  endless 
White.  confusion  and  dispute,  and  would  destroy  those  very  conve- 
niences and  interests  of  commerce,  which  it  is  the  object  of 
all  commercial  laws  and  usages  to  cherish  and  promote. 

Pollock,  in  reply.  Without  infringing  the  claims  which 
the  foreign  writers  cited  on  the  other  side,  possess  to  re- 
spect in  this  Court,  it  is  sufficient  to  say,  that  their  dicta  do 
not  apply  to  the  present  case,  for  not  one  of  them  points' 
out  the  mode  in  which  an  average  is  to  be  calculated  under 
the  peculiar  circumstances  of  this  contract.  The  section  in 
Magen  does  not  include  a  loss  under  a  contract  like  this,  it 
only  says,  (quoting  the  evidence  relating  to  insurances,  made 
at  Florence  and  at  Stockholm,)  "  that  all  insurances  in  their  * 
respective  dominions,  whether  made  for  their  own  subjects- 
or  foreigners,  shall  be  conformable  to  the  tenor  of  their  or- 
dinances, and  that  no  regard  shall  be  paid  to  what  may  be 
alleged  of  the  customs  of  others."  The  primary  rule  there- 
fore is,  that  all  contracts  of  insurance,  whether  made  by 
foreigners  or  natives,  shall  be  governed  by  the  laws  of  that 
country  in  which  they  are  made.  So  that  it  should  be 
shewn  on  the  other  side,  either  that  these  parties  had  ex- 
pressly undertaken  by  the  terms  of  the  bill  of  lading  to  be 
bound  by  the  laws  of  Russia;  or  else  that  there  was  a  cus- 
tom among  merchants  in  London  so  to  settle  their  averages. 
Here  the  contract  is  perfectly  silent  upon  that  subject,  and 
there  is  no  such  custom  shewn.  The  English  law  knows 
of  no  custom  to  settle  averages  by  any  foreign  law  :  u  aver- 
age accustomed,"  therefore,  can  mean  only  that  which  is  in 
use  here.  The  domicile  of  the  contracting  parties  is  one, 
and  a  most  just  mode  of  deciding,  where  and  bow  the  aver- 
age is  to  be  adjusted,  and  that  should  govern  here,  for  both 
the  parties  are  resident  in  England.  Suppose  the  vessel 
had  been,  in  consequence  of  damage,  compelled  to  stop 
and  refit  at  Elsineur;  what  must  have  been  done  then : 
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Must  the  average  have  been  takes  according  to  the  Danish 
law ;  or,  must  the  parties  have  sent  to  Si,  Peter sburgh  to  ascer- 
tain the  Russian  law  ?  [Bayley,  J.  The  whole  question  must 
depend,  at  last,  upon  the  construction  of  the  single  word  "  ac- 
customed."] Undoubtedly  it  must,  and  the  proper  construc- 
tion is,  that  average  which  the  laws  and  usages  of  England 
adopt.  [Bay  ley,  J.  Then  suppose  the  bill  of  lading  is  assigned 
to  a  Russian ;  must  he  be  bound  by  the  English  usage  ?] 
Certainly  he  must,  because  the  original  contract  being  ac- 
cording to  the  English  usage;  he  who  adopts  the  contract, 
must  adopt  the  usage  applicable  to  it.  [Bayley,  J.  Sup-< 
pose  a  Russian  vessel  chartered  to  England,  the  consignee 
to  pay  "  average  accustomed ;"  would  that  be  the  Russian 
or  the  English  average?]  The  English,  certainly,  because 
the  Courts  here  would  intend  that  die  parties  contracted 
according  to  the  laws  of  England*  [Bayley,  J.  Then  this 
is  precisely  the  converse  of  that  case,  and  must  we  not  there* 
fore  intend  that  by  "  average  accustomed  "  in'  this  contract,' 
the  parties  meant  the  Russian  average  ?]  That  by  no  means 
follows  as  a  necessary  consequence.  [Abbott,  C.J*  Sup-* 
pose  the  word  "  accustomed"  were  not  inserted  in  the  bill 
of  lading;  would  "average"  then  mean  general  average? 
I  should  apprehend  not,  for  it  is  said  in  ParV*  Insurance, 
113,  u  another  species  of  average,  in  matters  of  commerce, 
is  that  which  we  are  accustomed  to  meet  with  in  bills  of 
lading,  '  paying  so  much  freight  for  the  said  goods,  with 
primage  and  average  accustomed'  In  this  sense  it  signifies 
a  small  duty,  which  merchants,  who  send  goods  in  the  ships 
of  other  men,  pay  to  the  master,  over  and  above  the  freight,' 
for  his  care  and  attention  to  the  goods  so  entrusted  to  him/' 
And  he  cites  Jacob's  Law  Dictionary,  title,  Average,  to  the 
same  point.]  If  average  accustomed  does;  not  mean  gene- 
ral average,  cadit  quaestio.  In  Power  v.  Wkitsnore  it  is 
quite  clear  that  the  ship  was  a  Portuguese  bottom,  and  that 
therefore  is  a  direct  authority  far  saying,  that  the  character 
of  the  vessel  cannot  vary  the  rights  of  the  underwriters,  and. 
that  the  question  of  general  average  cannot  be  altered  by  the 
operation  of  foreign  laws.    [Abbott,  C.  J.  The  distinction 
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1  have  just  suggested,  is  to  be  found  also  in  1  Magem,  72. 

2  Id*  278.  and  in  Mr.  Serjt.  Marshall9*  treatise  on  In- 
surance! vol.  ii.  lib.  1.  cap.  12.  8.  7-  p..5S6.  That  learned 
writer,  after  having  mentioned  general  and  particular  aver- 
ages, says,  "  Beside  these  there  are  other  small  charges, 
called  petty  or  accustomed  averages.  Such  as  pilotage, 
towage,  light  money,  beaconage,  anchorage,  bridge  toll,  qua- 
rantine* river  charges,  signals,  instructions,  castle  money, 
pier  money,  digging  the  ship  out  of  the  ice,  &c.  When 
these  petty  charges  are  incurred  in  the  usual  course  of  the 
voyage,  they  are  not  considered  as  a  loss  within  the  meaning 
of  the  policy,  but  only  a  necessary  and  ordinary  expense" 
There  is,  therefore,  an  obvious  distinction  between  general 
average  and  average  accustomed.  The  one  is  payable  by 
the  general  principle  of  maritime  law,  though  the  mode  of 
contribution  differs  in  different  states,  and  falls  generally 
upon  the  whole  or  gross  amount  of  the  ship,  freight  and 
cargo,  and  the  other  falls  upon  each  particular  freighter  as 
an  extra  expense  necessarily  incurred  in  the  navigation  of  the 
vessel.] 

The  case  was  argued  on  a  former  day,  in  this  term,  when 
the  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 

Abbott,  C,  J. — The  question  in  this  case  is,  whether 
.  the  plaintiffs,  proprietors  of  certain  goods  which  were  car- 
ried on  board  the  defendant's  ship,  from  Gibraltar  to  St. 
Petersburg/*,  being  compelled  at  St.  Petersburgh  to  pay, 
and  paying  to  the  defendant  in  order  to  obtain  possession  of 
their  goods,  a  sum  of  money  as  contribution  to  a  general 
average,  settled  at  St.  Petersburgh,  according  to  the  law  of 
Russia,  can  recover  back  so  much  of  the  money  thus  paid 
as  could  not  be  charged  to  them,  if  made  on  an  adjustment 
of  average  according  to  the  laws  of  England,  the  ship  being 
a  British  ship,  and  all  the  parties  British  subjects.  We  are 
of  opinion  that  the  plaintiffs  cannot  recover  back  this  money. 
On  the  part  of  the  plaintiffs  it  was  argued,  that  the  case 
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must  be  considered  in  the  same  way  as  if  they  were  now 
.suing  for  an  average  arising  in  a  British  port,  and  the  au- 
thority cited  was  Power  v.  Whitmore.  That  case,  however, 
cannot  govern  the  present  for  two  reasons ;  first,  because  it 
arose  between  different  parties  and  on  a  different  contract, 
namely,  a  policy  of  insurance ;  and  secondly,  because  in  the 
opinion  of  the  Court  the  facts  there  stated  did  not  shew  that 
the  average  had  been  adjusted  according  to  .the  established 
law  and  usage  of  the  country  where  the  adjustment  took 
place,  whereas  in  the  case  in  which  this  question  arises,  it  is 
admitted  that  the  average  was  adjusted  according  to  the  law 
of  die  country  in  which  it  was  paid.  The  principle  of  gene- 
ral average,  namely,  that  all  whose  property  is  saved  at  the 
sacrifice  of  the  property  of  another,  shall  contribute  to  make 
^ood  his  loss,  is  very  ancient,  and  is  in  universal  acceptance 
among  commercial  nations.  The  obligation  to  contribute 
depends,  not  so  much  on  the  force  of  any  particular  custom 
as  upon  the  general  rule  of  maritime  law.  That  obligation 
may  indeed  be  limited,  regulated,  or  even  excluded,  by  the 
special  terms  of  the  contract,  or  by  the  consent  of  the  con- 
tracting parties :  but  there  is  nothing  of  that  kind  in  any 
part  of  the  contract  between  the  parties  in  this  case.  There 
are,  however,  many  variations  in  the  laws  and  usages  in  dif- 
ferent nations,  as  to  the  losses  which  are  considered  to  fall 
within  the  principle  of  general  contribution;  but  on  one 
point  they  all  agree,  namely,  that  the  place  in  which  the 
average  shall  be  adjusted  shall  be  the  place  of  the  ship's 
destination,  or  where  she  carries  her  cargo  for  delivery.  I 
believe,  also,  they  all  agree  on  another  point,  namely,  that 
the  master  is  not  compellable  to  part  with  the  possession  of 
the  goods  until  the  sum  contributable  in  respect  of  them, 
either  shall  have  been  paid,  or  the  payment  thereof  secured 
to  his  satisfaction.  This  appears  by  the  case  now  before 
us,  to  be  the  law  of  Russia.  This  principle  is  laid  down 
even  by  the  Civil  Law,  and  is  noticed  in  the  Digest,  lib.  14. 
tit.  2;  it  is  expressly  stated  in  the  Comolato  del  Mare,  cap. 
98;  and  it  is  alluded  to  by  Valin,  in  his  commentary  on  the 
vol.  iv.  c  c 
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French  Ordinance,  Article  21;  and  is  also  recognised  in  several 
other  foreign  writers.     If  then  the  average  is  to  be  adjusted 
at  the  place  of  destination,  by  what  law  shall  it  be  adjusted  ? 
One  may  suppose  the  case  of  a  British  ship  carrying  to  a 
foreign  port  the  goods  of  British  subjects  only,  and  deliver- 
ing them  to  British  subjects  there:  but  such  a  case  will 
rarely  occur.     Agreeing  that  sometimes  it  must,  still  the 
consignee  of  the  goods  will  usually  be  a  foreigner,  and  even 
if  he  be  not  a  person  of  that  description,  the  average  must 
be  taken  on  the  usual  terms ;  and  where  there  are  several 
shippers,  even  if  all  are  British  subjects,  it  will,  in  case  of 
jettison,  be  for  the  interest  of  all  those  whose  goods  are  sa- 
crificed, that  the  master  shall  exercise  his  power  of  adjusting 
the  average,  in  order  that  the  expense  and  inconvenience  of 
actions  and  suits  of  law  may  be  avoided.     But  this  cannot 
be  done  without  causing  the  average  to  be  adjusted  at  the 
place  of  destination.     In  the  present  case,  the  original  loss 
might  fall  upon  the  ship.    The  master  may  exercise  that 
power  for  his  own  safety,  which  in  other  cases  he  ought  to 
exercise  as  a  matter  of  duty  for  the  safety  of  others.     Now, 
if  the  goods  belong  entirely  to  persons  of  the  nation  where 
the  ship  has  arrived,  they  cannot  complain  of  an  adjustment 
made  under  the  authority  of  their  own  law.     In  such  a  case, 
it  can  hardly  be  contended  as  between  them  and  the  master, 
or  as  between  some  of  them  and  the  others  of  therii,  that 
the  adjustment  ought  to  be  regulated  by  any  other  law  than 
their  own.    Then  suppose  (which  will  be  the  most  usual 
case)  that  the  goods  belong  to  persons  of  different  nations, 
the  adjustment  must  be  made  according  either  to  some  one 
law  regulating  the  matter,  or  it  must  be  made  in  parts,  ac- 
cording to  so  many  different  laws  as  there  happen  to  be 
persons  of  different  nations  concerned.     The  latter  mode 
would  be  attended  with  great  perplexity,  irregularity  and 
confusion,  even  if  it  could  be  found  practicable,  which  in 
many  cases  it  could  not.     In  this  case,  therefore,  tbe  laws 
of  the  country  must  be  adhered  to,  and  this  will  not  impugn 
any  known  doctrine  or  rule  of  English  law.     The  shipper 
of  goods  tacitly,  if  not  expressly,  assents  to  general  average 
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as  a  known  maritime  usage,  which  may,  according  to  the 
events  of  the  voyage,  be  either  beneficial  or  disadvantageous 
to  him ;  and  by  assenting  to  that,  he  must  be  understood  as 
assenting  to  the  adjustment  at  the  proper  and  usual  place ; 
it  is,  as  it  seems  to  us,  an  obvious  consequence  that  he  must 
be  understood  to  assent  to  the  adjustment  according  to  the 
law  and  usage  of  the  place  at  which  the  adjustment  is  made. 
We  are  of  opinion  that  the  adjustment  is  to  be  understood  as 
depending  on  the  general  rules  of  the  place,  and  not  on  the 
special  and  particular  terms  of  the  contract.  It  is  of  infi- 
nite importance  to  maritime  commerce,  that  its  regulations 
should  be  as  select  and  as  few  in  number  as  general  justice 
will  permit.  The  wisest  and  most  equitable  may,  in  a  par- 
ticular case,  be  productive  of  inconvenience,  but  such  occa- 
sional and  partial  inconveniences  are  a  much  less  evil  than 
that  confusion  and  uncertainty  which  never  fail  to  accom- 
pany a  multiplicity  of  local  regulations.  For  these  reasons 
we  are  of  opinion  that  the  plaintiffs  are  not  entitled  to  re- 
cover, and  therefore  the  Postea  must  be  delivered  to  the 

defendant. 

Postea  to  the  defendant. 


SlMONDS 
V. 

White. 


Doe,  on  the  Demise  of  Mary  Gibson,  John  Gell, 
John  Welbukne  and  Hannah  his  Wife,  and  John. 

Idle  and  Susannah  his  Wife,  v.  Sarah  Gell.  Monday, 

'  May  31. 

EJECTMENT  for  a  piece  of  land  at  Jlmondbury,  in  the  Devise  "to 
county  of  York.    At  the  trial,  before  Bayiey,  J.  at  the  last  ^  G^alUhc 

Yorkshire  Assizes,  the  case  was  this : — The  lessors  of  the  houses,  out- 
houses, gar- 
den and  other  property,  which  I  hold  under,  &c.  for  999  years.  And  I  also  give 
ooe  half  part  of  my  books  to  my  daughter  M.  aforesaid,  the  other  half  to  my 
widow  S.  G.,  to  he  equally  divided  by  T.  S.  If  my  daughter  M.  should  happen 
to  die  unmarried,  it  is  my  will  then  that  her  part  aforesaid  shall  be  equally  divided 
amongst  all  my  Brothers  and  sisters,  share  and  share  alike  by  lot.  All  the  rest  and  re- 
mainder of  my  property,  I  give  and  bequeath  to  S.  G.  my  widow."  Testator's  daughter 
died  unmarried,  under  age  and  intestate.  The  leasehold  property  consisted  of  four 
tenements,  with  the  appurtenances,  and  one  garden.  Testator  had  one  brother  and 
three  sisters.  Query,  whether  the  gift  over  of  the  daughter's  u  part  aforesaid,"  compre- 
hended the  whole  of  the  property  given  to  the  daughter,  or  only  the  books  ?  Held,  that 
it  included  both* 

C  C  £ 
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plaintiff,  Mary  Gibson,  John  Gell,  Hannah  Welburne,  and 
Susannah  Idle,  are  brother  and  sisters  of  Thomas  Gell, 
deceased,  and  the  defendant  is  widow,  and  an  executrix,  of 
the  said  Thomas  Gell,  who  made  his  will,  duly  executed  for 
the  passing  of  real  estates,  bearing  date  4th  January,  1821, 
as  follows : — "  I  Thomas  Gell,  of  the  township  of  Horsley, 
in  the  parish  of  Almondbury,  in  the  county  of  York,  shop- 
keeper and  schoolmaster,  being  sane  in  mind  but  weak  in 
body,  do  make  and  ordain  this  my  last  will  and  testament 
as  follows :  In  the  first  place,  I  give  and  bequeath  to  my 
daughter,  Mary  Gell,  all  the  houses,  outhouses,  garden,  and 
other  property,  which  I  hold  under  the  trustees  of  the  poor 
of  the  township  of  Almondbury,  for  the  term  of  nine  hun- 
dred and  ninety-nine  years.  And  I  also  give  one  half  part 
of  my  books  to  my  daughter  Mary  Gell  aforesaid ;  the 
other  half  to  my  widow  Sarah  Gell,  to  be  equally  divided 
by  Thomas  Sanderson.  If  my  daughter  Mary  should  happen 
to  die  unmarried,  it  is  my  will  then,  that  her  part  aforesaid 
shall  be  equally  divided  amongst  all  my  brothers  and  sisters, 
share  and  share  alike  by  lot.  All  the  rest  and  remainder  of 
my  property,  I  give  and  bequeath  to  Sarah  Gell,  my  widow. 
Also  I  do  make  and  ordain  Sarah  Gell,  my  widow,  and 
Thomas  Sanderson,  my  executrix  and  executor  of  this  my 
last  will  and  testament,  in  writing,  &c."  The  testator  died, 
without  revoking  or  altering  this  will,  and  possessed  of  all 
the  property  mentioned  therein,  on  the  18th  August,  1822, 
leaving  the  lessors  of  the  plaintiff,  the  defendant,  and  his 
daughter  Mary,  him  surviving.  His  daughter  died  in  the 
month  of  November,  1822,  unmarried,  underage  and  intes- 
tate. The  defendant  has  continued  in  possession  of  the 
whole  of  the  leasehold  property  mentioned  in  the  will,  ever 
since  the  testator's  death.  The  property  in  question  con- 
sisted of  four  tenements,  and  outhouses,  and  one  garden  to 
the  whole.  The  question  at  the  trial  was,  whether  the  be- 
quest to  the  lessors  of  the  plaintiff,  applied  to  the  books 
only,  or  to  the  leasehold  property  also,  and  the  learned 
Judge  being  of  opinion  that  it  applied  to  both,  directed  the 
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jury  to  find  a  verdict  for  the  plaintiffs,  with  liberty  to  the        1824. 

defendant  to  move  to  enter  a  nonsuit,  and  v*pv^ 

Dob 
v. 
F.  Pollock  now  moved  accordingly.  This  case  depends  Gell. 
entirely  upon  the  construction  which  the  Court  may  think 
right-  to  put  upon  the  will  of  Thomas  Gell,  and  two  ques- 
tions arise  upon  it :  first,  whether  the  bequest  of  "  one  half 
part,  &c."  to  the  daughter,  who  died  unmarried  and  under 
age,  past  by  her  death  to  the  defendant,  the  widow,  under 
the  residuary  clause,  or  to  the  brother  and  sisters  of  the 
testator;  and  secondly,  whether  the  words  "  half  part"  in 
the  bequest  to  the  latter,  applies  to  the  personal  property, 
the  books  only,  or  to  the  leasehold  property  also.  The 
language  of  the  will  is  certainly  ambiguous,  and  admits  of 
much  doubt  as  to  its  true  construction  and  the  real  intent 
of  the  testator.  It  would  rather  seem,  however,  that  the 
bequest  upon  which  this  action  turns,  is  confined  to  the 
personal  effects,  because  a  mode  of  division  is  pointed  out 
and  directed  as  to  them,  namely,  by  lot;  but  no  such 
direction  is  given  as  to  the  houses,  &c,  for  a  division  by 
lot,  though  natural  and  proper  enough  with  respect  to  a 
quantity  of  books,  would  be  most  absurd  and  impracticable 
if  applied  to  houses  and  a  garden.  "  Her  aforesaid  part/'  re- 
ferring to  the  daughter,  must  mean  her  share  of  the  books ; 
and  therefore  that  only  has  passed  to  the  lessors  of  the  plain- 
tiff by  her  death,  and  the  leasehold  estate  has  vested  in  the 
widow  by  the  residuary  clause.  This  seems  the  only  rea- 
sonable construction  of  the  will. 

Abbott,  C.  J. — I  am  of  opinion  that  the  testator,  in 
using  the  words  "  her  part  aforesaid/'  meant  to  say,  "  that 
part  of  my  property,  which  I  have  before  given  to  my  daugh- 
ter," and  not  to  confine  the  expression  to  the  share  of  the 
books,  but  to  embrace  the  whole  of  what  he  had  given  her 
by  the  previous  bequest.  I  think  this  construction  is  sup- 
ported by  considering  the  nature  of  the  property  in  question. 
It  is  given  over  in  the  event  of  the  daughter  dying  unmar- 
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ried ;  and  it  is  much  more  usual  to  give  over  property  of 
this  description,  which  is  in  its  nature  freehold  and  perma- 
nent, upon  such  an  event,  than  to  give  it  to  the  widow.  The 
likelihood  and  probability  of  such  an  intention  is  fairly  jus- 
tified by  the  language  of  the  will. 

Holkoyd,  J. — 1  am  of  the  same  opinion.  I  think  the 
words  "  part  aforesaid,"  mean  the  whole  of  that  part  of 
the  testator's  property  which  he  had  given  to  his  daughter, 
and  that  he  did  not  mean. to  give  over  to  his  brothers 
and  sisters  the  daughter's  share  of  the  books  only.  It  is 
more  likely  that  he  should  give  over  the  perpetual  part  of 
the  property  to  his  brothers  and  sisters,  upon  the  event  of 
his  daughter's  dying  unmarried,  than  to  his  widow.  No 
sensible  reason  can  be  suggested  why  he  should  give  over 
only  the  daughter's  share  of  the  books,  and  not  the  other, 
which  is  the  more  important  and  permanent  portion  of  the 
property.  Giving  the  most  sensible  and  natural  construc- 
tion to  the  words,  I  think  "  her  part  aforesaid"  must  be  un- 
derstood to  mean  the  whole  of  that  portion  of  the  property 
which  had  been  given  to  the  daughter. 

Littledale,  J.,  having  been  of  counsel  in  the  cause, 
declined  giving  any  opinion. 

Bayley,  J. — I  also  agree  in  thinking  that  the  words 
"  part  aforesaid"  apply  to  all  the  property  which  the  testa- 
tor had  previously  given  to  his  daughter;  and  in  consequence 
of  her  having  died  unmarried  the  whole  will  go  to  the 
lessors  of  the  plaintiff.  It  appears  to  me,  that  there  are 
words  in  the  will  which  sufficiently  indicate  that  such  was 
the  intention  of  the  testator  by  the  use  of  the  word  "  part." 
By  his  will  he  gives  his  daughter  certain  houses,  &c.  speci- 
fically, and  then  he  divides  his  books  between  his  daughter 
and  his  wife ;  and  all  the  rest  and  residue  of  his  property, 
he  gives  to  his  widow.  But  before  he  comes  to  the  resi- 
duary clause,  he  says, "  If  my  daughter  dies  unmarried,  her 
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part  aforesaid  shall  be  equally  divided  amongst  my  brothers 
and  sisters."  Now  the  words  "  her  part"  mean  the  whole 
of  her  share  of  the  property,  unless  there  is  something  to 
limit  their  operation  to  her  part  of  the  books  only.  The 
books  are  to  be  divided  between  the  daughter  and  the  widow, 
by  a  particular  individual  named.  But  the  share  of  the  pro- 
perty, which  is  to  go  to  the  brothers  and  sisters  in  the  event 
of  the  daughter's  dying  unmarried,  is  to  be  divided  amongst 
them  by  lot.  Mr.  Pollock  argues,  that  the  division  by  lot 
is  much  more  applicable  to  the  books  than  to  the  leasehold 
property.  In  this  particular  case,  I  think  the  division  by 
lot  is  much  more  applicable  to  the  latter  description  of  pro- 
perty, and  is  certainly  a  very  reasonable  mode  of  division! 
considering  the  description  of  property  to  be  divided.  The 
testator  had  certain  land,  on  which  he  had  built  four  tene- 
ments of  the  same  description,  with  one  garden  belonging 
to  the  whole.  He  has  four  brothers  and  sisters,  and  the 
tenements  being  liable  to  be  allotted  to  different  proprietors, 
he  says  to  them,  "  you  shall  chuse  by  lot  which  shall  take 
the  garden,  along  with  one  of  the  houses."  I  think  the 
choice  by  lot  confirms  the  construction  which  we  are  putting 
upon  this  will,  and  is  more  applicable  to  the  division  of  the 
leasehold  property  than  to  the  books. 

Rule  refused. 


A.  Duncan,  one,  &c.  v.  Carlton.  Monday, 

t1  May  St. 

L/AMPBELL,  on  a  former  day,  obtained  a  rule  nisi  for  Upon  essoign 

setting  aside  the  interlocutory  judgment  signed  by  the  plain-  t^  S^'t^ 

tiff  in  this  case,  as  for  want  of  a  plea,  with  costs,  for  irregu-  cannot  sign 

larity.     On  the  first  day  of  this  term  (5th  May)  the  plaintiff  ^ft^Ta  plea, 

served  the  defendant  with  a  rule  to  plead  within  four  days  to  unlil  theafter- 

•  t-  i-i*i  noon  of  the 

a  declaration  delivered  before  the  essoign  day  of  the  term.  5th  day  after 

At  the  opening  of  the  office  on  the  morning  of  the  1 1th  May,  th^%io 

the  plaintiff  signed  judgment  as  for  want  of  a  plea,  no  plea  served. 

having  been  then  pleaded.    It  was  contended  that  judgment 

was  signed  too  soon,  because  in  the  case  of  an  essoign  decla- 


Duncan 

v. 
Carlton. 
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ration  the  defendant  has  four  days,  exclusive  of  the  first  day 
of  the  term,  to  plead,  and  that  the  plaintiff  in  this  case  could 
not  sign  judgment  until  the  opening  of  the  office  in  the  after- 
noon of  the  sixth  day  of  the  term. 


Patteson  shewed  cause,  and  contended  that  there  was  no 
sensible  reason  why  the  defendant  should  have  until  the 
afternoon  of  the  sixth  day  of  the  term  to  plead  in  the  case  of 
essoign  declarations,  any  more  than  in  the  case  of  a  declaration 
served  in  term.  Here  the  defendant  had  four  days- exclusive 
to  plead,  and  therefore  there  was  nothing  irregular  in  the 
plaintiff's  signing  judgment  on  the  morning  of  the  1 1th  May. 
J^e  cited  Tiddy  400.  7th  ed.  and  Messure  v.  Britten  (a). 

Campbell,  contrd,  referred  to  the  clerk  of  the  rules  to 
certify  the  practice  (6). 

Abbott,C.  J.  (after  conferring  with  the  clerk  of  the  rules) 
said — The  officers  of  the  court  report  to  us  that  the  plain- 
tiff signed  his  judgment  too  soon.  It  certainly  is  convenient 
that  there  should  be  the  same  rule  of  practice  in  the  case  of  a 
declaration  delivered  before  the  essoign  day  of  the  term,  as  in 
the  case  of  declarations  delivered  in  the  progress  of  the  term, 
otherwise  parties  may  be  misled  by  a  distinction  for  which 
certainly  no  satisfactory  reason  can  be  assigned.  However, 
acting  upon  the  practice  as  certified  to  us  by  the  officers  of 
the  court,  we  must  make  the  rule  absolute  for  setting  aside 
the  judgment  in  this  case. 


Holboyd,  J.  (c) — When  a  rule  to  plead  is  given,  the  day 
on  which  it  is  given,  is  always  exclusive,  and  therefore  in 
the  case  of  a  four  day  rule,  the  defendant  has  the  fifth  day 

(a)  2  H.  Bl.  616. 

(b)  Mr.  Wood  referred  to  a  manuscript  note  of  a  case  in  point,  as 
follows: — Mic.  48  G.  3.  Lingard  v.  Peto.  Mr.  Mardey  moved  to  set 
aside  a  judgment  signed  too  soon.  The  Master  (Forster)  told  the  court, 
that  the  extension  of  time  to  sign  judgment  until  the  afternoon,  was  only 
on  rules  to  plead  given  on  the  first  day  of  the  term.  Rule  granted. 
See  Tidd,  7  th  ed.  476. 

(c)  Batlet,J.  was  gone  to  chambers. 
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after  the  rule  is  given  to  plead.  In  the  case  of  essoign  decla-  ]  824. 

rations  the  practice  has  been  that  the  judgment  cannot  be  v^*v"*»/ 

signed  until  the  opening  of  the  office  in  the  afternoon  of  the  *, 

fifth  day  after  the  rule  to  plead  is  served,  but  in  other  cases  Ca»ltoh. 
in  the  morning. 

lAttledale,  J.,  concurred. 

Rule  absolute. 


In  the  matter  of .  Monday, 

-~  May  31. 

NOTTINGHAM  moved  that  a  defendant  be  committed  A  defendant 

to  the  custody  of  the  Marshal  upon  an  attachment  for  an  baUunoo an 

alleged  contempt,  in  order  that  he  might  be  examined  on  attachment, 

interrogatories.    The  prosecutor  had  been  served  with  no-  fctiwe  notice 

tice  of  bail,  but  the  notice  being  defective  in  point  of  form,  f f  bail  *""* 

been  served  on 
he  contended  that  it  must  be  treated  as  a  nullity,  and  there-  tneprosecator, 

fore  the  defendant  must  go  into  custody. 

The  Court,  however,  said,  that  as  the  objection  was 
very  strict,  and  obviously  taken  for  the  purpose  of  keeping 
the  man  in  prison,  they  would,  of  their  own  authority,  admit 
him  to  bail,  as  his  sureties  were  in  court. 

The  defendant  was  admitted  to  bail  accordingly,  and 
sworn  to  answer  to  interrogatories. 

Parke  was  for  the  defendant. 


Doe  v.  Hedges.  Monday, 

MaySl. 
UPON  a  rule  to  shew  cause  why  the  judgment  in  this  Judgment  in 
ejectment  should  not  be  set  aside  for  irregularity,  it  appeared  2S£™baoaSa 
that  the  defendant's  plea  ought  to  have  been  filed  on  the  16th  signed  too 
inst.;  search  was  made  at  the  office  on  the  17th,  when  it 
was  not  filed,  and  on  the  19$  judgment  was  signed  as  for 
want  of  a  plea. 


Doe 
Hedges. 
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The  Court  held  that  the  judgment  was  irregularly  signed, 
and  therefore  made*  die 

Rule  absolute. 

C.  Cresswell  for  the  plaintiff;  Chitty  for  the  defendant  (a), 
(a)  Vide  Hyde  v.  Thrustout,  Sayer,  308. 


Doe,  on  the  several  demises  of  Philip  Thomas,  Esq. 
Monday         an<*  FRANCES  Mary,  his  Wife,  and  of  Samuel  Mar- 

Mqy  31.  .  TIN,  V.  WlLLIAM  AcKLAM. 

A  person  born  EJECTMENT  to  recover  the  possession  of  certain  mes- 
ylates of  ^  su*ges>  with  the  appurtenances,  situate  in  the  parish  of 
America  since  Saint  Maty,  in  the  town  and  county  of  Kingston  upon 
1783,  by  Hull. — Plea,  not  guilty.    At  the  trial  before  Abbott,  C.J. 

which  those  at  ^  Summer  Assizes,  1822,  for  the  county  of  York,  a 
states  were  •  .     .  J  ' 

acknowledged  verdict  was  found  for  the  plaintiff  on  the  second  count  of 

country  to  be   *^e  declaration,  upon  a  demise  laid  in  the  names  of  Philip 

free,  sovereign  Thomasy  Esq.  and  Frances  Mary,  his  wife,  subject  to  the 

ent,  is  an  alien,  opinion  of  the  Court  upon  the  facts  of  the  case,  which 

and  cannot  were  afterwards  turned  into  a  special  verdict.  The  facts 
take  lands  by  .....  , 

descent  in  stated  in  the  special  verdict  were  these : — 

England. 

-  Elizabeth  Harrison,  in  the  year  1813,  became  seised  in 
fee  simple,  in  possession,  of  part  of  the  premises,  and  be- 
tween that  year  and  the  year  1818,  of  the  residue  of  the 
premises  sought  to  be  recovered  by  this  ejectment,  and  died 
so  seised  at  Kingston  upon  Hull,  on  the  26th  November, 

1818,  intestate,  and  having  never  been  married,  leaving  the 
said  Frances  Mary,  the  wife  of  the  said  Philip  Thomas,  her 
heir-at-law,  if  the  said  Frances  Mary  is  entitled  to  take  as 
heir  under  the  circumstances  hereinafter  mentioned.  Peter 
Harrison,  the  uncle  of  the  intestate,  and  the  grandfather  of 
the  said  Frances  Mary,  being  a  natural  born  subject  of  this 
kingdom,  left  England  for  America,  and  resided  there  for 
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many  years,  and  until  the  time  of  his  death,  in  the  town  of  1834. 
Newhaven,  which  is  in  the  state  of  Connecticut  in  North 
America,  which  was  at  that  time  one  of  the  British  colo- 
nies of  North  America,  where  he  held  for  many  years,  and 
until  the  time  of  his  death,  the  office  of  Collector  of  his 
Majesty's  Customs*  The  said  Peter  Harrison  died  at 
Newhaven  aforesaid  in  1775,  and  at  his  death  left  several 
children,  him  surviving;  all  of  whom,  except  one  daughter 
named  Elizabeth,  died  during  the  life-time  of  the  said  intes* 
tate,  without  leaving  any  issue.  The  said  Elizabeth  Har- 
rison, the  daughter  of  the  said  Peter,  was  married  on  the 
22d  October,  1731,  at  Newport,  in  the  state  of  Rhode 
Island  in  North  America  (which  state  of  Rhode  Island  was 
at  that  time  one  of  the  British  colonies),  to  James  Ludlow, 
Esq.  a  native  of  New  York,  which  was  at  that  time  one  of 
the  British  colonies,  and  who  was  born  before  the  yea* 
1776,  and  originally  brought  up  to  the  bar.  The  said 
Elizabeth  Ludlow  died  in  the  United  States  of  America  in 
the  year  1790,  having  had  as  the  only  issue  of  the  said  mar- 
riage two  daughters,  one  of  whom  died  extremely  young, 
and  the  other  of  whom,  the  said  Frances  Mary,  survived 
her  said  mother.  The  said  Frances  Mary  was  born  at 
Newport  in  America,  in  the  state  of  Rhode  Island,  on  the 
4th  of  February,  1 784,  after  the  United  States  of  America 
were  recognized  as  free,  sovereign  and  independent  states, 
as  hereinafter  mentioned,  and  was  married  at  New  York,  in 
the  state  .of  New  York,  one  of  the  United  States  of  Ame- 
rica, in  the  year  1807*  The  said  colonies  of  Connecticut, 
Rhode  Island,  and  New  York,  with  other  colonies  in  North 
America,  separated  themselves  from  the  government  and 
crown  of  Great  Britain,  and  united  themselves  together, 
and  on  the  4th  July,  1776,  declared  themselves  free  and  in- 
dependent states,  by  the  name  and  style  of  The  United 
States  of  America.  On  the  3d  September,  1783,  his  late 
Majesty  King  George  3d,  acknowledged  the  said  United 
States  of  America  to  be  free,  sovereign  and  independent 
states,  and  a  definitive  treaty  of  peace  was  signed  on  that 
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1624.  same  on  that  island),  and  also  on  the  coasts,  bays,  and 
creeks  of  all  other  of 'his  Britannic  Majesty's  dominions  in 
America;  and  that  the  American  fishermen  shall  have 
liberty  to  dry  and  cure  fish  in  any  of  the  unsettled  bays, 
harbours,  and  creeks  of  Nova  Scotia,  Magdalen  Islands, 
and  Labrador,  so  long  as  the  same  shall  remain  unsettled, 
but  so  soon  as  the  same,  or  either  of  them,  shall  be  settled, 
it  shall  not  be  lawful  for  the  said  fishermen  to  dry  or  cure 
fish  at  such  settlement,  without  a  previous  agreement  for 
that  purpose,  with  the  inhabitants,  proprietors,  or  posses- 
sors of  the  ground. 

Article  4.  It  is  agreed,  that  the  creditors,  on  either  side, 
shall  meet  with  no  unlawful  impediments  to  the  recovery  of 
the  full  value,  or  sterling  money,  of  all  bon&  fide  debts 
heretofore  contracted. 

Article  5.  It  is  agreed,  that  Congress  shall  earnestly  re- 
commend it  to  the  legislatures  of  the  respective  states,  to 
provide  for  the  restitution  of  all  estates,  rights,  and  pro- 
perties, which  have  been  confiscated,  belonging  to  real 
British  subjects;  and  also  of  the  estates,  rights,  and  pro- 
perties of  persons  resident  in  districts  in  the  possession  of 
his  Majesty's  arms,  and  who  have  not  borne  arms  against 
the  said  United  States;  and  that  persons  of  any  other  de- 
scription shall  have  free  liberty  to  go  to  any  part  or  parts  of 
any  of  the  thirteen  united  states,  and  therein  to  remain 
twelve  months  unmolested  in  their  endeavours  to  obtain 
restitution  of  such  of  their  estates,  rights,  and  properties  ai 
may  have  been  confiscated.  And  that  Congress  shall  also 
earnestly  recommend  to  the  several  states  a  reconsideration 
and  revision  of  all  acts  or  laws  regarding  the  premises,  so 
as  to  render  the  said  laws  or  acts  perfectly  consistent,  not 
only  with  justice  and  equity,  but  with  that  spirit  of  conci- 
liation, which,  on  the  return  of  the  blessings  of  peace, 
should  universally  prevail.  And  that  Congress  shall  also 
earnestly  recommend  to  the  several  states,  that  the  estates, 
lights,  and  properties  of  such  last-mentioned  persons  shall 
be  restored  to  them,  they  refunding  to  any  persons  who  may 
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be  now  in  possession,  the  bona  fide  price  (where  any  has        1884. 
been  given)  which  suob  persons  may  have  paid  on  purchasing       *-*v^ 
any  of  the  said  lands,  rights  or  properties,  since  the  confis-         D£* 
cation.    And  it  is  agreed,  that  all  persona  who  have  any      Acxla*. 
istereatin  confiscated  lands,  either  by  debts,  marriage  settle- 
ments, or  otherwiset  shall  meet  with  no  lawful  impediment 
in  the  prosecution  of  their  just  rights.  .    . 

Article  6. .  That  there  shall  be  no  future  confiscations 
made,  nor,  any  prosecutions  commenced  against  any  person 
or  persons,  for  or  by  reason  of  the  part  which,  he  or  tfrey 
may  have  taken,  in  the  present  war ;  and  that  no  penan  shall 
on  that. account  suffer  any  future  .loss  .or  .damage  either  in 
his  person,  liberty,  or  property,  and  that  those  who  may  be 
in  confinement  on  such  charges,  at  the  time  of  the  ratifica- 
tion of  the  treaty  in  America,  shall  be  immediately,  set  at 
liberty,  and  the  prosecutions  so  commenced  be  discon- 
tinued. .  ..    / 

Article  7-  There  shall  be  a  firm  and  perpetual,  peace  be* 
tween  His  Britannic  Majesty  and  the  said  States,  and 
between  the  .subjects  of  the  one  and  the  citizens  of  the 
other;  wherefore  all  hostilities,  both  by  sea  and  land,  shall 
from  henceforth  cease.  All  prisoners  on  both  sides  shall  be 
set  at  liberty,  and  His  Britannic  Majesty  shall,  with  all  con* 
venient  speed,  and  without  causing  any  destruction,  or  car- 
rying away,  any  negroes  or  other  property  of  the  American 
inhabitants,  withdraw  all  his  armies,  garrisons,  and  fieetsf 
from  the  said  United  States,  and  from  every  port,  place  and 
harbour  within  the  same,  leaving  in  all  fortifications  the 
American  artillery  that  may  be  therein ;  and  shall  abo  order* 
and  cause  all  archives,  records,  deeds  and  papers,  belonging 
to  any  of  the  said  States  *  or  their  citizens,  which  in  the 
course  of  the  war  may  have  fallen  into  the  hands  of  his  ofln 
cers,  to  be  forthwith  restored,  and  delivered  to  the  proper: 
States  and  persons  to  whom  they  belong. 

Article  8.  The  navigation  of  the .  river  Mississippi,  from 
its  source  to  the  ocean,  shall  for  ever  remain  free  and  open 
to  the  subjects  of  Great  Britain,  and  the  citizens  .of  £h* 
United  States. 
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Article  9»  Incase  it  should  so  faappeu  that  any  place  or 
territory  belonging  to  Great  Britain,  or  to  the  United  States, 
should  have  been  conquered  by  the  arms  of  either  from  the 
other,  before  the  arrival  of  the  said  provisional  articles  in 
America,  it  is  agreed  that  the  same  shall  be  restored  with- 
out difficulty,  and  without  requiring  any  compensation. 

Article  10.  The  solemn  ratifications  of  the  present  treaty, 
expedited  in  good  and  due  form,  shall  be  exchanged  between 
the  contracting  parties  in  the  space  of  six  moqths,  or  sooner 
if  possible,  to  be  computed  from  the  day  of  the  signature 
of  the  present  treaty.  In  witness,  Sic.  Done  at  Parity 
3d  September,  1783.  D.  Hartley,  John  Adams,  B.  Frank- 
tin,  John  Jay. 

The  special  verdict  then  stated,  that  Philip  Thomas,  and 
Mary  his  wife,  on  the  1st  November,  182  J,  demised  to  John 
Doe,  the  tenements  with  the  appurtenances  in  the  declara- 
tion secondly  mentioned.  It  then  concluded  in  the  usual 
form ;  but  whether  upon  the  whole  matters  found,  the  de- 
fendant is  guilty  of  the  trespass  and  ejectment,  the  jurors 
are  ignorant,  and  therefore  pray  the  advice  of  the  Court. 

Tindal,  for  the  lessors  of  the  plaintiff.  The  question  in 
this  case  is,  whether  a  person  bora  in  the  United  States  of 
America,  since  the  treaty  by  which  the  independence  of  that 
country  was  recognised  by  the  government  of  this,  of  parents 
who  were  natural  born  subjects  of  Great  Britain,  living  in 
America  at  that  time,  and  continuing  to  live  there  after  the 
States  were  governed  by  their  own  authority,  can  inherit 
land  in  England.  The  affirmative  of  that  proposition  lies 
upon  the  plaintiff  to  establish,  and  it  is  contended  that  Mrs. 
Thomas,  one  of  the  lessors  of  the  plaintiff,  is  entitled  to 
recover,  because  she  is  the  daughter  of  persons  who  were 
at  the  time  of  her  birth  natural  bora  subjects  of  Great 
Britain.  The  material  facts  found  by  the  special  verdict 
are,  that  Frances  Mary  Ludlow,  the  wife  of  the  lessor  of 
the  plaintiff,  in  right  of  whom  this  action  is  brought,  was 
born  at  Newport,  in  Rhode  Island,  on  the  4th  February, 
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1784;  that  her  mother,  Elizabeth  Harrison,  and  her  father, 
James  Ludlow,  were  both  natural  bora  subjects  of  Great 
Britain,  having  been  born  in  one  of  the  British  American 
colonies,  before  the  separation,  in  1776.  This  is  the  first 
time  since  the  independence  of  the  United  States  has 
been  acknowledged,  that  the  question  has  come  directly 
before  a  court  of  justice  in  England,  as  to  the  right  of  an 
American  to  succeed  to  landed  property  in  this  country.  It 
is  therefore  a  question  of  considerable  importance,  and  at 
first  sight  would  seem  to  present  insuperable  difficulties 
in  the  way  of  the  plaintiff.  There  is,  however,  less  of 
doubt  upon  the  question  than  might  strike  the  mindj  of 
many.  In  order  to  sustain  the  plaintiff's  right  to  recover, 
it  is  necessary  to  establish  three  propositions,  first,  that 
all  persons  born  withiu  the  colonies  of  North  America, 
whilst  they  were  subject  to  the  Crown  of  Great  Britain, 
were  just  as  much  British  subjects  as  if  they  were  bora 
in  any  county  of  England;  second,  that  the  separation 
of  the  colonies  from  the  parent  state,  and  the  subsequent 
acknowledgment  of  their  independence  by  the  Crown  of 
Great  Britain,  did  not  make  aliens  of  those  persons  who 
before  that  event  were  natural  born  subjects,  but  that 
they  preserved  the  same  right  to  inherit,  purchase,  and 
transmit  land,  as  if  such  separation  had  not  taken  place ; 
and  third,  that  by  the  common  law,  or  by  force  of  the 
statute  25  Edw.  3.  st.  2.  or  by  operation  of  4  Geo.  2.  c.  21. 
the  children  of  those  persons  who  were  bora  within  the 
United  States  of  America,  since  their  independence  has  been 
acknowledged,  have  the  same  right  to  inherit  land  in  this 
country  as  their  parents  had.  The  first  proposition  (which  will 
not  be  disputed  on  the  other  side)  is  clearly  established  by 
the  statute  6  Geo.  3.  c.  12.  by  which  it  is  declared  "  that  the 
colonies  and  plantations  of  America  have  been,  are,  and  of 
right  ought  to  be,  subordinate  unto  and  dependent  upon, 
the  imperial  Crown  and  Parliament  of  Great  Britain;  and 
that  the  King's  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons  of  Great 
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J 824;  Britain,'m  parliament  assembled,  had, hath, and  of  rightought 
to  have,  full  power  and  authority,  to  make  laws  and  statutes  of 
sufficient  force  and  validity  to  bind  the  colonies  and  people  of 
Agklam .  America,  subjects  of  the  Crown  of  G  reat  Britain,  in  all  cases 
whatsoever."  The  second  proposition,  which  is  the  most 
material,  is  to  be  made  out  by  referring,  first,  to  the  situation 
pf  the  two  contracting  powers,  at  the  time  of  the  separation 
of  the  colonies  from  the  mother  country ;  secondly,,  to  the 
language  of  the  treaty  by  which  that  separation  took  place; 
and  thirdly,  to  the  provisions  of  acts  of  parliament  passed  sub- 
sequently. In  the  first  place,  the  situation  of  the  contracting 
parties  shews  that  it  never  could  have  been  the  intention 
of  either  to  fnake  the  other  aliens.  Many  of  the  Amerkeu 
colonists  held  lands  in  this  country,  and  therefore  it  is  quite 
absurd  to  suppose  that  such  persons  wputd  be  desirous  of 
breaking  off  with  the  mother  country,  and  thereby  deprive 
themselves  of  the  character  of  natural  bofn  subjects  of  Great 
Britain.  On  the  other  hand,  it  never  cQuld  have  been  yi 
the  contemplation  of  the  government  of  this  country  to.  treat; 
the  inhabitants  of  America  as  aliens,  for  if  that  were  the  in- 
tention, then  the  effect  must  have  been  to  treat  as  aliens 
those  faithful  subjects,  who,  throughout  the  struggle  for 
American  independence,  had  strenuously  adhered  to  the 
cause  of  the  mother  country.  The  relative  situation  of  both, 
parties^  and  their  mutual  interests,,  therefore  clearly  shew, 
that  a  complete  alienation  between  the  two  nations  was  never 
contemplated.  It  is  impossible  then,  without  some  express 
compact  or  agreement  to  the  contrary,  to  contend  that  the 
consequence  of  the  declaration  of  American  independence* 
was  to  make  the  natives  of  each  country  aliens  to  die 
other,  and  that  the  inhabitants  of  the  colonies  ceased  there- 
by to  be  natural  born  subjects,  and.  were  deprived  of 
$ose  rights  which,  as  individuals,  they  had  before  en- 
joyed, A  nation  can  be  separated  into  independent;  parts 
wJj  by  one  of  three  modes;  cession  on  the  part  of  the. 
Crown;  conquest  by*  foreign  power;  or  mutual  agreement 
between  the  Sovereign  and  the  people.  What  would  bg> 
the  effect  of  a  separation  by  any  of  these  three  meats? 
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Af  to  the  first,  it  cannot  be  contended  that  if  the  Crown  1824. 
thought  proper  to  cede  to  a  foreign  power  the  sovereignty  of  ^^^ 
ii»  colonies,  the  persons  living  in  those  colonies,  and  who  a 

were  before  the  cession  natural  born  Subjects  of  this  king-      Ae*tAM* 
dom,  would  be  deprived  of  their  birth-right,  and  made  aliens, 
so  as  to  make  them  forfeit  all  the  lands  atod  tenement* 
which  they  might  bold  in  England,  when  they  themselves 
bad  no  power  of  throwing  off  their  allegiance.    Would  it  not 
be  a  most  singular  proposition,  that  because  the  Crown, 
from  reasofta  of  state,  at  the  termination  of  a  war,  should' 
think  proper  to  cede  one  of  its  colonies,  that  persons  born 
m  the  colony  whilst  it  formed  part  of  this  kingdom,  and 
capable*  of  inheriting  lands  here,  should  cease  to  be  Engr* 
liahmetty  and  become  ipso  facto  aliens,  and  have  their  pro- 
perty  wrested  from  them  by  an  act  of  state  ?    When  Florida 
was  ceded  to  Spain  by  this  government,  in  the  satoe  year 
of  the  American  independence,  the  inhabitants  of  that  pro-' 
vince,  who  were  natural  bom  subjects  of  the  British  Crown, 
did  not  by  such  cession  become  aliens.     Mere  cession  then*, 
will  not  produce  alienation.    [Bayley,  J. — Suppose  an' 
island  taken  by  the  arms  of  this  country  in  time  of  war,  and 
all  the  inhabitants  thereby  become  subjects  of  this  kingdom, 
and  there  are  children  born  who  become  natural  born  sub* 
jects,  and  the  island  is  then  ceded  to  the  power  front  which1 
it  was  originally  taken,  do  you  mean  to  contend  that  the' 
grand-children  will  all  be  natural  born  subjects  of  Great  Bri~ 
tain,  and  have  heritable  blood?}  That  may  be  so;  the  prin- 
ciple may  only  extend  as  far  as  grand-children.    The  seizure; 
of  the  island  may  only  be  momentary,  or  for  so  short  a  time 
as  not  to-  produce  those  consequences.    It  is  laid  down  by 
the  text-writers*  that  a  man  who  turns  traitor  to  his  country 
does  not  thereby  become  an  alidn;  nor  does  he  disnaturaliae' 
himself,  if  he  be  a  British  subject,  although  he  takes  up  his 
permanent  residence  in  a  foreign  country :  this  will  not  be 
disputed.   Then,  will  conquest  effect  this  alienation?    Sup* 
pose  a  colony  of  this  country  to  be  captured  by  a  foreign: 
power,  do  the  inhabitants  become  eo  instants  aliens  to  thi». 
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kingdom?  It  would  be  a  roost  unreasonable  proposition  to* 
say  that  they  did.  There  are  many  authorities  in  the  old  books' 
applicable  to  the  ancient  colonies  of  England,  and  which,  in- 
deed, formed  material  appendages  to  the  Crown,  such  aa 
Guienne,  Gascoigne,  Atijou,  &c.,  in  which  it  was  held  that  the1 
inhabitants  did  not  become  aliens  by  the  conquest  of  those' 
provinces  by  France.  Without  referring  more  particularly  to* 
those  authorities  at  present,  it  is  sufficient  to  say,  that  con- 
quest alone  is  not  sufficient  to  produce  alienation;  and, 
therefore,  where  a  person  has  been  once  a  natural  born  sub- 
ject of  Great  Britain,  the  capture  of  his  country  by  a  foreign' 
power  does  not  deprive  him  of  his  right  to  inherit  property 
in.  England  as  a  British  subject.  Then,  in  the  third  place/ 
supposing  alienation  cannot  be  effected  by  cession  or  con- 
quest, may  it  be  done  by  mutual  compact  between  the' king* 
dom.and  the  colony  which  declares  its  independence  ?  It  will' 
be  difficult  to  find  any  authority  on  the  other  side  to  support 
the  affirmative  of  that  proposition.  That  question  must  rest 
on  general  principles  only.  Possibly  the  ground  taken  will 
be,  the  extreme  inconvenience  which  must  arise-^-the  great 
confusion  which  must  be  produced  if  it  is  held,  that  the  na- 
tives of  the  United  States  are,  for  the  purposes  of  heritage, 
to  be  treated  as.  natural  born  subjects  of  Great  Britain;  for, 
it  will  be  asked,  how  can  a  man  owe  a  double  allegiance? 
The  answer  to  all  this  is,  that  these  are  matters  of  inconve- 
nience only;  consequences  arising  from  the  nature  of  things, 
and.  for. which  the  legislature  only  can  provide.  By  the  law, 
as  it  at  present  stands,  persons  cannot  become  aliens  by  mu-' 
tual  compact  between  the  Sovereign  on  the  one  hand,  to 
dispense  with  the  allegiance  of  his  subjects,  and  the  subjects 
on  the  other,  not  to  require  the  protection  which  it  isthe 
duty  of  a  sovereign  to  afford  to  them.  Any  inconvenience* 
arising  from  this  general  and  indisputable  principle,  can  be 
remedied  only  by  the  High  Court  of  Parliament  itself. 
Judges  must  judge  according  as  the  law  is,  not  as  it  ought 
to  be,  as  is  laid  down  byVaughan,  C.  J.  in  Craw  v.  Ram- 
sey (a),  where  the  question  was,  whether  naturalization  ini 

(a)  Vaugh.  285. 
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-Ireland  would  naturalize  a  person  In  England.  The  gene- 
ral principles  laid  down  in  that  case  are  also  strongly  ap- 
plicable to  the  present,  and  go  the  whole  length  of  sustain- 
ing this  part  of  the  argument.  There  is  nothing  incon-  AcelaH. 
sistent  in  a  man  owing  a  double  allegiance.  Nothing  was 
more  common  whilst  the  King  of  this  country  held  lands  in 
France ;  and  certainly  people  were  then  frequently  entan- 
gled about  the  question  of  their  allegiance.  This  is  taken 
notice  of  in  1.  Hale,  P.  C.  68.  where  Bracton,  lib.  v.  c.£4. 
is  cited.  Considering,  therefore,  the  situation  of  the  two 
countries  at  the  time  the  treaty  of;  independence  was 
signed,  there  is  no  reason  for  contending  that  the  mere 
fact  of  Mr.  Ludlow  remaining  in  America,  after  the*  se- 
paration was  acknowledged,  made  him  cease  to  be  a 
British  subject,  and  become  an  alien.  If,  then,  any  such 
alienation  took  place,  it  could  only  be,  secondly,  by  force 
of  the  treaty  between  the  two  countries.  Now  looking 
through  the  treaty  of  the  3d  September,  1783,  from  the  be- 
ginning to  the  end,  there  is  not  a  syllable  from  which  it  can  . 
be  collected  that  the  Americans  intended  to  give  up  their 
right  to  hold  lands  in  this  country.  The  first  article  is  a 
simple  declaration  of  the  independence  of  the  states  of  Ame* 
rica,  and  a  relinquishment  on  the  part  of  bis  Britannic  Ma- 
jesty of  all  dominion  and  right  of  soil  in  America;  but  there 
is  nothing  to  shew  that  America  was  to  become  a  foreign 
country  to  this.  The  leffect  of  the  first  article  was  not  to 
make  the  Americans  aliens  in  the  legal  sense  of  the  word, 
and  put  an  end  to  all  rights  of  soil  which  the  citizens  of  that 
country  might  have  here.  It  professes  to  give  them  some- 
thing for  which  they  were  contending,  but  it  does  not  take 
from  them. any  thing  which  they  had  before.  The  second 
article  is  only  a  declaration  of  what  shall  thenceforth  be  the 
boundaries  of  the  United  States.  The  third  cou tains  re- 
gulations as  to  the  mode  of  exercising  the  right  of  fish- 
ing by  the  natives  of  the  two  countries.  By  the  fourth 
it  is  agreed,  that  the  creditors  on  either  side  shall  meet 
with.no  unlawful. impediments  to  the. recovery  of  the  full 
value,  in  sterling  money,  of.  all  bona  fide  debts  hereto- 
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fore  contracted.  As  far  as  that  article  goes,  it  affords 
no  argument  whatever  against  the  position  now  contend- 
ed for.  All  that  it  meant  was,  that  there  should  be  no 
obstruction  to  the  recovery  of  bonk  fide  debts  owing  from 
-Englishmen  and  American*  respectively;  but  it  never  meant 
to  say  that  a  plea  of  alienage  would  be  a  good  plea,  if  a 
party  had  the  opportunity  of  putting  such  a  plea  on  the 
record  in  either  country.  Then  the  fifth  article  contains 
a  distinct  recognition  on  the  part  of  the  government  on 
both  sides,  that  the  inhabitants  of  the  two  countries 
nay  hold  lands  in  the  other.  It  is  agreed  thereby,  "  that 
Congress  shall  earnestly  recommend  it  to  the  legislature 
of  the  respective  states,  to  provide  for  the  restitution  of 
all  estates,  rights  and  properties,  which  have  been  con* 
fiscated,  belonging  to  reed  British  subjects." — Now  the 
probability  is,  that  the  words  "  real  British  subjects,"  were 
introduced  there  to  shew  some  distinction,  in  the  minds 
of  those  who  framed  the  treaty,  between  those  British  sub- 
jects who  took  up  arms  against  the  British  Government,  and 
those  who  adhered  to  it.  But  it  shews,  at  all  events,  that 
there  were  still  in  America,  British  subjects,  i.  e.  persons 
not  aliens  to  this  country,  who  held  lands  in  America.  Why 
then  should  this  treaty  make  provisions  for  protecting  real 
British  subjects,  if  the  moment  their  lands  were  restored, 
they  were  to  cease  to  hold  them  ?  If  the  natives  of  Ame- 
rica became  aliens  after  the  signature  of  the  treaty,  those 
Americans  who  held  lands  in  this  country  must  have  for* 
feited  them,  and  they  would  go  to  the  crown.  It  would 
be  a  strange  thing,  that  by  force  of  this  treaty  they  were  still 
to  retain  their  lands  in  this  country,  and  yet  by  construction 
of  law  they  should  not  be  able  to  enjoy  them.  It  is  a  mis- 
take, therefore,  to  suppose  that  the  effect  of  this  article  of 
the  treaty  is  to  make  real  British  subjects,  then  residing  in 
America,  aliens  to  the  mother  country.  If  real  British  sub* 
jects  are  to  hold  lands  in  America  by  this  treaty,  wby  are 
not  the  same  subjects  to  hold  land  in  the  country  of  which 
they  are  subjects  ?  Is  it  not  probable  that  some  provision 
would  have  been  made  for  such  a  contingency,  if  the  con- 
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tracting  parties  to  the  treaty  had  not  contemplated  the  pos- 
sibility, that  Americans  then  entitled  to  land  in  England, 
would  inherit  such  land  as  a  matter  of  course  ?  It  is  quite 
manifest  that  when  this  article  was  framed  it  was  not  the 
intention  of  the  British  government  to  take  away  property  in 
this  country  belonging  to  Americans.  Indeed  it  is  well 
known  As  matter  of  history,  that  it  was  not  the  wish  of  the 
government  of  Great  Britain  that  the  natives  of  America 
should  become  aliens,  and  hopes  were  entertained  to  the  last 
that  they  would  become  reconciled  to  the  mother  country. 
If  such  had  been  the  intention,  it  cannot  be  doubted  that 
some  expression  would  have  been  found  in  the  treaty  which 
would  operate  as  a  complete  alienation.  The  fifth  article, 
which  is  the  most  important  article  in  the  treaty  on  this  point, 
is  silent  upon  that  subject,  and  leaves  it  open  to  the  fair  and 
natural  inference,  that  it  was  never  the  intention  so  to  alienate 
the  Americans  as  to  deprive  private  individuals  of  their  right 
to  lands  to  which  they  had  title  in  this  country.  The  sixth 
article  provides  "  that  there  shall  be  no  future  confiscations 
made,  nor  any  prosecutions  commenced  against  any  person 
or  persons,  for  or  by  reason  of  the  part  which  he  or  they 
may  have  taken  in  the  present  war,  and  that  no  person  shall 
On  that  account  suffer  any  future  loss  or  damage  either  in 
his  person,  liberty,  or  property ."  .  The  effect  of  this  article 
is  to  afford  protection  in  future,  for  property  belonging 
to  persons  who  might  have  taken  part  in  that  war  which 
terminated  in  the  declaration  of  American  independence. 
Can  it  then  be  said  that  property,  of  the  description  now  in 
question,  can  be  taken  from  a  person  on  the  ground  of  his  be- 
ing an  alien  ?  To  hold  that  this  action  is  not  maintainable  on 
that  ground,  would  be  directly  against  the  faith  of  this  clause 
of  the  treaty.  The  father  of  Mrs.  Thomas,  therefore,  had  a 
right  to  take  this  property  as  a  British  subject.  This 
article  contains  nothing  to  prevent  his  inheriting  on  the 
ground  of  alienage,  and  it  is  clear  that  he  had  heritable 
blood  in  him.  None  of  the  other  articles  of  this  treaty 
hear  upon  the  present  question.  It  is  important  then  to 
direct  the  attention  of  the  Court  to  the  statute  37  Geo.  3. 
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c.  97*  which  was  passed  for  the  purpose  of  carrying  into 
effect  the  treaty  of  peace  made,  in  171)4,  between  Great 
Britain  and  the  United  States.  The  24th  section  of  that 
statute  recites  the  9th  article  of  that  treaty,  by  which  it  was 
agreed  "  that  British  subjects  who  then  held  lands  in  the 
territories  of  the  United  States,  and  American  citizens  who 
then  held  lands  in  the  dominions,  of  His  Majesty,  should 
continue  to  hold  them  according  to  the  nature  and  tenure  of 
their  respective  states  and  titles  therein,  and  might  grant, 
sell,  or  devise  the  same,  to  those  whom  they  should  please, 
in  like  manner  as  if  they  were  natives,  and  that  neither  they 
nor  their  heirs  or  assigns,  should,  so  far  as  might  respect  the 
said  lands  and  the  legal  remedies  incident  thereto,  be  re- 
garded as  aliens ;"  and  then  proceeds  to  enact,  "  that  all 
lands,  tenements  and  hereditaments,  in  the  kingdom  of 
Great  Britain,  or  the  territories  and  dependencies  thereto 
belonging,  which  on  the  28th  October,  1795,  were  held  by 
American  citizens,  shall  be  held  and  enjoyed,  granted,  sold, 
and  devised,  according  to  the  stipulations  and  agreements  con- 
tained in  the  said  article ;  any  law,  custom,  or  usage  to  the 
contrary  notwithstanding."  Thus  then  in  the  year  1796, 
the  legislature  of  this  country  declared  that  Americans  hold- 
ing lands  in  Great  Britain,  held  them  as  British  subjects 
and  not  as  aliens  ;  and  that  corroborates  the  argument  that 
the  framers  of  the  original  treaty  never  contemplated  that, 
by  the  separation  of  the  colonies  from  the  parent  state,  the 
inhabitants  of  either  were  to  become  aliens  to  each  other. 
There  being  no  reason,  therefore,  to  infer  from  the  language 
of  the  original  treaty,  that  Americans  were  to  be  considered 
aliens,  but  a  direct  contrary  inference  being  to  be  drawn 
from  it,  then  it  follows  that  the  question  involved  in  the 
second  proposition,  must  be  decided  by  the  municipal  law 
of  the  country,  and  which  will  be  found  not  to  militate 
against  it  (a).  According  to  Lord  Coke  (£),  the  country 
where  the  party  is  born,  is  not  conclusive  of  the  ques- 
tion of  alienage,  "  for  a  man  may  be  born  out  of  the  realm 
of  England,  yet  within  the  liegeance.  And  he  that  is  bom 
(«)  Calvin'i  Case,  7  Rep.  1^  (6)  Co.  Lit.  129  a. 
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within  the  King's  liegeance,  is  called  sometimes  a  denizen, 
quasi  deins  net,  born  within,  and  thereupon  in  Latin,  called 
indigene,  the  King's  liege  man ;  for  ligens  is  ever  taken  for 
a  natural  born  subject."  Lord  Coke  defines  allegiance  to 
be  "  the  true  and  faithful  obedience  of  a  liegeman  or  sub- 
ject to  his  liege  lord,  or  sovereign.  Ligeantia  est  vinculum 
fidei :  ligeantia  est  legis  essentia :  1.  Originaria,  sivenatura- 
lis,  sive  nata;  anc^this  is  always  absolute  and  incident  inse- 
parable. Nemo  patriam,  in  qu&  natus  est,  exuere,  nee  ligean- 
tia debitum  ejurare  possit,  &c."  The  question  of  alienage, 
therefore,  does  not  depend  upon  the  place  of  a  man's  birth, 
but  upon  what  allegiance  he  owes.  The  father  arvd  mother 
of  Mrs.  Thomas  were  natural  born  subjects  of  Great  Bri- 
tain, and  it  was  not  in  their  power  to  put  off  their  allegiance  -f 
nothing  short  of  an  act  of  the  legislature  can  denaturalize  a 
man,  inasmuch  as  an  alien  can  only  be  naturalized  by  such 
means.  Even  the  solemn  act  of  abjuration  shall  not  destroy 
the  allegiance  which  a  man  owes  his  natural  sovereign. 
The  relation  of  sovereign  and  subject  is  indissoluble,  except 
by  an  act  of  the  legislature.  The  father  and  mother  of  this 
lady,  therefore,  continued  natural  bora  subjects  of  Great 
Britain  at  the  moment  of  her  birth.  For  this,  Calvin'* 
case  (a)  is  an  express  authority.  In  that  case  Calvin  was 
bora  in  Scotland,  after  the  union  of  the  two  countries  under 
Jac*  1 .  The  question  was,  whether,  being  postnatus,  he  was 
entitled  to  inherit  land  in  England,  and  it  was  resolved  by  all 
the  Judges,  "  that  all  those  that  were  born  under  one  natural 
obedience,  while  the  realms  were  united  under  one  sovereign, 
should  remain  natural  born  subjects,  and  no  aliens,  for  that 
naturalization,  due  and  vested  by  birth-right,  cannot,  by  any 
separation  of  the  Crown,  afterwards  be  taken  away ;  nor  he 
that  was  by  judgment  of  law,  a  natural  bora  subject  at  the 
time  of  his  birth,  become  an  alien  by  such  a  matter  ex  post 
facto."  The  principle  contended  for,  as  established  in  that 
case,  was  afterwards  alluded  to  and  recognized  by  Lord 
Mansfield,  in  Campbell  v.  Hall(b).  It  being  admitted  that 
before  the  treaty  of  J  783,  England  and  America  were  one 
(a)  7  Rep.  1.  (b)  Cowper,  204. 
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country,  and  that  at  that  time  Mrs.  Thomas's  parents  were 
natural  born  subjects,  it  follows,  according  to  Lord  Coke,  and 
the  decision  in  Calvin's  case,  that  they  remained  natural  born 
subjects,  and  not  aliens,  after  the  separation.  The  statute  de 
prttrogatvois  regis,  17  Edw.  2.  c.  12.  may  also  be  called  m 
aid  of  the  present  argument.  After  the  King  of  France  had 
wrested  from  the  English  Crown  certain  provinces  in 
France,  which  afterwards  became  reunited  to  the  Crown, 
that  statute  was  passed,  by  which  it  was  declared  that  the 
persons  then  living  in  those  provinces,  were  to  be  treated  as 
British  subjects,  notwithstanding  several  generations  had 
passed  away;  and  Staunforde,  in  his  Pleas  of  the  Crown, 
fo.  39,  commenting  upon  that  branch  of  the  statute,  says, 
u  By  this  branch  it  should  appear,  that  at  this' time  men  of 
Norntondy,  Gasgoine,  Guienne,Anjou,  and  Brittainny,  were 
inheritable  within  this  realm,  as  well  as  Englishmen,  because 
that  they  were  some  time  subject  unto  the  Kings  of  England, 
and  under  their  dominion  until  King  John's  time,  as  is  afore-* 
said,  and  yet  after  his  time  those  men  (saving  such  whose 
lands  were  taken  away  for  treason)  were  still  inheritable 
within  this  realm,  till  the  making  of  this  statute.  And  in 
time  of  peace  between  the  two  Kings  of  England  and 
France,  they  were  answerable  within  this  realm  if  they  had 
brought  any  action  for  their  lands  and  tenements,  as  it  doth 
plainly  appear  by  Bracton,  in  his  sixth  book,  in  the  tide; 
De  exceptione  quia  aticui  gena."  The  statute  de  praroga- 
tivis  regis,  therefore,  is  a  strong  legislative  exposition  of  the 
principle  contended  for,  that  although  the  government  of  tf 
country  may  be  changed,  yet  even  the  remote,  descendants 
of  persons  who  were  natural  born  subjects  originally,  cannot 
cast  off  their  allegiance,  and  consequently  that  although  there 
was  a  change  in  the  government  of  America  by  the  treaty, 
yet  those  who  were  alive  at  that  time,  did  not  cease  thereby 
to  be  British  subjects,  Or  lose  their  right  to  enjoy  lands  in  this 
Country.  The  second  proposition  having  been  thus  proved, 
then  thirdly,  the  question  is,  Whether  the  children  of  natural 
born  subjects  of  Great  Britain,  born  in  the  United  States  of 
America  since  the  declaration  of  independence,  have  the 
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same  right  to  inherit  lands  in  this  country  as  their  parents  1834. 
had.  The  affirmative  of  this  proposition  is  proved  either  *^V^J* 
by  the  common  law,  or  by  operation  of  the  statutes  46  * 

Edw.  3.  st.  2.  Year  Book  1  Ric.  3.  fo.  4.  Calvin's  Case,  Ac«iak. 
7  Ann.  c.  5.  s.  3.  and  4  Geo.  3.  c.  21.  which  last  statute 
was  passed  to  explain  the  third  section  of  the  7  Ann.  for 
naturalizing  foreign  Protestants.  After  reciting  that  section, 
-whereby  it  was  enacted,  that  the  children  of  all  natural  born 
subjects,  born  out  of  the  ligeance  of  her  majesty,  should  be 
deemed,  adjudged,  and  taken  to  he  natural  born  subjects  of 
this  kingdom  to  all  intents,  constructions,  and  purpose* 
whatsoever,  it  proceeded  to  enact,  "That  all  children  bom 
out  of  the  ligeance  of  the  crown  of  England  or  of  Great 
Britain,  or  which  shall  hereafter  be  born  out  of  such  lige- 
ance, whose  fathers  were  or  shall  be  natural  born  subjects  of 
the  crown  of  England  or  Great  Britain,  at  the  time  of  the 
birth  of  such  children,  respectively,  shall  and  may,  by  virtue 
of  the  said  recited  clause  in  the  said  act  of  the  7  Ann*  and 
of  this  present  act,  be  adjudged  and  taken  to  be,  and  all 
such  children  are  hereby  declared  to  be  natural  born  sub- 
jects of  the  crown  of  Great  Britain  to  all  intents,  construc- 
tions, and  purposes  whatsoever,"  The  only  difficulty  aris- 
ing upon  this  statute  as  to  its  inapplicability  to  the  present 
case,  is  as  to  the  words  "  whose  fathers  were  or  shall  be  na- 
tural born  subjects  of  Great  Britain,  at  the  time  of  the  birth 
of  such  children  respectively."  It  will  be  said,  on  the  other 
side,  that  inasmuch  as  the  separation  between  America  and 
this  country  had  taken  place  before  the  birth  of  Mrs.  Thomas, 
and  as  her  father  then  owed  no  faith  or  allegiance  to  the 
crown  of  Great  Britain,  this  statute  cannot  apply  to.  the 
present  case.  But  that  is  not  the  fair  construction  of  the 
words  of  the  statute.  The  words  "  natural  born  subject  at 
the  time  of  such  birth,"  cannot  point  to  any  subsequent  de- 
termination of  the  character  of  a  natural  born  subject,  and 
in  that  case  make  the  parent  cease  to  be  a  natural  born  sub- 
ject. It  is  impossible  to  understand  from  the  letter  of  this 
Statute  that  it  was  the  intention  of  the  legislature  to  dis- 
naturalize  a  person  who  was  a  natural  born  subject  of  this 
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1824.  country,  or  leave  to  subsequent  consideration  who  shall  be 
a  natural  born  subject.  In  support  of  this  case,  there  are 
decisions  to  be  found  in  the  Court  of  Session  in  Scotland, 
Acklak.  which  go  the  whole  length  of  the  present  argument.  Stew- 
art v.  Hoome(a),  Sheddon  v.  Patrick  (6),  and  Scott  v. 
Browne  decided  in  the  same  Court  in  February,  1810.  To 
these  authorities  and  arguments  may  be  added,  in  conclu7 
sion,  the  observation  of  Lord  C.  B.  Hale,  in  Collingwood  v. 
Pace  (c),  where  he  says,  "  The  law  of  England,  which  is 
the  only  ground  and  must  be  the  only  measure  of  the  inca^ 
pacity  of  an  alien,  and.  of  those  consequential  results  that 
arise  from  it,  hath  been  always  very  gentle  in  the  construe* 
tion  of  the  disability,  and  rather  contracting  than  extending 
it  so  severely/' 

Parke,  contra.  The  lessor  of  the  plaintiff,  Mrs.  Tho- 
mas, having  been  born  in  America  after  the  British  colonies 
in  that  country  had  thrown  off  their  allegiance,  and  after 
the  sovereign  of  this  country  had  recognized  their  independ- 
ence, is  to  be  considered  as  an  alien,  and  therefore  cannot 
inherit  lands  in  England.  At  common  law,  as  distinctly 
laid  down  in  Calviri*  case  (d),  all  persons  who  are  born 
out  of  the  kingdom  are  aliens,  unless  three  incidents  unite : 
first,  that  both  the  parents  are  under  the  actual  obedience 
of  the  king;  second,  that  the  place  of  the  birth  of  the  child 
be  within  the  king's  dominions;  and  third,  that  at  the  time 
of  the  birth  the  child  cannot  be  a  subject  born  of  one  king- 
dom that  was  under  the  legiance  of  the  sovereign  of  another 
kingdom.  It  cannot  be  disputed  that  in  1784,  when  Mrs. 
Thomas  was  born,  America  was  a  separate  state,  and  that 
the  inhabitants  thereof  did  not  owe  any  allegiance  to  the 
king  of  Great  Britain.  Upon  this  point  Folliott  v.  Ogden(e) 
is  an  express  authority.  It  is  clear^  .therefore,  that,  primft 
facie,  Mrs.  Thomas  is  an  alien,  and  it  lies  upon  the  other 
side  to  satisfy  the  Court  that  the  case  falls  within  some 

(a)  6  MorisonY  Decisions,  4649,  af-    (d)  7  Rep.  p.  36. 

firmed  in  the  House  of  Lords  in  1807.       («)  1  H.BI.  135.S.  C.in  error. 

(b)  Id.  Appendix,  9.  3T.R.  726.    See  Id.  584. 

(c)  1  Vent.  427. 


EASTER  TERM,  FIFTH  GEO.  IV%.  4lS 

statute  law  to  the  contrary.  The  only  statutes  which  have1  1 824. 
been  referred  td  upon  this  subject  are  25  Edfc.  3.  st.  2.  S~7f*/ 
7  Anne,  c.  5.  and  4  Geo.  2.  c.  21.,  but  these  do  not  help  t>. 

the  plaintiff,  for  these  require  that  the  father  shall  be  a  na-  Acxlak. 
tural  born  subject  of  Great  Britain  at  the  time  of  the  birth 
of  the  child.  Here  it  is  clear  that  when  Mrs.  Thomas  was 
born,  her  father  had  ceased  to  be  a  subject  of  Great  Britain,1 
and  therefore  those  statutes'  are  inapplicable.  The  ques- 
tion is  not  whether,  if  Mr.  Ludlow  had  come  to  England, 
after  the  declaration  of  American  independence,  and  be- 
come domiciled  here,  he  could  be  treated  as  an  alien,  but 
whether' after  he  continued  to  reside  in  America  until  his 
death;  and  therefore  must  be  taken  to  have  adhered  to  the 
new  order  of  things,  he  cad  be  considered  as  retaining  the' 
character  of  a  natural  born  subject  of  Great  Britain.  The 
doctrine  of  alienation  must  certainly  be  taken  from  the' mu- 
nicipal law  of  this  country:  but  if  this  question  were  to  be 
decided  by  the  law  of  nations,  there  are  abundance  of  au- 
thorities to  shew  that  Mrs.  Thomas  is  to  be  considered  as 
an  alien.  By  the  law  of  nations  every  person  has  a  right,  of 
his  own  accord,  to  throw  off  his  allegiance  to  his  govern- 
ment. That  is  considered  as  a  proposition  of  universal  law, 
by  Vattel,  fib:  i.  c.  19«  s.  220.  By'  the  Code  Napoleon, 
2nd  even  by  the  old  law  of  France,  a  person  might  expa- 
triate himself  by  taking  the  oath  of  allegiance  to  the  so- 
vereign of  another  state.  In  the  state  of  Virginia  a  law  to 
the  same  effect  is  in  existence.  But  without  referring  to' 
the  law  of  nations,  it  is  sufficient  to  shew,  that  by  the  muni- 
cipal law  of  mis  country  Mrs.  Thomas  is  an  alien.  That 
law  is  founded  on  the  feudal  law,  on  the  doctrine  o(  the  re- 
lation'which  exists  between  the  sovereign  and  his  vassal. 
In  Calvin's  case  (a)  ligeance  is  defined  to  be  "  duplex' 
et  reciprocum  ligamen*  quia  subditus  regi  tenetur  ad 
obedientiam  ita  rex  subditi  tenetur  ad  protectionem." 
The  same*  definition  is  given  by  Lord  Ellesmere  in  the 
same' case;  p.  64.  In  ForsteSa  Crown  Law,  185,  it  is 
*aid, "  TKe  duty  of  allegiance,  whether  natural  or  local,  isf 
(a)  7  Rep.  9. 
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founded  in  the  relation  the  person  standeth  in  to  the  Crown, 
and  in  the  privileges  he  deriveth  from  that  relation." 
Though  in  Co.  Lit.  1€9,  a.  it  is  laid  down  as  a  mazing 
that  "  nemo  patriam  in  qu&  natus  est  exuere  nee  ligeantiat 
debitum  ejurare  poasit,"  it  does  not  therefore  follow,  that 
the  relation  of  sovereign  and  subject  may  not  be  dissolved 
by  mutual  compact.  Many  instances  are  put  in  Calvin* a 
case  to  shew  that  allegiance  may  be  temporary,  and  Lord- 
Coke  himself  puts  the  cases  of  attainder  and  abjuration 
of  the  realm  aa  means  whereby  it  may  be  affected.  It 
k  admitted,  and  indeed  cannot  be  disputed,  that  an  act 
of  parliament  may  dissolve  this  relation.  One  instance 
is  the-  3  G.  1.  c  37.  a.  3.  with  respect  to  artificers  going 
abroad,  and  out  of  the  King's  protection,  by  which  it  i* 
declared,  that  "  they  shall  thenceforth  be,  and  be  deemed, 
and  taken  to  be,  aliens,  and  shall  be  out  of  his  ^Majesty's 
protection."  There  are  other  inatancea  to  be  found  in 
which  a  dissolution  of  the  relation  between  subject  and 
sovereign  has  taken  place.  4  Rymer's  Collection  of  Trea± 
ties,  537r  and  2  Chalmers.  Collection  of  Opinions,  485. 
As  to  the  effect  of  conquest,  it  is  laid  down  by  Lord' 
Mansfield,  in  Campbell  v.  Hall  (a),  that  "  the  inhabi- 
tants of  conquered  provinces-  are  to  -be  ■  considered  as 
subjects,  not  as  aliens/'  The  converse  of  that  proposi- 
tion must  be  equally  true,  that  if  any  territory  be  con- 
quered from  Great  Britain,  and  the  subjects  ebuse  to  re- 
main there,  they  by  right  of  conquest  become  the  subjects 
of  the  new  sovereign.  But  these  questions  fall  very  short  of 
the  present,  because  here  the  sovereignty  c£  'Anurifia  is**- 
linquishtd,  andoot  by  tha  sovereign  merely  in  his  own  right, 
but  by.  an  act  of  parliament  enabling  him  to  make  a  treaty 
with  his  former  American  subjects.  The  £2  Geo.  3.  c.  4$. 
gives,  this  power  to  the  Sovereign ;  and  by  the.  treaty  entered 
into  in  pursuance  of  it,  the  King  acknowledges  all  the  united* 
province*  to  be  free,  swereagp  and  independent  states,  and1 
treats  with  them  accordingly*  This  treaty  is  afterwards 
ratified  and  confirmed  by  37  Geo.  SI    There  is,  therefore^ 

(a)  Cowp.  204. 
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%  eompleterecognition  of  the  Sovereign's  authority  to  do  tbfth 
Then,  on  the  part  of  the  subject,  what  13  done  to  shew  hit 
acquiescence  ?  It  is  found  by  the  special  verdict,  that  Mr* 
Ludlow,  the  father  of  Mrs.  Thomas,  continued  to  reside  in 
America  after  the  treaty  was  signed,  and  died  there  (a)« 
Then  he  must  be  considered  as  a  party  to  the  treaty,  and 
bound  by  the  acts  of  the  state  in  wbich.be  is  voluntarily  living. 
He  became  aa  much  a  subject  to  the  Dew  government  as  the 
natives  of  Surinam  after  their  allegiance  bad  been  transferred 
by  Car.  %  to  the  Dutch  government  in  1667  (*)<.  According 
to  Mr..  Justice  Blackstone,  in  1  Co**n,£69.  this  dissolution 
may  take  place  by  the  mutual  concurrence  of  the  prince 
mi  the  subject.  If  so,  can  there  be  a  stronger  proof  of 
concurrence  than,  first,  in  the  recognition  by  the  Sovereign 
of  the  independence  of  a  certain  class  of  his  subjects,  aady 
second,  in  the  act  of  those  subjects  thi owing  off  their  alio* 
gjance  i  It  is  said  oa  the  other  side,  that  nothing  is  to  he 
found  in  the  treaty  of  1763  from  which  it  ia  to  be  collected 
that  it  was  the  intention  of  die  parent  state  to  consider  the 
inhabitants  of  the  colonies,  after  the  separation,  aa  aliens; 
and  it  was  endeavoured  to  extract  some  expression*  from  it, 
to  shew  that  they  still  continued  British  subjects.  Very  little* 
attention  to  the  treaty  will  shew  that  a  contrary  inference  is  to 
be  draw*.  First,  as  to  the  right  of  fishing,  the  people  of  the- 
United  Statu  are  to  continue  to  enjoy  that  right  as  they  did; 
before*  Why,  if  they  were  to  be  considered  in  future  a* 
vested  with  all  the  rights  of  natural  born  subjects,  such  a  pro* 
vision  would  hav*  been  quite  unnecessary.  The  same  obser* 
ration  applies  to  the  provision  for  die  restitution  of  all  estates* 
rights,  and  properties  which  had  been  confiscated  hetainging, 
Do  real  British  subjects.  The  object  of  thai  article  was  only 
to  provide,  that  persons  who  had  a  right  to  lands  in  Ame- 
rica should  not  lose  them,  and  that  if  they  had  a  tide  to. 
lands  before  the  rebellion,  they  should  be  restored  to  them,1 
if  the  legislature  of  the  respective,  states  should  cbuse  so  to 

(a)  Though  it  was  not  stated  as  a  fact  in.  the  special  verdict,  it  was  now 
admitted  that  Mr.  Ludlow  resided  in  America  until  the  time  of  his  death. 

(ft)  See  S  Cfutlmers  Col.  485.  for  the  debate  between  Sir  W.  Tempi* 
and  De  Witt,  upon  the  cession  of  the  province  of  New  York  for  Suri- 
nam, to  the  Dutch. 
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1 824'.  do.  The  24th  section  of  the  statute  37  Geo.  3.  c.  97.  is  opeir 
to  the  same  observation,  for  unless  that  provision  had  been 
made  by  the  legislature,  the  necessary  inference  must  have 
Acklam.  been,  that  American  subjects  would  have  been  considered 
aliens.  The  object  of  that  section  was  merely  to  make  a 
special  provision  in  favour  of  those  American  citizens  who 
actually  or  legally  held  lands  in  the  territory  of  his  Majesty; 
and  in  respect  to  such  persons,  it  confines  the  privilege  to 
them,  their  heirs,  and  assigns.  If  the  argument  on  the  other 
side  could  prevail,  and  if  the  effect  of  7  Ann.  and  13  Geo.  2: 
c.  7.  s.  7.  was  such  as  is  represented,  the  consequence 
would  be,  to  make  the  whole  of  the  American  population 
British  subjects — to  throw  on  them  the  obligations,  and  to 
give  them  all  the  privileges  of  British  subjects,  and  to  make 
$very  American  who  may  hereafter  bear  arms  against  this  coun- 
try, subject  to  the  penalties  of  high  treason.  The  argument 
must  be  pushed  to  that  length  or  it  cannot  avail  the  plaintiff. 
It  may  be  admitted,  that  this  is  the  case  when  persons  entangle 
themselves  in  a  double  allegiance.  If  a  British  born  sub- 
ject were  to  go  over  to  the  continent,  and  become  a  subject 
of  the  King  of  France,  placing  himself  in  the  situation  of 
owing  a  double  allegiance,  and  a  war  broke  out  between 
the  two  countries,  he  would  be  in  every  view  in  an  inconve- 
nient situation,  but  such  inconveniences  should  be  narrowed 
rather  than  extended.  Upon  general  principle,  therefore, 
it  is  clear,  that  the  allegiance  of  the  British  colonists  was 
put  an  end  to  by  the  operation  of  the  treaty  of  1783,  where- 
in the  United  States  of  America  were  declared  free,  sove- 
reign and  independent;  and  that  Mr.  Ludlow,  who  must 
be  taken  to  have  consented  to  what  was  done  by  the 
American  Congress,  must  be  bound  by  that  treaty,  and 
must,  from  that  moment,  have  become  an  alien.  Although 
this  is  the  first  time  that  this  question  has  come  before  the 
Court  for  its  decision,  yet  there  have  been  persons  of  great 
authority  who  have  given  their  opinion  upon  it.  In  Somer- 
tiille  v.  Somerville(a),  Lord  Redesdale,  when  Attorney- 
Genera);  said  (and  his  opinion  was  not  disputed  by  the 
(a)  5Ves.  jun.  781. 
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Bench  or  at  the  Bar)  that  "  the  domicile  every  child  has  ou 
its  birth,  must  remain  until  that  is  lost  and  another  ac- 
quired.    Until  another  is  acquired,  that  one  cannot  be  lost. 
After  the  peace  of  1783,  such  of  the  Americans  as  chose 
to  remain  subjects  of  the  States,  ceased  to  be  part  of  the 
British  nation,  and  lost  their  character  of  Britons"    This 
was  stated  as  a  clear  proposition  of  law,  not  admitting  of 
any  dispute.     Upon  this  occasion  it  may  not  be  improper 
to  refer  also  to  decisions  in  the  American  Courts,  not  be- 
cause they  are  binding  on  the  decision  of  this  Court,  but 
to  shew  in  what  light  the  question  has  been  considered  in 
the  United  States  as  to  the  rights  of  British  subjects  born 
in  that  country  before  the  declaration  of  independence.     It 
would  be  a  most  singular  state  of  things  if,  on  the  other 
side  of  the  Atlantic,  all  persons  born  before  the  treaty  of 
1783  should  be  excluded  from  inheriting   land  in   that 
country,  and  yet  that  the  Courts  on  this  side  the  water 
should  hold  them  capable  of  inheriting  land  in  England. 
The  decisions  in  the  American  Courts  have  always  been, 
that  British  subjects,  born  before  the  revolution  are  equally 
incapable  with  those  born  subsequently  to  that  event,  of 
inheriting  or  transmitting  the  inheritance  of  land  to  the  sub- 
jects of  this  country.    This  position  is  expressly  laid  down 
in  Bright  v.  Rochester  (a),  decided  in  1822  in  the  supreme 
court  of  Pennsylvania  One  point  decided  was  that  a  British 
subject  born  before  or  after  the  revolution,  was  equally  inca- 
pable of  inheriting,  land  by  descent.     It  was  there  held  that 
the  treaties  of  1783  and  1794  only  provided  for  titles  exist- 
ing at  the  time  of  those  treaties,  and  not  to  titles  subsequently 
acquired*    That  case  therefore  is  an  express  decision  upon 
the  point  now  under  consideration.    The  fourth  resolution 
in  Calvin's  case  does  not  bear  upon  the  present  question, 
for  here  the  separation  of  the  two  countries  was  by  an  act  of 
law,  in  "which  both  the  parties  were  concurring.    Then  the 
statute  de  prarogativis  regis,  is  equally  inapplicable,  because 

(a)  7  Weaton'i  Reports, 
vot.  IV.  E  E 
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1824.       the  whole  of  that  statute  is  merely  a  declaration  of  what  the 
king's  prerogative  is,  and  does  not  bear  upon  the  question 
now  under  consideration,  inasmuch  as  the  crown  of  England 
Acklam,     had  never  by  any  formal  act,  as  in  this  instance,  relinquished 
its  right  to  the  allegiance  of  the  inhabitants  of  those  pro* 
vinces  in  France  which  had  formerly  been  annexed  to  the 
crown  of  England.    Lord  Coke,  in  Calvin's  ease,  distin- 
guishes between  the  cases  of  persons  born  in  actual  obedi- 
ence to  the  crown  of  England,  in  those  territories,  and  those 
who  were  born  after  the  crown  had  ceased  to  be  in  the  actual 
possession,  and  only  had  a  legal  right  to  the  possession  of 
those  territories.    So  that  in  any  view,  the  question  which 
arises  in  this  case  could  never  have  arisen  with  respect  to 
the  inhabitants  of  those  provinces  in  France  which  had  be* 
longed  to  the  crown  of  England.  The  Scotch  cases  referred 
to  on  the  other  side  do  not  afford  any  light  upon  the  present 
question.    The  first  was  a  question  of  dower,  and  is  very 
shortly  reported,  and  all  that  is  to  be  collected  from  the 
judgment  is,  that  the  Lord  Ordinary  repelled  the  objection 
of  alienage ;  but  under  what  circumstances  that  objection 
was  made  does  not  appear.    Then  in  the  second  case, 
which  came  before  the  House  of  Lords  in  1807>  the  ques- 
tion of  alienage  was  not  considered  in  any  way  whatever,  and 
there  was  certainly  no  decision  as  to  this  point.    The  point 
there  was  whether  a  child  born  abroad  could  not  be  legiti- 
mated by  a  marriage  in  Scotland,  so  as  to  give  him  title  to 
an  estate  in  that  country.    These  decisions,  therefore,  do 
not  bear  upon  this  question.    Upon  the  whole  then  die 
court  is  now  called  upon,  for  the  first  time,  to  decide  that 
the  children  of  Americans,  born  after  the  separation  of  the 
two  countries,  are  to  enjoy  the  privileges  of  natural  bom 
subjects  of  Great  Britain.    Agreeing  with  the  argument 
on  the  other  side,  that  allegiance  is  indissoluble,  still  that 
must  be  taken  sub  modo ;  both  parties  must  be  consenting 
to  the  dissolution.    Here  there  is  evidence  that  both  sides 
did  consent,  namely,  by  the  treaty  of  1783,  whereby  Mr. 
Ludlow  ceased  to  be  a  British  subject;  and  if  that  be  so, 
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then  it  follows  as  a  consequence  that  his  daughter  must  be  1834. 
an  alien.  Looking  to  the  statute  7  Anne,  explained  as  it  is 
by  4  Geo.2.  it  is  manifest  that  the  legislature  meant  a  natural 
born  subject,  to  be  a  person  who  had  done  no  act  to  relin-  Acklaic. 
quish  that  character.  It  is  obvious  from  these  statutes  that 
the  parent  must  be  a  subject  of  Great  Britain,  at  the  time 
of  the  birth  of  the  child,  otherwise  the  child  cannot  be  a 
natural  born  subject.  Therefore  whether  Mr.  Ludlow  Urn* 
self  had  or  had  not  forfeited  the  privilege  of  a  British  bom 
subject,  at  all  events  Mrs.  Thomas  cannot  be  considered  a 
natural  bora  subject  of  England  at  the  time  of  her  birth. 
Mr.  Ludlow's  national  character  may  be  .put  out  of  the 
question  as  far  as  respects  the  alienage  of  Mrs.  Thomas, 
because  the  treaty  of  1783,  by  which  the  sovereignty  and 
independence  of  the  United  States  was  acknowledged,  de- 
termines the  question  as  to  her,  inasmuch  as  hep  rather,  by 
remaining  in  America  until  the  time  of  his  death,  could 
neither  inherit  nor  acquire  a  right  to  land  in  England*  If 
Mr.  Ludlow  had  chosen  to  come  to  this  country  and  domi- 
cile himself  here,  the  question  might  perhaps  have  been  dif* 
ferent,  but  during  his  continuance  in  America  the  character 
of  a  natural  born  subject  of  Great  Britain  no  longer  existed. 
Under  these  circumstances  the  defendant  is  entitled  to 
judgment. 

Twdal,  in  reply.  The  main  argument  on  the  other  side 
is,  that  the  bond  of  allegiance  between  sovereign  and  sob* 
ject  may  be  dissolved  by  mutual  agreement;  but  the  in- 
stances adduced  in  illustration,  shew  most  forcibly  that 
nothing  but  an  act  of  the  legislature  can  effect  that  object 
Such  was  the  case  in  Rymer's  Collection  of  Treaties,  where 
the  King,  Edward  II.  with  the  consent  of  parliament,  gave 
up  the  allegiance  of  the  people  of  Scotland.  That  was  an 
act  of  the  legislature.  So  in  the  very  case  of  America 
and  Great  Britain  it  was  necessary  to  pass  the  22  G.  3. 
c.  46.  to  enable  the  King  to  treat  with  his  American  sub- 
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.1824.  jects,  and  absolve  them  of  their  allegiance,  which  at  common 
law  he  could  not  do;  but  that  act  may  be  looked  at  in 
vain  to  find  a  syllable  which  says  that  any  privilege  which 
Acklam.  American  subjects,  who  then  had  a  right  to  hold  land  in 
England,  possessed,  is  taken  away  from  them.  Then  as 
to  the  case  of  the  cession  of  the  colony  of  Surinam  by 
Charles  II.  in  lieu  of  the  colony  of  New  York,  that  is  no  au- 
thority on  this  occasion,  because  it  is  only  the  instance  of  a 
debate  between  two  statesmen  upon  a  matter  of  interna- 
tional law,  where  any  colony  is  ceded  to  another;  but  de- 
termining no  principle,  and  forming  no  rule  for  governing 
dissimilar  cases.  It  is  admitted,  on  the  part  of  the  plaintiff, 
that  from  the  moment  the  Treaty  of  1783  was  signed, 
America  became  a  separate  state;  but  the  argument  is,  that 
there  is  nothing  in  that  treaty  which  took  away  from  Ameri- 
can subjects  what  they  had  before;  the  effect  of  it  is  only 
to  give  them  that  for  which  they  had  been  contending  with 
the  mother  country.  The  decision  from  Weaton's  Reports 
of  Cases  in  the  Supreme  Court  of  Pennsylvania,  is  at  least 
counterbalanced  by  other  decisions  in  America,  of  a  contrary 
import.  In  M'llvaine  v.  Coxe  (a),  decided  in  the  Supreme 
Court  of  the  United  States  iu  the  year  1 808,  it  was  held  that 
a  person  born  in  die  colony  of  New  Jersey  before  1775,  who 
resided  there  till  1777,  but  who  then  joined  the  British 
army,  and  who  had  ever  since  adhered  to  the  British,  claim- 
ing to  be  a  British  subject,  and  who  had  demanded  and 
received  compensation  from  that  government  for  his  loyalty, 
is  not  an  alien,  and  may  take  land  by  descent  in  New  Jersey. 
This,  therefore,  is  a  case  in  which  the  American  courts  did 
not  hold  that  the  separation  of  the  two  countries  had  the 
effect  of  denaturalizing  the  inhabitants.  The.  Judge,  in 
delivering  the  opinion  of  the  Court,  said,  "  But  it  is  insisted 
that  the  Treaty  of  Peace  operating  upon  his  condition  at 
that  time  or  afterwards,  he  became  an  alien  to  the  state  of 
New  Jersey  in  consequence  of  his  election  then  made  to 

(«)  Mr.  Justice  C  ranch's  Reports,  rol.  iv.  209. 
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become  a  subject  of  the  King,  and  his  subsequent  conduct  1824. 
confirming  that  election.  In  vain  have  we  searched  that 
instrument  for  some  clause  or  expression  which,  by  any 
implication,  could  work  this  effect."  He  then  refers  to  the  Acklam. 
Treaty,  which  is  the  source  to  which  this  Court  must  look 
for  information,  and  observes,  "  It  contains  an  acknowledg- 
ment of  the  independence  and  sovereignty  of  the  United 
States  in  their  political  capacities,  and  a  relinquishment  on 
the  part  of  his  Britannic  Majesty  of  all  claim  to  the  govern- 
ment, propriety,  and  territorial  rights  of  the  same.  These 
concessions  amounted,  no  doubt,  to  a  formal  renunciation 
of  all  claim  to  the  allegiance  of  the  citizens  of  the  United 
States.  But  the  question,  who  were  at  that  period  citizens 
of  the  United  States,  is  not  decided,  or  in  the  slightest  degree 
alluded  to  in  this  instrument ;  it  was  left,  necessarily,  to 
depend  upon  the  laws  of  the  respective  states,  who  in  their 
sovereign  capacities  had  acted  authoritatively  upon  the  sub- 
ject. It  left  all  such  persons  in  the  situation  it  found  them, 
neither  making  those  citizens  who  had,  by  the  laws  of  any 
of  the  States,  been  declared  aliens,  nor  releasing  from  their 
allegiance  any  who  had  become,  and  were  claimed  as  citi- 
zens. It  repeals  no  laws  of  any  of  the  States  which  were 
then  in  force  and  operating  upon  this  subject ;  but  on  the 
contrary  it  recognizes  their  validity,  by  stipulating  that  Con- 
gress should  recommend  to  the  States  the  reconsideration  of 
such  of  them  as  had  worked  confiscations,"  &c.  Admitting 
that  the  treaty  has  the  effect  of  making  the  Americans  a 
different  nation,  and  therefore  ^foreigners,  yet  it  does  not 
prevent  them  from  being  natural  born  subjects.  It  must  be 
conceded,  indeed,  that  there  are  cases  in  the  American  courts 
in  which  it  has  been  held  that  persons  born  in  England  before 
the  year  1775,  and  who  have  never  gone  to  America  after 
the  separation,  are  not  entitled  to  hold  land  in  that  country, 
which  fell  to  them  after  the  separation  took  place.  The 
reason,  however,  of  those  decisions  must  be  considered  as 
so  unjust,  as  to  shake  their  validity,  namely,  that  England 


422  CASES  IN  THE  KING'S  BENCH, 

1824.       never  owed  allegiance  to  America  (a).    If  the  effect  of  the 
Trteaty  had  clearly  been  to  sever  the  two  countries  and  make 

(a)  Vide  Damon  v.  Godfrey,  4  Crunch,  SSI.  The  case  there  was 
this : — R.  Lee,  a  citizen  of  the  United  States,  in  1793  died  seised  in 
fee  of  a  tract  of  land  called  Argyle,  Cowall  &  Horn,  situated  in  that  part 
of  the  district  of  Columbia  which  was  ceded  to  the  United  States  by  the 
State  of  Maryland.  Mrs.  Dawson,  the  lessor  of  the  plaintiff,  would  be 
entitled  to  the  land  by  descent,  unless  prevented  by  (be  application  of 
the  principle  of  alienage.  She  was  born  in  England  before  the  year 
1775,  always  remained  a  British  subject,  and  was  never  in  the  United 
States.  Upon  error  brought  in  the  Supreme  Court,  in  1808,  the  Court 
delivered  the  following  opinion : 

"  This  case  rests  upon  the  single  question,  whether  a  subject  of  Great 
Britain,  born  before  the  declaration  of  independence,  can  now  inherit 
lands  in  this  country  ?  The  general  doctrine  is  admitted  that  in  the 
State  of  Maryland,  in  which  the  land  lies,  an  alien  cannot  take  by 
descent;  but  it  is  contended  upon  the  doctrine  laid  down  in  Cabin's 
case  that  the  rights  of  the  aatenati  of  Great  Britain  formed  an  exception 
from  the  general  rule.  The  point  decided  in  the  case  of  Calvin  was  that 
a  Scotsman,  born  after  the  Union,  could  inherit  lands  in  England.  It  is 
evident  that  this  case  is  not  dnfeetly  in  point,  for  the  only  objection  here 
to  the  right  of  recovery  did  not  texist  in  Calvin's  case,  as,  whether  ia 
England  or  in  Scotland,  he  was  equally  bound  in  allegiance  to  the  King  of 
GreatBritain.lt  would  be  a  contradiction  in  terms  to  contend  thalDawson 
or  bis  wife  ever  owed  allegiance  to  a  government  which  did  not  exist  at 
their  birth.  It  is  upon  a  supposed  analogy,  therefore,  and  the  reasoning 
of  the  judges  in  Calvin's  case,  that  the  argument  for  the  plaintiff  is 
founded.  In  the  two  cases  of  Coxe  v.  M'ltoame  and  Lambert  v.  Paine 
in  this  Court,  this  doctrine  was  very  amply  discussed,  and  this  case  is 
submitted  on  those  arguments.  The  counsel  there  contended  that  the 
relation  of  the  postnati  of  Scotland  (after  the  Union)  to  the  subjects  of 
Great  Britain,  was  identically  the  same  with  the  antenati  of  Great 
Britain  (before  our  Revolution)  to  the  citizens  of  this  country,  and  that 
the  community  of  allegiance  at  the  time  of  birth,  and  not  the  existing 
state  of  it  when  the  descent  is  cast,  is  the  principle  upon  which  the  right 
to  inherit  depends.  The  latter  proposition  presents  the  weak  point  of 
their  argument;  for  the  community  of  allegiance  at  the  time  of  birth  and 
at  the  time  of  descent  both  existed  in  Calvin's  case.  We  have  no  doubt 
that  the  correct  doctrine  of  the  English  law  is,  that  the  right  to  inherit 
depends  upon  the  existing  state  of  allegiance  at  the  time  of  the  descent 
cast.  And  that  the  idea  that  it  depends  upon  community  of  allegiance 
at  the  time  of  birth,  is  a  consequence  that  follows  from  the  doctrines 
that  a  man  can  never  put  off  his  allegiance,  or  be  deprived  of  the 
benefits  of  it  but  for  a  crime.    Community  of  allegiance,  once  existing, 
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tbe  inhabitants  of  America  aliens  to  this,  it  is  impossible 
but  that  some  instance  must  .have  occurred  in  which  the 
question  had  been  raised,  but  no  instance  has  been  cited 
where,  any  American  subject  has  been  deprived  of  his  land 
ia  this  country.  The  absence  of  any  such  instance  clearly 
shews  what  the  general  notion  of  the  law  has  been  upon  the 
question,  and  therefore,  for  the  reasons  originally  pressed  in 
argument,  the  plaintiff  is  entitled  to  judgment. 

The  case  was  argued  on  a  former  day,  when  the  Court 
said  they  would  take  time  to  consider  the  question,  and 
judgment  was  now  delivered  by 

Abbott,  C.  J. — This  was  an  ejectment  brought  for  the 
recovery  of  certain  lands  in  the  county  of  York,  whereof 
Elizabeth  Harrison  had  lately  died  seised.  Frances  Mary 
Thomas  claimed  as  heiress  at  law,  and  according  to  the 
facts  stated  in  the  special  verdict,  she  is  entitled  so  to  claim, 
if  she  be  a  person  capable  of  claiming  lands  in  England  by 
descent.  She  is  the  daughter  of  Elizabeth  Harrison,  and 
the  grand-daughter  of  Peter  Harrison ;  Peter  Harrison, 
the  grandfather,  was  a  native  of  England,  and  went  to 
America,  where  he  resided  for  many  years  and  held  the  of- 
fice of  Collector  of  his  Majesty's  Cdstoms,  and  died  in 
1775.     His  daughter,  Elizabeth,  was  married  in  1781  in 

most,  upon  these  principles,  exist  ever  after.  Hence  it  is  that  the  ante- 
nati  of  America  may  continue  to  inherit  in  Great  Britain,  because  we 
once  owed  allegiance  to  that  crown.  But  the  same  reason  does  not 
extend  to  tbe  antenati  of  Great  Britain,  because  they  never  owed  alle- 
giance to  our  government.  This  idea  will  be  best  elucidated  in  the  fol- 
lowing manner.  If  an  action  be  commenced  in  England  by  an  ante- 
natus  of  America  for  the  recovery  of  land,  the  plea  of  alien  born  could 
not  be  maintained,  because  inconsistent  with  the  fact ;  nor  would  a 
plea  of  the  severance  of  these  states  avail  the  defendant,  because  tbe 
act  of  his  government,  independent  of  any  crime  of  his  own,  does  not  de- 
prive the  plaintiff  of  his  civil  rights,  although  it  may  release  him  from  the 
obligation  of  allegiance.  But  if  a  suit  of  the  same  kind  is  instituted  here 
by  an  antenatos  of  Great  Britain,  the  plea  of  alien  born  could  be  main- 
tained, for  the  plaintiff  never  owed  allegiance  to  our  government,"  &e. 
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Rhode  Island  to  James  Ludlow,  a  native  of  New  York,  who 
was  born  before  the  year  1 776,  and  continued  to  live  in 
America  and  died  there.  Elizabeth  also  continued  to  live, 
and  died  there  in  1790.  Frances  Maty  was  born  in 
America  in  Rhode  Island  in  1784,  and  the  question  is,  whe-i 
ther  she  be  a  person  who,  at  the  time  of  her  birth,  accord- 
ing to  the  expression  used  in  the  statute  4  G.  2.  c.  21 . "  was 
a  natural  born  subject  of  the  crown  of  Great  Britain"  The 
case  was  very  ably  argued  before  us,  and  all  the  authorities 
that  bore  upon  the  subject  were  cited;  but  we  do  not  think  it 
necessary  to  enter  into  them.  Some  question  was  raised  as 
to  the  meaning  of  the  words  "  whose  fathers  were  or  shall 
be  natural  born  subjects  of  the  crown  of  Great  Britain  at 
the  time  of  the  birth  of  such  children,"  which  are  the  words 
of  the  statute  I  have  just  referred  to.  We  think  the  sense  of 
the  words  is  very  plain.  Natural  born  subjects  are  men- 
tioned as  distinguished  from  subjects  by  dominion  or 
any  other  mode.  A  child  born  out  of  the  kingdom  is  not 
entitled  to  claim  as  a  natural  born  subject,  unless  the  father 
be  at  the  time  of  the  birth,  not  a  subject  only,  but  a  subject 
by  birth.  The  two  characters  of  a  subject  and  a  subject  by 
birth  must  unite  in  the  father.  Thomas  Ludlow,  the  father 
of  Frances  Mary,  was  undoubtedly  born  a  subject  of  the 
crown  of  Great  Britain,  in  a  part  of  America  which  was  at 
the  time  of  his  birth  a  British  colony;  but  upon  the  facts 
stated,  we  are  of  opinion  that  he  was  not  a  subject  of  the 
crown  of  Great  Britain  at  the  time  of  the  birth  of  the 
daughter,  Frances  Mary.  She  was  born  after  the  inde- 
pendence of  the  colony  was  recognized  by  the  crown  of 
Great  Britain,  and  after  the  colony  had  become  part  of  the 
United  States,  and  the  inhabitants  of  Rhode  Island  became 
citizens  of  America,  and  her  father,  by  continuing  in  that 
state,  equally  became  a  citizen.  This  recognition  of  the 
independence  of  the  United  States  of  America  was  made, 
or  rather  confirmed,  on  the  3d  September,  1 783,  by  a  treaty 
entered  into  between  his  late  Majesty,  and  the  United 
States  of  America.    The  preliminary  articles  that  were. 
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afterwards  introduced  to  form  this  Treaty  were  signed  on 
the  30th  November,  1782,  after  passing  the  act  of  22  6. 3. 
c.  46.  whereby  his  Majesty  was  authorized  to  conclude  a 
treaty  or  truce  with  certain  colonies  of  America  therein 
named.  Between  the  signing  of  the  articles  and  the  defini- 
tive treaty,  several  acts  were  passed  mentioning1  the  United 
States  of  America  and  the  citizens  of  those  States.  The 
distinct  colonies  or  plantations  are  no  longer  named  in  the 
23  G.  3.  c.  26.  39.  and  80.  But  the  acts  of  the  United 
States  are  mentioned  and  treated  there  as  the  acts  of  an  in- 
dependent nation.  So  that  if  the  sanction  of  the  British 
legislature  could  be  thought  necessary  to  give  validity  to 
this  treaty,  such  sanction  has  been  abundantly  given. 

Then,  what  is  the  effect  of  this  Treaty  ?  So  far  as  re- 
gards the  question  in  its  present  form,  by  the  first  article 
of  the  Treaty  in  1783,  his  Majesty  acknowledged  the  United 
States  of  America,  [enumerating  by  name  all  the  several 
countries  that  had  in  all  the  former  acts  been  mentioned  as 
colonies,]  to  be  free,  sovereign  and  independent  States.  He 
treats  with  them  as  such,  and  relinquishes  all  claim  to  the 
government,  propriety  and  territorial  rights  of  the  same,  and 
every  part  thereof.  It  is  impossible  to  agree  with  the  ob- 
servations of  the  plaintiff's  counsel  that  this  is  not  to  be 
considered  as  a  relinquishment  of  the  right  of  soil  or  territory. 
It  is  a  relinquishment  of  the  government  of  the  territory  and 
of  the  authority  over  the  inhabitants  ;  it  is  a  declaration  that 
the  state  shall  be  free,  sovereign  and  independent;  it  is  a 
declaration  that  the  people  composing  the  state  shall  no 
longer  be  considered  the  subjects  of  the  sovereign  by  whom 
such  declaration  is  made. 

It. was. contended,  however,  that  by  some  of  the  subse- 
quent articles  of  this  treaty  or  a  subsequent  treaty  in  1794, 
ratified  by  the  statute  37  G.  3.,  persons  in  the  situation  of 
the  lessor  of  the  plaintiff  were  considered,  to  be  the  children 
of  natural  born  subjects.  But  we. think  no. such  inference 
can  be  drawn  from  either  the  third,  fifth,  or  sixth  articles  of 
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tbe  treaty  of  1783,  which  appear  to  be  the  only  articles  that 
have  any  bearing  on  this  question.  The  third  article  gives 
the  right  of  fishing  on  certain  coasts.  On  the  part  of  the 
defendant  it  was  said,  if  they  were  considered  British  sub* 
jects,  they  would  have  this  privilege  in  that  character.  At 
all  events  it  is  clear  that  this  privilege  confers  no  right  beyond 
that  so  possessed.  By  the  fifth  article  it  is  agreed  that  the 
Congress  shall  recommend  to  tbe  legislature  of  the  respec- 
tive states,  to  provide  for  the  restitution  of  all  estates,  rights 
and  properties  which  have  been  confiscated,  belonging  to 
real  British  subjects;  and  also  that  persons  of  every  descrip- 
tion shall  ha^Bf  liberty  to  go  into  every  part  of  the  United 
States,  *nd  reside  there  twelve  months.  The  sixth  article 
provides  that  there  shall  be  no  future  confiscations  made, 
nor  any  prosecution  commenced  against  any  persons  by 
reason  of  the  part  they  may  have  taken  in  the  war.  Now  it 
is  impossible  to  extend  the  effect  of  these  two  articles  be- 
yond the  particular  lands  that  might  be  restored  or  recovered, 
or  claimed  by  virtue  of  them,  and  their  effects  lead  to  that 
precisely*  With  regard  to  future  rights  or  the  rights  of  other 
persons,  they  are  not  changed  or  enlarged. 

Then  as  to  the  subsequent  treaty  in  1794,  it  provides  only 
that  the  British  subjects  who  hold  lands  and  the  American 
citizens  who  then  held  lands  within  the  dominions  of  his 
Majesty,  should  contbue  to  hold  them,  and  might  grant, 
sell,  or  demise  the  same  as  if  they  were  the  natives  of  those 
states,  and  that  neither  they,  nor  their  heirs  or  assigns,  should, 
so  far  as  might  respect  the  same  lands  and  the  legal  remedies 
incident  thereto,  be  considered  as  aliens.  That  article, 
therefore,  was  in  terms  confined  to  lands  then  held.  In 
general  it  distinguishes  British  subjects  from  alien  citizens, 
and  the  provision  that  persons  should  not  be  considered  as 
aliens  with  regard  to  lands,  seems  to  us  to  indicate  very 
plainly  that  they  were  considered  aliens  with  regard  to  all 
other  lands.  The  inconvenience  that  must  ensue  from  con* 
sidering  the  great  mass  of  the  inhabitant*  in  a  country  to  be 
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at  once  citizens  and  subjects  of  two  distinct  and  independent 
states,  and  owing  allegiance  to  two  sovereign  powers,  was 
well  commented  upon  in  the  argument  at  the  bar.  If  the 
language  of  the  treaty  could  admit  of  any  doubt  as  to  its 
effect,  the  consideration  of  these  inconveniences  would  have 
great  weight  with  us ;  but  as  we  think  that  the  effect  of  the 
treaty  is  manifested  by  its  language,  we  do  not  consider  it 
necessary  to  observe  further  upon  that  topic.  But  for  the 
reasons  already  given,  we  are  all  of  opinion  that  Thomas 
Ludlow  had  ceased  to  be  a  subject  of  the  crown  of  Great 
Britain,  and  had  become  an  alien  thereunto  before  the  birth 
of  his  daughter  Frances  Mary}  and  consequently  that  she  is 
an  alien,  and  incapable  of  inheriting  lands  in  England. 
The  judgment  must  therefore  be  entered  for  the  defendant. 
It  is  a  great  satisfaction  for  us  to  know  that  our  judgment 
is  conformable  to  the  decisions  of  the  Supreme  Court  of 
Pennsylvania,  upon  a  similar  question  brought  before  that 
court  on  die  claim  of  a  British  subject  to  lands  in  America. 

Judgment  for  the  defendant. 


The  King  t>.  H.  Perkins. 

tJESSOPP  moved  for  a  rule  calling  on  Horatio  Perkins,  \yner6  tne 
Gent,  to  shew  cause  why  an  information  in  the  nature  of  a  modern  char- 
quo  warranto  should  not  be  filed  against  him,  for  exercising  ration,  consist- 
without  lawful  authority  the  office  of  a  free  burgess  of  the  "JBofamayor, 
/  ®  eleven  alder- 

.    borough  of  Colchester,  in  the  county  of  Essex.    By  a  modern  men,  eighteen 

charter  granted  in  the  58  Geo.  3.  it  was  ordained,  that  the  SSSw  com? 

men  free  burgesses  of  the  said  borough  should  be  for  ever  mon  coancil- 

thereafter  one  body  politic  and  corporate,  in  deed  and  in  mting  that 

name,  by  the  name  of  "  the  Mayor  and  Commonalty  of  the  *J  corporate 
'    J  J  .    J  officers  should 

for  ever  thereafter  be  nominated  and  chosen  out  of  the  fret  burgesses,  proceeded  to 
nominate  (he  first  corporate  officers,  and  amongst  the  common  countftmen  was  named 
oae  who  was  not  at  the  time  of  his  nomination  a  fret  burgess :— Held,  that  he  was 
entitled,  by  virtue  of  his  nomination,  to  all  the  privileges,  and  to  exercise  the  office  of 
a  free  burgess  of  the  borough.  .    . 
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borough  of  Colchester,  in  the  county  of  Essex."  The  char* 
Iter  then  declared  that  for  ever  thereafter  there  should  and 
might  be  within  the  borough,  to  be  nominated  and  chosen 
out  of  the  free  burgesses  in  the  manner  after  expressed,  one 
who  should  be  called  the  mayor,  eleven  others  who  should 
be  called  the  aldermen,  eighteen  others  who  should  be  called 
the  assistants,  and  eighteen  others  who  should  be  called  the 
common  council  of  the  borough ;  which  eleven  aldermen, 
eighteen  assistants,  and  eighteen  of  the  common  council, 
from  time  to  time,  should  be  counselling,  aiding,  and  assist- 
ing to  the  mayor  for  the  time  being,  in  all  causes,  matters, 
and  business,  touching  or  in  any  wise  concerning  the  borough. 
The  charter  then  declared  that  if  any  of  the  assistants  ap- 
pointed by  those  presents,  or  thereafter  to  be  chosen  by 
virtue  of  the  same,  should  die,  be  removed  from  or  resign 
his  office,  it  should  be  lawful  for  the  free  burgesses  of  the 
commonalty  of  the  borough  for  the  time  being  (except  as 
thereinafter  excepted)  or  the  major  part  of  them,  to  chuse 
and  prefer  one  of  the  eighteen  common  council  men,  for  the 
time  being,  into  the  place  of  an  assistant  in  the  room  and 
stead  of  such  assistant  so  dead,  removed,  or  having  resigned, 
to  supply  the  number  of  .eighteen  assistants,  and  so  from 
time  to  time  as  often  as  the  case  should  so  happen,  for  ever. 
The  charter  then  nominated  the  first  and  modern  mayor, 
eleven  persons  to  be  the  first  and  modern  other  aldermen, 
eighteen  persons  to  be  the  first  and  modern  assistants,  and 
eighteen  others  to  be  the  first  and  modern  common  council. 
Amongst  the  persons  named  as  the  eighteen  common  coun- 
cil, were  several  who  were  not  at  the  time  of  nomination 
free  burgesses  of  the  borough.  The  affidavit  in  support  of 
the  present  motion,  stated  that  Horatio  Perkins  was  one  of 
the  persons  nominated  in  the  charter  to  be  eighteen  common 
council — but  that  he  was  not  a  free  burgess  of  the  borough ; 
that  within  six  years  last  past  he  was  elected  to  the  office  of 
an  assistant  of  the  borough,  and  has  ever  since  continued  to 
act  as  such  assistant,  although  all  the  assistants  of  the  borough 
are,  by  the  charter,  directed  to  be  elected  out  of  the  free  bur- 
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gesses ;  and  that  within  the  last  three  years  he  has  claimed  to 
be,  and  has  acted  and  voted  as  a  free  burgess  of  the  borough, 
although  he  was  never  entitled  thereto,  or  admitted  or  sworn 
as  such  free  burgess,  unless  his  nomination  in  the  said  charter 
as  one  of  the  common  council  of  the  borough,  and  his  being 
sworn  into  such  office,  can  be  so  considered.  The  ques- 
tion intended  to  be  raised  by  the  present  motion  was,  whe- 
ther by  the  nomination  of  Mr.  Perkins  in  the  charter  to  the 
office  of  common  councilman,  he  was  virtually  a  free  bur* 
gess  of  the  borough,  although  he  was  not  in  fact  a  free 
burgess  at  the  time  of  his  nomination,  or  whether,  as  the 
duties  of  the  office  of  common  councilman  were  defined  by 
the  charter,  and  might,  as  was  submitted,  be  executed  by 
any  person  though  not  a  free  burgess,  the  Court  would  as- 
sume that  the  office  of  free  burgess  was  conferred  on  him 
by  his  appointment  as  a  common  councilman,  though  it 
is  no  where  in  the  new  charter  stated  that  the  persons  so 
nominated  are  intitled  to  the  privileges  of  free  burgesses. 
It  was  now  contended  that  the  mere  nomination  in  the  char- 
ter of  Mr.  Perkins  by  the  Crown  to  be  a  common  council- 
man did  not  constitute  him  a  free  burgess,  or  confer  upon 
him  the  privileges  of  a  free  burgess,  some  of  which  were 
die  right  of  voting  for  coroners,  and  for  representatives  of 
the  borough  in  parliament.  The  Court  were  informed  that 
this  was  not  a  hostile  application,  but  that  all  the  parties 
interested  in  the  question  were  desirous  of  having  the 
opinion  of  the  Court  upon  it. 

.  Per  Curiam. — We  are  of  opinion  then,  that  Mr.  Per- 
kins, having  been  nominated  in  the  charter  as  a  common 
councilman,  and  having  subsequently  accepted  the  office, 
he  is  by  necessary  implication  entitled  to  all  the  privileges 
of  a  free  burgess.  There  is  no  difference  of  opinion  on  the 
bench  upon  the  question. 

Holroyd,  J. — The  charter  directs  that  all  future  com- 
mon councilmen  shall  be  elected  from  amongst  the  free 
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.1894.       buigesses  at  large.    A  common  councilman  then  is  a  free 
^CV*      burgess  and  something  more.      Mr.  Perkins  has  been 
v.  named  by  the  Crown  to  an  office  to  which,  from  the  time  of 

Pbekjvs.  fjjQ  acceptance  of  the  charter,  free  burgesses  only  are  eligi- 
ble. Then  can  it  be  contended  that  by  such  acceptance 
Mr.  Perkins  was  not  elected  to  all  the  privileges  and  clothed 
with  all  the  authority  with  which  every  future  common, 
councilman  will  be  invested  i  («) 

Rule  refused  (&). 

(a)  LiHledoU,  J.  was  gone  to  chamber!. 

1  (b)  Vide  Rex  v.  Abtlly  ante,  voLiii.  390*  where  another  question 

arose  upon  the  same  charter. 


Robinson  v.  Vale. 

Plaintiff  recc  TRESPASS  for  taking  plaintiff *s  goods.    On  not  guilty 

and  costs         pleaded,  the  plaintiff  recovered  a  verdict  and  damages  at  the 

against  defcn"  Middlesex  Sittings  after  the  last  Michaelmas  Term.  On  the 

dant  in  an  ac- 

tion  of  tret-     23d  January  last  the  defendant  committed  an  act  of  bank- 

sUmed  final  ruPtc7>  an^  a  commission  issued  against  him  on  the  31st  of 
judgment  on  the  same  month,  and  on  the  3d  May  he  obtained  his  certifi- 
er^ On  the"  catc#  ^n  *e  ^iW1  January  the  plaintiff  had  signed  final 
2Sd  of  that  judgment  in  the  action,  and  arrested  the  defendant  on  a 
month  defen-  .         .       .  -    .      .  .  .     ^     .,  *       .      * 

dant  commit-   capias  ad  satisfaciendum  on  the  17th  Jpni,  for  the  damages 

ted  an  act  of    and  costs, 
bankruptcy, 
and  a  commis- 
sion issued  Denman,  C.  S.  obtained  a  rule  nisi  on  a  former  day  to 
rnst  him  on  _..    , 
31st  of      discharge  the  defendant  out  of  custody,  on  the  ground  that 

andonsTaf'    t*IC  damages  ***&  costs  werc  a  «Mta  proveable  under  the 
he  obtained      commission,  and  that  the  defendant  was  protected  by  his 
his  certificate :  -A.*:i»     *A 
Held,  that  the  CCrUficatc- 
damages  and 

bonAW^ikfe       Wilde,  Serjt.  now  shewed  cause.    The   damages   and 

within  the  meaning  of  46  0. 3.  o.  135.  t.  a.  and  proveable  under  defendant's  commis- 
sion, and  having  heen  arrested  on  a  ca.  sa.  for  the  damages  and  costs,  the  Court  dis- 
charged him  out  of  custody. 


RoBinmr 
v. 
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coats  of  an  action  of  trespass  are  not  a  debt  within  the  1824* 
meaning  of  the  46  Geo.  3.  c.  135.  a.  2.  and  consequently 
could  not  be  proved  under  this  defendant's  commission, 
even  admitting  that  the  time  of  signing  final  judgment  would  Vax& 
have  relation  back  to  the  time  at  which  the  verdict  of  the 
jury  was  given.  The  words  of  that  statute  are  "  that  in  all 
cases  of  commissions  of  bankruptcy,  all  and  every  persoa 
with  whom  the  bankrupt  shall  have  really  and  bonft  fide  con- 
tracted any  debt  or  debts  before  the  date  and  suing  forth  of 
such  commission,  which,  if  contracted  before  any  act  of 
bankruptcy  committed,  might  have  been  proved  under  such 
commission,  shall,  notwithstanding  any  prior  act  of  bank- 
ruptcy may  have  been  committed  by  the  bankrupt,  be 
admitted  to  prove  such  debt  or  debts,  and  to  stand  and  be 
a  creditor  under  such  commission  to  all  intents  and  purposes 
whatever,  in  like  manner  as  if  no  such  prior  act  of  bank- 
ruptcy had  been  committed  by  such  bankrupt,"  &c.  (a). 
Now  the  debts  alluded  to  in  this  statute  clearly  mean  such 
debts  as  are  matter  of  contract,  and  not  damages  which 
may  be  given  by  a  jury  in  action  for  a  tort.  But  indepen- 
dently of  this  objection,  it  is  clear  that  supposing  this  to  be 
a  debt  within  the  meaning  of  this  statute,  still  it  did  not  be- 
come due  until  the  29th  January  when  the  final  judgment 
was  signed,  which  was  six  days  after  the  act  of  bankruptcy 
was  committed.  Under  these  circumstances  this  rule  must 
be  discharged. 

Denman,  in  support  of  the  rule,  was  stopt. 

The  Coubt  was  clearly  of  opinion  that  a  judgment,  eveu 
in  an  action  for  a  tort,  is  a  debt  within  the  meaning  of  the 
statute,  and  proveable  under  the  defendant's  commission, 
although  the  final  judgment  be  not  signed  until  after  the  act 
of  bankruptcy  committed. 

Baylet,  J.  observed — The  circumstance  of  the  judgment 
not  being  signed  until  after  the  att  of  bankruptcy  was  com- 
(o)  See  49  G.  3.  c.  121.  s.  1.  and  *. 
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mitted  makes  no  difference.  The  judgment  was  the  conse- 
quence of  a  tort  committed  by  the  bankrupt  before  the  act 
of  bankruptcy,  and  therefore  the  debt,  by  relation  back  to 
the  cause  of  action,  is  a  debt  existing  previous  to  the  date 
of  the  act  of  bankruptcy  and  commission.  As  such  it  is 
clearly  proveable  within  the  meaning  of  the  statute,  the. 
object  of  which  was  to.  protect  the  bankrupt's  estate  against 
the  proof  of  dishonest  or  fictitious  claims,  between  the  date 
of  the  act  of  bankruptcy  and  the  suing  forth  of  the  com- 
mission. I  am  of  opinion  that  this  was  a  bonft  fide  debt 
within  the  meaning  of  the  statute. 

Jlule  absolute  (0). 

(a)  See  Exparte  Charles,  14  East,  197;  Eparte  Hill,  11  Ves.  juo. 
646;  Bust  y.  Gilbert,  2  M.  end  S.  70;  Walker  v.  Barnes,  1  Marsh/ 
346;  Blogg  v.  Phillips,  2  Carapb.  139;  Beeston  v.  White,  7  Price, 
209;  3  P.  Wms.  399;  and  Lee  v.  Good  lad,  ante,  350. 


END  OP  EASTER  TEHM. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT   OF  KING'S   BENCH 

IN 

TRINITY  TERM, 

IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


MEMORANDA. 

SlR  John  Richardson,  Knight,  one  of  the  puisne  Judges 
of  the  Court  of  Common  Pleas,  retired  from  the  Bench  in 
consequence  of  ill  health. 

Stephen  Gasdee,  Esq.  one  of  His  Majesty's  Counsel 
learned  in  the  law,  wqs  appointed  one  of  the  puisne  Judges 
of  the  Court  of  Common  Pleas,  in  the  room  of  Sir  John 
Richardson,  Knt. ;  and  being  called  to  the  degree  of  a 
Serjeant  at  Law,  gave  rings  with  the  motto  "  Bonis  legibus, 
judiciis  gravibus"  Towards  the  close  of  this  Term  he 
took  his  seat  on  the"  Bench. 

R.  Spankie,  Esq.  of  the  Honorable  Society  of  Inner 
Temple,  Barrister  at  Law,  was  called  to  the  degree  of  a 
Serjeant  at  Law,  and  gave  rings  with  the  motto  "  Bonis 
legibus,  judiciis  gravibus" 

John  Adams,  Esq.  of  the  Honorable  Society  of  Middle 
Temple,  Barrister  at  Law,  was  called  to  the  degree  of  a 
Serjeant  at  Law,  and  gave  rings  with  the  motto  "  Bonis 
legibus,  judiciis  gravibus." 

VOL.  IV.  F  F 
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The  King  v.  The  Inhabitants  of  Catesby.(a) 

Whereapansh  T\VO  Justices,  by  their  order,  removed  George  Cox,  his 
certincate  was  m  ^_^  m 

grouted  by  two  wife  and  their  child  from  the  parish  of  Badby  to  the  parish 

^9cribedWh0  of  Cate*hU>  DOth  in  the  county  of  Northampton.  On  ap- 
tbemselves  on  peal,  the  sessions  confirmed  the  order,  subject  to  the  opinion 
to  be  "  the      ol"  ^is  Court  upon  a  case  which  stated, 

onfy  church-  That  George  Cox.  Ann,  his  wife,  and  their  child  Mary 
warden,  and        M  '     ,.  ,  ,  i 

the  only  over-  Ann,  were  removed  by  an  order  of  justices  from  the  parish 

"oor  of  the  of  ^ff<%>  m  ^e  county  °f  Northampton,  to  the  parish  of 
parish  :n  Held,  Catesby,  in  the  same  county.  This  order  was  appealed 
63  years  uTthe  ag*"118*  >  ***&  on  rae  hearing  of  the  appeal,  the  respondents 

absence  of  evir  produced  a  certificate,  of  which  the  following  is  a  copy : — 
dence  to  the  .  T      ,  . .  T  °  . 

contrary,  that      Northamptonshire  to  wit. — In   pursuance  of  a  late  act 

the  Court  0f  parliament,  intided  "  An  Act  for  supplying  some  defects 

first,  that  the'  in  the  law  for  the  relief  of  the  poor  of  this  Kingdom,"  We, 

Sstothbiby  &&***  Goodman,  the  only  churchwarden,  and  Edward 

one  church-  Webb,  the  only  overseer  of  the  poor  of  the  parish  of  Gates- 

second  that  tyy  m  ^  8a*d  county  of  Northampton,  do  hereby  certify 

there  had  been  fae  churchwardens  and  overseers  of  the  poor  of  the  parish 

originally  two 

overseers,  but  of  Badby,  in  the  said  county  of  Northampton,  that -we  do 

dted  °Md  coLown  and  acknowled8e  Thomas  Cox  the  younger,  of  Badby 
sequently,  that  aforesaid,  butcher,  and  Mary  bis  wife,  and  Richard,  John, 
wa^^alid^ar  and  Elizabeth,  their  children,  to  be  inhabitants  legally  set- 
having  been  tied  in  our  said  parish  of  Catesby.  And  we  da  hereby 
majority  of  the  oblige  ourselves,  the  said  churchwarden  and  overseers  of 

existing  body    tj,e  poor  0f  Catesby  aforesaid,  and  our  successors  for  the 

of  overseers,       .     r  ~ 

within  the        time  being,  to  receive  and  provide  for  the  said  Thomas  Cox 

CwSte  tbC  and  Mary  his  ™k>  and  the  said  Richard>  Johfh  and  JEfcw- 
Act,  8  &  9  beth,  their  children,  and  all  other  the  children  which  the 
W.  3.  c.  30. 

(a)  A  warrant  under  the  Royal  Sign  Manual  having  issued  ten  days 
before  the  end  of  Easter  Term,  pursuant  to  3  Geo.  4.  c.  103.  the  puisne 
Judges  of  this  Court  sat  in  a  room  adjoining  the  Guildhall  at  West- 
minster, from  the  1st  to  the  10th  June,  both  days  inclusive,  for  die 
dispatch  of  business,  when  this  and  the  following  cases  were  decided. 
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said  Thomas  Cox  may  hereafter  have  by  the  said  Mary  his        1824* 
wife,  whenever  he,  she,  they,  or  any  of  them,  shall  become     J^T^"/ 
chargeable  to  the  parish  of  Badby  aforesaid,  or  be  forced  Vm 

to  ask  relief  of  the  same,  in  case  he  the  said  Thomas  Cox  j  ™* 
and  Mary  his  wife,  and  their  children,  shail  not  in  the  of  Catmbt. 
mean  time  obtain  and  acquire  to  him,  her,  or  themselves, 
a  legal  settlement  in  the  parish  of  Badby  aforesaid,  or  else- 
where. In  witness  whereof  we,  the  said  churchwarden  and 
overseers  of  the  poor  of  Catesby  aforesaid,  have  hereunto 
set  our  hands  and  seals  the  20th  day  of  May,  in  the  year  of 
our  Lord  176).  Sealed  and  delivered  in  the  presence  of 
us, 

Tho.  Stevens.  Wm.  Goodman  (L.S.) 

William  Claridge.  Ed.  Webb  (L.S.) 

Northamptonshire  to  wit.  —  We,  two  of  his  Majesty's 
Justices  of  the  Peace  of  and  for  the  county  of  Northamp- 
ton, do  allow  of  the  above,  and  we  do  also  certify  that  Wil- 
liam Claridge,  one  of  the  witnesses  to  the  signing  and  seal- 
ing of  the  above-written  certificate,  has  made  oath  before 
us,  that  he  did  see  the  churchwarden  and  overseers  of  the 
pgor  of  Catesby  aforesaid,  severally  sign  and  seal  the  cer- 
tificate, and  that  the  names  of  the  said  Thomas  Stevens  and 
William  Claridge,  set  as  witnesses  to  the  sealing  and  de- 
livery of  the  same  certificate,  are  of  the  proper  hand  writing 
of  the  said  T.  S.  and  W.  C.  respectively.  Given  under  our 
hands  the  22d  day  of  May  in  the  year  of  our  Lord  1761. 
John  Parker.      John  Andrew* 

They  also  proved  that  the  Thomas  Cox  in  the  certificate 
mentioned,  had  a  son  named  Thomas,  who  was  born  after 
the  certificate  was  granted,  and  that  the  pauper  George  was  . 
the  son  of  ?uch  last  mentioned  Thomas.  The  respondents, 
in  a  previous  appeal  underlhe  same  certificate,  having  given 
evidence  of  relief  of  the  said  Thomas  Cox  in  the  certifi- 
cate mentioned,  whilst  residing  in  Badby,  understood  that 
in  this  appeal  web  evidence  was  admitted  by  the  counsel 
for  the  appellant;  but  the  counsel  for  the  appellant  do  not 
fp  2 


CASES  IN  THE  KING  S  BENCH; 

consider  that  they  made  such  admission.    The  question  for 

the  opinion  of  the  Court  is,  whether  the  certificate  above 

The  King     get  fort^  jg  va]£^[  'm  point  of  law,  inasmuch  as  it  purports 

The         to  be  granted  by  two  parish  officers,  describing  themselves 

o/cItesby?  **  "  ^e  on'y  churchwarden  and  the  only  overseer  of  the 

poor  of  the  parish  of  Catesby" 

Reader,  G.  Marriott,  and  Ellis,  in  support  of  the  order 
of  Sessions.  The  certificate  was  originally  granted  to  the 
grandfather  of  the  pauper,  and  therefore  if  the  grandson 
bad  acquired  a  settlement  in  the  certifying  parish,  he  would 
have  avoided  the  certificate,  and  then  Rex  v.  Darlington  (a) 
would  come  in  point,  and  would  govern  the  present  case. 
But  here  the  son  of  the  certificated  person,  that  is  the  father 
of  the  pauper,  has  acquired  a  new  settlement,  and  it  is  a 
derivative  settlement  from  him  that  the  pauper  now  claims. 
The  sole  difficulty  in  this  case  arises  from  the  introduction 
into  the  certificate  of  the  word  "  only ;"  for  if  that  had  been 
omitted,  Rex  v.  Hinckley  (b)  would  be  parallel  to,  and 
would  decide  this  case.  But  taken  with  this,  disadvantage, 
the  present  falls  within  the  principle  laid  down  in  that  case, 
namely,  that  every  thing  is  to  be  intended  in  favor  of  the 
certificate ;  and  all  that  the  Court  have  to  intend  here  is, 
that  two  overseers  were,  appointed,  one  of  whom  died  before 
the  instrument  was  executed.  Undoubtedly,  if  one  only 
was  appointed,  the  certificate  is  void;  but  that  cannot  be 
assumed,  and  it  is  not  proved;  the  fair  presumption  is,  that 
two  were  appointed,  that  one  died,  and  that  the  survivor 
signed  the  certificate,  as  he  then  might  legally  do.  It  will  be 
said,  that  by  law  every  certificate  is  void  which  is  not  signed 
by  two  overseers,  but  there  is  no  foundation  for  that  doc- 
trine. In  Rex  v.  Clifton  (c),  a  certificate  signed  by  one 
overseer  was  held  to  be  void,  but  there  it  was  in  evidence 
that  only  one  had  been  appointed,  and  that  was  the  ground 
of  the  decision  there.    In  Rex  v.  Earl  Shilton  (d)  it  was 

(a)  4  T.  R.  797.  (c)  3  Eait,  175. 

<t)  1«  East,  361.  (rf)lB.&  A.  275. 


The  Ki*g 
v. 
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held  that  the  4$  Eliz.  c.  2.  does  not  require  absolutely  two 

churchwardens  \  and  that  an  indenture  binding  out  a  poor 

apprentice  by  one  churchwarden,  where  by  custom  there 

was  but  one,  and  one  overseer,  was  good.    In  that  case  „      The 

.,„,  .,  „  ..  ..        Inhabitants 

undoubtedly  there  was  evidence  of  a  custom  in  the  parish  to   0f  Catesbt. 

have  one  churchwarden  only,  which  there  is  not  here ;  but 

that  may  have  been  the  custom  in  this  parish,  and  after 

such  a  lapse  of  years,  and  in  the  absence  of  proof  to  the 

contrary,  the  Court  will,  in  favor  of  the  certificate,  presume 

the  fact  to  be  so. 

Holbech  and  Adams  contrd.  The  certificate  came  out  of 
the  custody  of  the  respondents,  and  therefore  the  appellants 
could  not  be  expected  to  produce  any  evidence  respecting, 
it,  especially  after  the  lapse  of  sixty-three  years.  The 
insertion  of  the  word  "  only"  is  fatal  to  the  instrument. 
No  reasonable  intendment  can  be  made  in  favor  of  it.  But 
granting  that  two  overseers  were  appointed  and  one  died, 
a  certificate  signed  by  one  overseer  and  one  churchwarden 
is  bad,  because  the  statutes  43  Eliz.  c.  2.  and  8  &  9 
W.  3.  c.  30.  require  that  it  shall  be  executed  by  the  majority 
of  the  legal  body.  This  becomes  more  manifest  upon  refer- 
ence to  the  17  G.  2.  c.  38.  which  provides  for  the  emer- 
gency of  the  death  of  one  of  the  parish  officers,  and  em- 
powers die  survivors  to  fill  up  the  vacancy,  clearly  shewing 
that  until  the  vacancy  is  filled  up,  the  survivors  cannot  per- 
form any  legal  act.  Rex  y.  Clifton  and  Rex  v.  St. Margaret's, 
Leicester  fa),  are  both  distinguishable  from  the  present  case ; 
because  in  neither  were  there  any  data  upon  which  the 
Court  could  found  any  legal  presumption.  The  argument 
on  the  other  side  rests  on  the  assumption  that  there  were 
originally  two  overseers :  so  that  the  Court,  in  order  to  sup- 
port this  certificate,  are  asked  to  intend,  most  unreasonably, 
first,  that  a  particular  individual  was  alive,  and  was  ap- 
pointed to  a  particular  office  in  the  month  of  March,  and 
then  that  he  was  dead  in  the  month  of  May.    There  is  no 

(a)  8  East,  334. 


The  King 
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it  was  stated  as  a  fact  that  there  was  one  only.    In  Rex  v.  * 
Clifton  the  certificate  was  stated  to  be  under  the  hand  and 
seal  of  J.  W. "  only  overseer  of  the  poor  of  the  township," 
The  and  therefore  the  Court  decided,  not  upon  the  language  of 

of  Catesbt.  the  certificate  itself,  but  upon  the  fact  that  originally  there 
had  been  an  appointment  of  one  only.  The  cases  of  Rex 
v.  Hinckley  and  Rex  v.  Earl  Shillon  both  establish  this  pro- 
position, that  if  a  certificate,  or  the  binding  of  a  parish 
apprentice,  be  by  one  churchwarden  and  one  overseer,  it  is 
good,  and  it  is  only  because  in  this  case  the  certificate 
describes  Edward  Webb  as  "  the  only  overseer,"  that  we 
are  at  liberty  to  assume  that  there  was  originally  a  bad 
appointment.  Now  let  us  consider  the  law  of  presumption'; 
with  reference  to  that  point.  Are  we  to  presume  that  it 
was  non  rite  actum?  The  statute  says  that  the  Justices 
are  to  appoint  two  overseers.  Are  we  then  to  presume 
that  the  Justices  have  deviated  from  their  duty  and  appointed 
one  only,  or  are  we  not  rather  to  presume  that  two  over- 
seers had  been  duly  appointed,  aud  that  one  of  them  had 
died  ?  The  law  will  presume  that  a  party  has  conformed 
to  the  law;  and  if  we  are  to  make  any  presumption,  it  is  ut 
res  magis  valeat  quam  pereat.  Between  these  two,  I  say, 
that  presumption  ought  to  prevail  which  assumes  that  the 
Justices  have  conformed  to  the  law;  and  therefore  I  think 
we  ought  rather  to  support  the  instrument  than  destroy 
it.  Upon  this  principle  it  appears  to  me,  we  are  at  liberty 
to  assume  that  in  this  case  William  Goodman  was  by  the 
custom  of  this  parish  the  only  churchwarden  appointed; 
that  Edward  Webb  was  the  only  surviving  overseer,  that  be 
dfily  granted  the  certificate  in  the  character  in  which  he  is 
described  upon  the  face  of  the  instrument,  which  he  would 
not  have  done  had  he  not  been  regularly  and  duly  appointed; 
and  that  we  are  bound  to  intend,  according  to  the  language 
of  Lord  Ellenborough  in  Rex  v.  Hinckley,  that  there  had 
been  originally  a  good  and  valid  appointment  of  two,  there 
being  no  evidence  to  shew  what  the  appointment  was,  or 
to  rebut  the  inference  arising  from  the  face  of  the  certificate 
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itself.    For  these  reasons  I  am  of  opinion  that  as  against 

the  parish  which  has  granted  this  certificate,  we  ought  to 

hold  that  this  overseer  was  duly  authorised  to  do  the  act  in 

question,  and  therefore  that  the  Order  of  Sessions  must  be  j,ha^AHts 

confirmed.  of  Catesbt. 

Holboyd,  J. — I  am  also  of  opinion  that  the  Order  of 
Sessions  must  be  confirmed.  I  think,  upon  die  authorities 
which  have  been  cited,  and  likewise  upon  the  principles 
which  ought  to  govern  us,  assuming  that  the  authorities 
did  not  exist,  that  this  certificate  was  good  in  point  of  law, 
or  at  least  that  the  Sessions  might  legally  draw  the  con- 
clusion, and  intend  from  the  circumstances  which  appeared 
in  evidence,  that  it  was  a  good  certificate.  The  certificate 
was  granted  on  the  17th  May,  1761,  by  two  persons  who 
were  at  that  time  to  be  taken  as  the  only  existing  parish 
officers.  It  is  submitted  to  by  the  parish  to  whom  the 
pauper  is  sent,  as  a  good  certificate,  and  how  after  a  lapse 
of  63  years,  it  is  for  the  first  time  called  in  question.  If 
any  intendment  or  presumption  can  legally  be  made  in  favor 
of  the  validity  of  such  an  instrument,  it  must  be  in  a  case 
of  this  description ;  and  I  think  that  the  justices  had  autho- 
rity in  point  of  law  to  presume  such  facts  as  would  make 
it  a  good  certificate,  assuming  such  facts  to  have  bad  exist- 
ence. That  such  facts  might  really  exist  there  seems  no 
doubt;  at  least  upon  the  authority  of  the  cases  cited.  It 
is  perfectly  clear  that  by  custom  there  may  be  only  one 
churchwarden  in  a  parish.  There  must  be  two  overseers 
appointed  in  addition  to  the  churchwwjens  ;  and  then  ac- 
cording to  the. 43  Eiiz.  c.  2.  such  persons  shall  be  called 
overseers  of  the  poor,  and  are  to  take  charge  of  them.  Now 
upon  the  face  of  this  instrument,  I.  think  we  are  to  take  it, 
that  the  person  who  is  called  "  the  only  overseer"  of  the 
poor,  was,  in  point  of  law,  the  survivor  of  two ;  for  unless 
there  had  been  two  persons  appointed,  who,  together  with 
the  churchwardens,  were  to  be  overseers  of  the  poor,  the 
statute  of  Elizabeth  would  not  hava  been  satisfied.    Indeed 
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1824.  thing  is  to  be  presumed  to  be  right  according  to  law,  is  8 
general  intendment,  and,  1  think,  ought  to  prevail,  espe- 
cially in  a  case  of  this  description,  until  the  contrary  is 

The  shewn.     In  the  cases  of  Rex  v.  Clifton  and  Rex  v.  St. 

Inhabitants  .  .  . 

of  Catesby-    Margarets,  Leicester,  the  question  of  intendment  did  not 

arise,  because  the  facts  did  not  warrant  it.  There  the  ap- 
pointment of  one  overseer  was  nugatory,  being  contrary  to 
the  statute.  But  here,  after  the  lapse  of  sixty-three  years, 
the  description  of  the  overseer  may  warrant  us  in  presum- 
ing an  original  appointment  of  two  overseers,  and  enable  us 
to  intend  that  one  of  them  had  died.  The  cases  of  Rex 
v.  Hinckley  and  Rex  v.  Earl  Shilton,  are  authorities  to  war- 
rant the  Court  in  saying,  that  every  thing  must  be  presumed 
to  be  rightly  done,  until  the  contrary  is  proved.  So  in 
Rex  v.  Morris  (a),  which  was  the  case  of  an  appointment  by 
Justices  of  one  overseer  for  a  hamlet  in  a  particular  parish, 
j  a  which  the  question  was,  whether  only  one  overseer  could 
by  law  be  appointed,  Lord  Kent/on  says,  "  This  Court  has 
invariably  made  a  distinction  between  orders  of  Justices 
and  convictions,  and  said,  that  every  thing  is  to  be  intended 
in  support  of  the  former;9'  and  speaking  of  the  objection 
there,  as  to  the  supposed  illegality  of  the  appointment  of 
one  overseer,  he  said,  "  we  are  not  left  to  conjecture  that 
no  other  person  was  appointed  overseer  of  this  place,  for 
it  appears  on  the  order  of  Sessions,  that  this  was  an  ap- 
peal of  one  of  the  overseers."  Now,  when  we  apply  what 
that  learned  judge  says  to  the  present  case,  that  every  thing 
should  be  intended  in  support  of  the  order  of  Justices,  I 
think  it  will  justify  our  opinion  on  the  present  occasion. 
This '  certificate  is  a  public  document,  and  though  not 
framed  by  Justices  of  the  Peace,  yet  being  the  act  of  the 
parish  officers,  the  Court,  for  the  same  reason  that  it  in- 
tends every  thing  in  favor  of  an  order  of  Justices,  will  in- 
tend every  thing  in  favor  of  an  instrument  made  by  parish 
officers.  On  the  whole,  therefore,  I  am  of  opinion  that  this 
is  a  valid  certificate.  .     . 

Order  of  Sessions  affirmed. 

(a)  4  T.  R.  550. 
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The  King  t?.  The  Inhabitants  of  Cawston. 

AT  the  General  Quarter  Sessions  holden  at  the  castle  of  Where  anap- 
Nmridk  in  and  for  the  county  of  Norfolk,  on  the  17th  July,  {SjS?  * 
1822,  before,  &c.  an  appeal  was  entered  by  the  Reverend  was  entered 
Augustine  Bulwer,  D.D.  against  a  certain  .rate  and  assess-  „„«*«.  Seg- 
ment bearing  date  the  3d  June,  1822,  for  the  relief  of  the  •*»•  and  re- 

.  .  spited  until 

poor  of  the  parish  of  Cawston,  the  hearing  of  which  appeal  the  Michael- 

was  respited  till  the  next  sessions ;  and  at  the  next  sessions  JJJJjj  S*»»»ons, 

holden  for  the  said  county,  the  appeal  was  further  respited,  ther  respited, 

on  the  motion  of  the  appellant,  to  the  sessions  to  be  holden  *f  the^ppe£° 

for  the  said  county  on  the  15th  January  last,  when  the  )&"*•  till  the 

respondents  gave  up  all  opposition  to  the  appeal,  having  sions,  foar 

given  four  days  previous  notice  to  the  appellant  that  they  j^y"  Vf£n?u*m 

would  do  so ;  and  at  the  said  last  named  sessions  the  said  the  respond- 

rate  was  quashed  on  the  motion  of  the  appellant's  coun-  JJ^  JJJtSw 

sel,  and  the  Court  allowed  to  the  appellant  his  costs,  would  not  op- 

The  counsel  for  the  respondents  contended  that  the  Court  pea],  and  {he 

had  no  power  to  award  costs,  as  the  appeal  had,  not  been  aPP**J.  "** 

heard  and  determined,  and  thereupon  the  Court  granted  the  allowed  with- 

respondents  a  case  for  the  opinion  of  the  Court  of  King's  HcW^t  Ac" 

Bench,  as  .to  the  question  of  their  jurisdiction  in  this  re-  appellant  was 
set  entitled  to 

■r*"*  costs  as  upon 

an  appeal 

.   E.  AUlerwm,  in  support  of  the  order  of  Sessions,  was  been  «  heard 

stopt  by  the  Court.  ™*  determin- 

r     *  edw  within  the 

meaning  of 

Manning,  contrsL  The  Sessions  have  no  power  to  award  j7^0-*- c-38- 
the  costs  of  an  appeal  against  a  poor's  rate,  unless  the  ap- 
peal is  heard  and  determined.  By  17  Geo*  2.  c.  38.  s.  4. 
an  appeal  is  given  to  persons  aggrieved  in  the  cases  there- 
in mentioned,  and  the  sessions  are  thereby  "  authorised  and 
required  to  receive  soch  appeal,  and  to  hear  and  finally 
determine  the  same,  &c.;  and  the  said  justices  may  award 
and  order  to  the  party  for  whom  such  appeal  shall  be  deter^ 


The  Kino 

v. 
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mined,  reasonable  costs,  in  the  same  manner  that  they  are 
impowered  to  do  in  case  of  appeals  concerning  the  settle- 
ment of  poor  persons/'  by  8  W.  3,     Now  it  cannot  be  said 

The         that  this  appeal  was  heard  and  determined.    In  Rex  v.  The 
Inhibitaku 
of  Cawston.   Justices  of  Essex  (a),  it  was  decided  Chat  the  Quarter  6es- 

eions  have  no  authority  to  award  costs  under  17  G.  4.  c*  38. 
unless  an  appeal  has  been  entered  and  determined,  for  the 
determination  of  the  appeal  is  a  condition  precedent  to 
their  power  to  give  costs,  the  words  of  the  act  being 
"  may  award  to  the  party  for  whom  such  appeal  shall  be 
determined,  reasonable  costs/'  fee.  and  therefore  the  Court , 
refused  a  motion  for  a  mandamus  to  the  justices  com- 
manding them  to  hear  evidence  for  the  purpose  of  giving 
costs  against  one  who,  having  given  notiee  of  appeal  against 
a  poor's  rate,  countermanded  it  the  night  before  the  Ses- 
sions. That  case  is  in  point ;  here,  a  four  days  notice  was 
given  to  the  appellant,  and  the  respondents  need  not  have 
gone  to  the  sessions  to  incur  further  expense.  This  ap- 
peal has  not  been  heard  and  determined  within  the  sense  and 
meaning  of  the  statute,  and  therefore  the  order  of  sessions, 
allowing  costs,  must  be  quashed. 

Bay  ley,  J, — This  case  is  too  plain  for  argument. 
The  case  cited  is  perfectly  distinguishable  from  this.  There 
the  appeal  had  not  been  entered;  here  the  appeal  was  en- 
tered, and  twice  respited ;  and  therefore  there  is  no  analogy 
between  the  two  cases.  I  am  of  opinion  that  this  appeal 
was  "  heard  and  determined,"  in  the  fair  sense  and  meaning 
of  those  words.  In  the  first  place,  as  to  the  hearing;  the 
appellant  was  bound  to  prove  his  notice  of  appeal  before 
he  could  entitle  himself  to  costs,  and  having  done  so,  that 
would  be  a  hearing :  'then,  in  the  second  place,  the  allow- 
ance of  an  unopposed  appeal  would  be  a  final  determina- 
tion of  it,  so  as  to  satisfy  the  words  of  the  statute.  It  is 
said  that  the  appellant  need  not  have*  gone  to  the  Sessions, 
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because  notice  was  given  four  days  before,  that  it  was  not  1624. 

intended  to  resist  the  appeal.    If  notice  had  been  given  by  r^TC^ 

the  respondents  at  die  same  time  that  they  meant  to  .pay  v. 
the  costs  already  incurred,  then  the  appellant  need  not  have  -      Tbe 
gone  to  the  sessions ;  but  he  is  obliged  to  go  there  in  order  of  Cawsxos. 
to  get  his  coats. 

Holkoyd,  J.— By  allowing  the  appeal,  the  sessions 
"  determined"  it.  Suppose  the  justices,  notwithstanding 
the  respondents'  notice  that  they  did  not  mean  to  support 
the  rate,  entertained  a  doubt  of  the  propriety  of  allowing 
the  appeal,  and  desired  to  hear  what  the  appellant  could  say 
upon  the  subject,  would  not  that  be  a  hearing?  Could 
it  be  said  that  that  was  only  a  hearing  on  one  side,  and  that 
both  sides  must  be  heard  before  the  £o$ts  ought  to  be  al- 
lowed ?     Surely  not.     1  think  the  order  must  be  affirmed- 

Littledale,  J.  concurred. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Ampthill. 

TWO  Justices  by  their  order,  dated  >th  slugutt,  1883,  Merely  rent- 
removed  J.  Asprey  with  his  wife  and  five  children  from  the  0f  10/.  a  year, 
parish  of  St.  Rotolph,  in  the  town  and  county  of  Cambridge,  without  actual 
to  the  parish  of  AmpthiU,  in  the  county  of  Bedford.    The  Dot  prevent 
Sessions,  on  appeal,  confirmed  the  order,  subject  to  the  of^™^^ 
■opinion  of  this  court  on  the  following  case.  under  the  35 

The  pauper,  a  rope  maker,  being  previously  settled  by  if  heis'actually 

.estate  hi  the  parish  of  Ampthill,  came  with  his  family  to  chargeable. 

If  a  pauper, 
.who  has  the  means  of  paying  his  rent  and  sustaining  himself  and  family  by  the  sale  of 
his  goods,  applies  to  the  parish  for  relief,  and  the  overseers  (without  fraud  on  their 
"part)  are  compelled  by  an  order  of  justices  to  relieve  him,  he  is  actually  chargeable  and 
reoaoveable  if  ne  has  not  acquired  a  settlement. 

The  bona  6de  renting  a  tenement  at  10/.  a  year  and  paying  the  rent  after  a  pauper  has 
^become  chargeable  will  not  confer  a  settlement  under  69  Geo.  3.  c.  50.  Quart.  Whether 
the  justices  at  sessions  are  at  liberty  to  inquire  into  the  real  value  of  a  tenement 
where  there  has  been  a  bona  fide  hiring  and  actual  payment  of  a  10/.  rent  under  the 
statute. 
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1824.  reside,  at  Midsummer,  1822,  in  a  house  in  the  parish  of  St. 

y*****'  Botolph.    He  had  hired  it  of  one  Mitchell,  for  10/,  a  year. 

ev  fHG  He  put  his  own  furniture  therein,  worth  15  or  16/.     He 

The  continued  to.  live  in  it  above  a  year,, and  in  July  last,  being 

Inhabitants 

of  Ampthill.  much  distressed,  he  applied  to  the  parish  officers  of  St. 
Botolph  for  relief,  who  refused  to  give  him  any  till  ordered 
by  a  magistrate  so  to  do,  after  being  summoned  to  shew 
cause  why  they  did  not.   They  then  gave  the  pauper  fourteen 
shillings  on  the  3 1st  July,  according  to  such  order.    The 
tax  collector  during  this  month  had  seized  a  bed  worth  1/. 
for  a  quarter's  tax  of  three  ^hillings  in  arrear,  and  the  pau- 
per's wife  had  sold  some  furniture,  but  what  remained  in  the 
house  at  this  time  was  worth  14/.  a  circumstance  which  was 
not  communicated  to  the  magistrate  by  the  overseer  when 
the  order  for  relief  was  made.    The  day  after  this  relief, 
Mitchell  called  for  his  rent  of  10/.  and  gave  the  pauper  a 
fortnight  to  pay  it  in.     Soon  after  this,  the  pauper  and  his 
family  were  removed  to  Ampthill  under  the  above  order  of 
removal.    He  then  applied  to  one  Furze,  an  auctioneer,  to 
buy  his  furniture,  to  enable  him  to  pay  his  rent.     Furze 
went  to  Cambridge,  valued  it  at  IS/.  3s.  (exclusive  of  his 
tools,  which  were  worth  5l.)  and  agreed  to  buy  them  for  10/. 
which  sum  he  paid  to  the  pauper,  who  kept  the  key  of  the 
house  all  the  time,  and  returned  to  it  about  the  1 4th  August, 
on  which  day  Mitchell  had  sent  a  person  to  distrain  for  the 
rent;  but  no  distress  was  taken,  because  the  bailiff,  Furze, 
and  the  pauper  went  together  to  MitchelCs,  and  the  rent 
was  paid  by  the  pauper  with  the  10/.  he  received  from  Furze. 
Another  auctioneer  had  been  employed  to  sell  some  of  the 
furniture  under  the  direction,  and  according  to  the  inventory 
of  Furze,  and  sold  it  ford/.  135.;  and  after  this  sale  the 
remainder  of  the  furniture  and  the  tools  might  be  worth  6/. 
Without  the  tools  the  remaining  furniture  might  be  worth  1/. 
The  Sessions  decided  that  the  house  was  not  of  the  value 
of  10/.  and  confirmed  the  order  of  removal,  subject  to  the 
opinion  of  this  court,  whether  the  pauper  was  liable  to  be 
removed  from  the  parish  of  St.  Botolph. 
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Slorks  in  support  of  the  order  of  Sessions.    There  are*       1824. 
three  questions  intended  to  be  raised  on  the  other  side;  first.     JTT*'  . 
whether  the  pauper  was  removeable  even  though  actually  v. 

chargeable,  having  been  resident  on  a  tenement  of  10/.  a  lKnA™^KTS  • 
year  at  the  time  of  the  removal;  second,  whether  the  pauper  of  Ampthill. 
took  and  rented  a  tenement  of  10/.  a  year  within  the  mean- 
ing' of  the  59  Geo.  3.  c.  50 ;  and,  third,  whether  it  was 
competent  for  the  Sessions  to  go  into  the  question  of  value 
hi  the  face  of  a  bon&  fide  contract  for  a  tenement  of  10/.  a 
year.  As  to  the  first  point,  it  is  perfectly  clear,  that  if  the 
pauper  did  not  rent  a  tenement  within  the  meaning  of  the 
59  Geo.  3.  and  had  actually  become  chargeable,  he  was 
removeable  by  the  35  Geo.  3.  c.  101.  There  is  abundant 
evidence  of  his  chargeability;  because  he  had  applied  to  the 
parish  officers  for  relief,  and  was  relieved  accordingly. 
There  is  no  doubt,  therefore,  that  he  was  removeable  on 
the  ground  of  his  actual  chargeability,  Then  secondly,  did 
he  in  fact  gain  a  settlement  under  the  59  Geo.  3.  i  Merely 
residing  on  a  tenement  of  10/.,  unless  he  complied  with  the 
requisites  of  that  statute,  would  gain  him  no  settlement. 
The  59  Geo.  3.  requires  a  bon&  fide  taking  of  a  tenement 
for  one  whole  year,  and  the  actual  payment  of  a  rent  of  10/. 
for  the  whole  year.  Now,  here,  the  pauper  had  not  paid  a 
year's  rent  until  after  the  order  of  removal  was  executed; 
and  though  he  subsequently  paid  it  by  the  sale  of  his  effects, 
yet  that  will  make  no  difference,  inasmuch  as  the  statute  has 
not  a  retrospective  operation  so  as  to  confer  a  settlement  after 
the  party  has  actually  become  chargeable  and  has  been 
removed.  ,  Then  the  third  point  is  equally  clear ;  because 
although  the  statute  declares  that  the  hiring  of  a  tenement 
for  the  sum  of  10/.  a  year  for  one  whole  year,  and  the  actual 
payment  of  the  rent,  shall  confer  a  settlement,  yet  the  legis- 
lature did  not  mean  to  preclude  the  Sessions  from  going 
into  the  question  whether  the  tenement  so  held  was  of  the 
actual  value  of  10/.  and  of  deciding  against  the  settlement  if 
it  was  found  to  be  of  less  value.  This,  however,  is  a 
pohit  not  necessary  to  decide  on  the  present  occasion,  it 
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being  sufficient  to  support  the  order  of  Session?,  that  the 

rent  agreed  for  was  not  actually  paid  at  the  time  of  the 

v.  removal. 

The 
Inhabitants 
of  Ampthill.       Nolan,  contra,  insisted,  first,  that,  assuming  the  pauper 

not  to  have  acquired  a  settlement  by  renting  the  tenement 
in  question,  still  he  was  irremoveable  from  the  parish  of  St. 
Bololph,  although  he  had  actually  become  chargeable; 
second^  that  the  pauper  had  acquired  a  settlement  under  the 
59  Geo.  3.  by  renting  a  tenement,  although  he  had.  not 
actually  paid  the  rent  until  after  be  had  become  charge- 
able ;  and  third,  that  the  Sessions  were  precluded  from  going 
into  the  question  of  value,  there  having  been  a  bona  fide 
taking  of  the  tenement  at  the  actual  rent  of  10/.  As  to  the 
first  point;  by  the  old  settlement  law,  unless  a  person  came 
into  a  parish  in  a  state  of  vagrancy  he  was  irremoveable ; 
but  in  consequence  of  the  inconveniences  resulting  from  this 
iu  practice,  the  statute  13  and  14  Car.  2.  c.  ]£.  was  passed, 
which  rendered  persons  removeable  within  forty  days  who. 
were  likely  to  become  chargeable,  if  they  came  to  settle  upon 
a  tenement  uqdfer  the  yearly  value  of  10/.  So  that  by  that 
statute  if  a  person  resided  on  a  tenement  of  10/.,  whether 
chargeable  or  not  chargeable,  he  was  not  removeable ;  and. 
if  he  was  not  removed  within  the  forty  days,  though  he  resided 
on  a  tenement  under  10/.  the  same  consequence  would 
follow.  Then  followed  the  33  Geo.  3.  which  recognizes  the 
provisions  of  the  preceding  statute,  by  which  it  is  expressly 
provided,  that  the  party  shall. not  be  removeable  though  he 
has  not  gaiued  a  settlement,  unless  he  has  actually  become 
chargeable.  The  cases  of  Rex  v*  Leeds  (a)  and  JRer  v. 
Martley  (b)  are  authorities  founded  upon  the  principle  now 
contended  for,  and  shew  that  during  the  existence  of  a  con- 
tract for  a  tenement  of  10/.  a  year,  a  pauper  is  not  remove- 
able  though  chargeable.  It  is  clear,  therefore, that  this  pauper 

t  («)  Burr.  S.  C.  524  S.  C.  2  Bott.  468. 

(b)  4  Burn,  534.     See   He*  v.   Fillongly,  4  Burn,  495.    Rex  v. 
Framlington,   IuV471.  mid  Rex  v.  St.  Paul,  Ikptfwd,  Id.  47  J. 


\&- 


TRINITY  TERM,  FIFTH  GEO.  IV.  451 

was  immoveable  though  chargeable.    The  statutes  7  Jac.        1824. 
I.e.  3.  and  3  W.  8f  M.  c.  1 1.  which  prevented  persons  from    Theirs o 
gaining  settlements  uuless  they  gave  notice  of  their  coming  *• 

into  the  parish,  do  not  affect  the  question  as  to  the  remove-  Inhabitants 
ability,  and  therefore  this  question  must  be  considered  as  it  ofAMPTn'Lt. 
would  have  been  under  the  13  and  14  Car.  2.  and  35  Geo.  3. 
But  independently  of  this  construction  of  the  statute?  this 
pauper  cannot  be  considered  as  in  a  state  of  actual  charge- 
ability  ;  for  at  the  time  he  applied  for  relief  he  had  abundance 
of  property  to  satisfy  his  rent  and  sustain  himself  and  family ; 
and  consequently  he  was  not  immoveable  as  a  person  actually 
chargeable,  for  it  was  the  duty  of  the  overseers  to  see  that 
he  was  a  person  in  want  of  relief.  Then  secondly,  the  pau- 
per had  in  fact  acquired  a  settlement  independently  of  the 
question  of  his  irremoveability.    He  had  not  only  taken  the 
house  for  a  year,  but  he  actually  paid  the  rent  within  the 
meaning  of  the  59  Geo.  3.  c.  50.     It  is  true  the  rent  was 
not  paid  until  after  he  was  removed;  but  still  that  will  make 
no  difference  in  the  fair  construction  of  the  statute,  the  ob- 
ject of  which  was  to  prevent  the  fraudulent  acquirement  of 
settlements  in  a  parish,  by  taking  a  tenement  of  a  rent  of  10/. 
per  annum,  which  the  party  had  not  the  means  of  paying. 
Ndw  in  this  case  although  the  pauper  labored  under  tem- 
porary distress,  still  he  had  sufficient  means  of  paying  his 
rent,  and  in  fact  paid  it.    The  landlord  did  not  apply  for  his 
rent  until  the  day  after  the  relief  was  applied  for,  and  then 
he  gave  the  pauper  fourteen  days  to  pay  it  in.     He  paid  it 
within  the  fourteen  days  by  the  sale  of  his  effects,  and  there- 
fore he  was  at  least  in  the  state  of  having  an  inchoate  right 
of  settlement  at  the  time  he  became  chargeable,  which 
was  afterwards  perfected.    Then  thirdly,  the  Sessions  had 
no  right  to  go  into  the  question  of  value.     It  is  sufficient 
under  this  statute  that  there  shall  have  been  a  bona  fide 
taking  of  a  tenement  at  the  rent  of  10/.;  and  therefore  the 
Sessions  were  precluded  from  entering  into  the  value,  unless 
there  was  any  reason  to  suppose  that  there  was  fraud  in  the 
contract.     Here  none  was  suggested,*  and  no  donbt  was 
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entertained  that  there  was  a  bona\  fide  hiring.  The  very 
object  of  the  statute  is  to  prevent  the  agitation  of  questions 
of  value,  and  to  save  the  enormous  expense  which  had  been 
Inhabitants  so  frequently  incurred  in  cases  of  this  nature  before  the 
of  Ampthill.  legislature  interfered.  If,  notwithstanding  that  statute,  the 
Sessions  are  still  to  be  at  liberty  to  inquire  into  the  value 
of  a  tenement,  where  there  has  been  a  bona  fide  taking, 
and  an  actual  payment  of  JO/.,  the  act  will  become  a  dead 
letter,  and  the  Sessions  will  be  again  harassed  by  an  innu- 
merable class  of  cases  which  it  was  the  object  of  the  legis- 
'  Iature  to  set  at  rest.  On  these  grounds  the  order  of  Ses- 
sions cannot  be  sustained. 

Bay  ley,  J. — [  do  not  think  it  necessary  ~to  decide, 
(although  I  may  entertain  an  opinion  on  the  point,)  that 
where  the  rent  actually  amounts  to  10/.,  but  the  Justices 
have  found  that  the  annual  value  is  less  than  that  sum,  a 
settlement  will  or  will  not  be  gained;  but  as  far  as  I  can  at 
present  form  a  judgment,  I  would  say,  that  the  previous  acts 
of  parliament,  which  declare  that  the  tenement  shall  be  of 
the  value  of  10/.,  are  not  affected,  upon  the  question  of  value, 
by  the  59  Geo.  3.,  and  that  the  latter  statute  does  not  super- 
sede the  necessity  which  previously  existed  of  proving  the 
actual  value.  But  independently  of  that  point,  I  am  of 
opinion  that  this  pauper  was  removeable,  notwithstanding 
the  fact  of  his  renting  a  tenement  of  10/.  at  the  time  he 
became  chargeable,  and  that  he  had  not  gained  a  settlement 
in  the  parish  of  St.  Bototph.  It  is  very  material,  to  attend 
to  the  date  of  the  order  of  removal.  Mr.  Nolan  says  that 
the  pauper  was  not  chargeable,  because  he  had  property  of 
his  own  which  might  have  been  applied  to  his  own  main- 
tenance before  he  received  relief  from  the  parish;  and  that 
although  the  parish  did  in  point  of  fact  relieve  him,  yet  he 
was  not  actually  chargeable  within  the  meaning  of  the  35 
Geo.  3.  c.  101.  But  it  appears  to  me,  that  if  the  parish 
officers  did  not  act  fraudulently,  and  if  they,  by  an  order  of 
Justices,  are  compelled  to  relieve  the  pauper,  (and  it  does 
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not  appear  here  that  they  knew  he  had  any  means  of  sap- 
porting  himself,)  and  a  charge  is  actually  brought  upon  the 
parish  for  the  purpose  of  maintaining  him,  we  are  bound  to  %.  IW° 
hold  that  he  was  actually  chargeable  within  the  meaning  of  The 
that  statute.  Let  us  attend  to  the  history  of  the  law,  with  of  Ampthill. 
reference  to  the  power  of  removing  a  pauper.  It  is  con- 
tended, that  although  this  pauper  might  not  have  gained  a 
settlement,  still  he  was  not  removeable.  The  statute  13  and 
14  Car.  %.  says  that,  if  a  person  comes  to  settle  upon  a 
tenement  of  less  than  the  value  of  10/.,  he  shall  be  remove- 
able  within  forty  days,  if  he  is  likely  to  become  chargeable  ; 
and  it  is  now  insisted,  that  after  those  forty  days  are  expired, 
he  would  be  irremoveable.  But  we  are  to  see  what  alteration 
has  been  ipade  in  the  law  in  that  respect  by 'the  35  Geo.  3. 
c.  101.  That  statute  recites  the  13  and  14  Car.  2.,  and 
takes  away  the  power  of  removing  persons  who  are  likely  to 
become  chargeable,  and  declares  that  the  parish  officers 
must  wait  until  the  pauper  is  actually  chargeable;  but  when 
be  is  actually  chargeable,  then,  the  legislature  says,  "  iu 
which  case  two  Justices  of  the  Peace  are  hereby  ini pow- 
ered to  remove  the  person  or  persons  in  the  same  manner, 
and  subject  to  the  same  appeal,  and  with  the  same  powers, 
as  might  have  been  done  before  the  passing  of  this  act  with 
respect  to  persons  likely  to  become  chargeable."  I  take  the 
meaning  of  these  two  statutes  together  to  be  this;  that  sup- 
posing, under  the  13  and  14  Car.  2.,  a  person  could  not  be 
removed  who  was  likely  to  become  chargeable,  unless  the 
proper  steps  were  taken  for  that  purpose  within  forty  days, 
the  35  Geo.  3.  has  taken  away  from  the  Justices  the  power 
of  removing  on  the  ground  of  being  likely  to  become  charge- 
able ;  but  if  at  any  period  of  the  year  the  person  becomes 
actually  chargeable,  then  he  is  liable  to  be  removed,  as  he 
might  have  been  under  the  previous  statute,  whether  the 
forty  day 8  had  or  had  not  expired.  That  being  the  case,  a 
person  who  is  become  chargeable  is,  at  all  events,  liable  to 
be  removed,  unless  he  has  obtained  a  settlement  in  the 
parish  in  which  he  happens  to  be.    The  59  Geo*  3.  c.  50. 
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introduces  a  new  legislative  provision  respecting  the  acqui- 

_,    vr  sition  of  a  settlement  by  renting  a  tenement.     Inasmuch  as 

The  King  . 

v.  before  that  act,  by  a  residence  upon  a  tenement  of  the  value 

Inhabitants  °^ 10^  a  Person  acquired  a  settlement  if  he  only  resided  for 
of  Ampthill.  forty  days,  though  he  had  only  paid  part  of  the  rent,  this 
statute  introduces  new  regulations,  and  provides,  among 
other  things,  "  that  no  person  shall  gain  a  settlement  in  any 
parish  or.township  by  renting  a  tenement,  unless  such  tene- 
ment shall  consist  of  a  house  or  building,  being  a  separate 
and  distinct  dwelling-house  or  building,  bona  fide  hired  at 
and  for  the  sum  of  10/.  a  year  at  the  least,  for  the  term  of 
one  whole  year;  nor  unless  such  house  or  building  shall  be 
held  and  occupied,  and  the  rent  for  the  same  actually  paid, 
for  the  term  of  one  whole  year  at  the  least,  by  the  person 
hiring  the  same/9  Now  this  pauper  took  a  tenement  at 
Midsummer,  1822,  and  resided  in  it  for  a  year,  and  a  year's 
rent  became  in  arrear.  At  the  conclusion  of  his  year  he 
might  have  made  a  tender  of  his  rent  upon  the  premises  at 
sunset  or  the  last  hour  of  the  day,  and  that  would  probably 
be  considered  as  equivalent  to  an  actual  payment.  There 
are  many  cases  in  which  the  law  considers  a  tender  as 
equivalent  to  payment,  but  the  party  must  be  always  ready 
to  make  the  payment  when  it  is  due.  Here  the  rent  was 
due  at  Midsummer,  1823.  In  July  of  that  year  and  before 
he  had  actually  paid  any  rent,  he  applies  to  the  parish  for 
relief,  and  actually  becomes  chargeable.  Was  he  settled  at 
that  time?  No ;  because,  according  to  the  words  of  the  act 
of  parliament,  he  had  not  then  actually  paid  the  rent  for  the 
term  of  one  whole  year,  and  consequently  he  had  gained  no 
settlement.  On  the  5th  of  August  following  he  is  actually 
removed  by  an  order  of  Justices.  There  is  an  appeal 
against  that  order;  what  is  the  ground  of  the  appeal?  Be- 
cause at  that  period  he  was  not  removeable.  Had  he  acquired 
a  settlement  at  that  period?  No,  he  had  not ;  for  no  rent  had 
been  paid  at  that  time.  The  payment  of  the  rent  afterwards 
does  not  make  the  previous  order  of  removal  by  the  Justices 
a  bad  order ;  he  is  removed  to  another  placp,  not  having 
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done  any  act  to  obtain  a  settlement  in  the  place  from  whence 
he  was  removed.  For  these  reasons  it  appears  to  me  that 
the  order  of  removal  was  good;  that  the  Sessions  did  right 
m  confirming  it,  and  that  their  order  ought  to  be  confirmed.  Jn    The 


HABITANTS 

of  Amptuill 


HolroyD,  J  .--I  am  of  the  same  opinion:  In  order  to 
gain  a  settlement  by  renting  a  tenement,  the  59  Geo.  3.  c.  50. 
requires  certain  things  to  be  done  which  were  not  requisite 
previously  thereto.  One  of  those  things  appears  to  me  not 
to  have  been  done  by  this  pauper  in  order  to  gain  a  settle- 
ment in  the  parish  where  be  was  actually  residing  and 
renting  a  tenement  at  the  time  the  order  of  removal  was 
made,  namely,  the  actual  payment  of  a  year's  rent.  It  ap- 
pears that  the  rent  had  not  been  paid  at  the  end  of  the  year, 
nor  had  any  attempt  been  made  to  pay  it.  It  is  true  that 
the  landlord  gave  him  a  fortnight  to  pay  it  in,  but  there  was 
no  actual  payment  nor  any  thing  done  which  can  be  consi- 
dered in  laW  as  an  actual  payment.  That  being  the  case,  no 
settlement  appears  to  have  been  gained  by  the  renting  of  the 
tenement.  Without  determining  the  objection  as  to  the  find- 
ing of  th6  Sessions,  that  this  tenement  was  under  the  value 
of  10/.,  I  think  it  is  sufficient  to  give  our  opinion  upon  the 
foundation  that  the  rent  was  not  actually  paid  at  the  time 
the  order  of  removal  was  made.  Subsequent  payment  of 
rent  dtfes  not  by  retrospect  gain  a  settlement  under  69  Geo. 
3.  after  a  pauper  has  actually  become  chargeable,  and  has 
been  removed. 

LtttLedale,  J. — We  need  not  decide  whether  the 
Sessions  were  at  liberty  to  inquire  into  the  actual  value  of ' 
the  tenement,  or  whether  they  were  bound  by  the  actual 
contract  to  pay  10/.  a  year ;  for  it  appears  to  me  that  since 
the  59  Geo.  3.  this  persou  did  not  gain  a  settlement,  inas- 
much as  the  act  directs  that  no  settlement  shall  be  gained 
until  the  rent  is  paid.  Now  the  rent  here  was  not  paid 
until  14  days  after  the  pauper  was  removeable.  He  was 
removed  on  the,  5th  of  August,  and  at  tfcat  time  he  had  not 
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gained  a  settlement.   If  he  had  not  then  gained  a  settlement, 

the  subsequent  payment  of  rent  would  not  gain  him  one 

v.  retrospectively.     If  he  is  once  well  removed,  the  subsequent 

tMo!.!^a,ut«  payment  of  rent  could  not  invalidate  the  order;  and  it  ap- 

of  Amptuill.  pears  to  me  that  he  was  actually  chargeable,  though  he  had 

property  enough  to  pay  his  rent.    The  parish  officers  were 

summoned  to  shew  cause  why  they  did  not  relieve  him,  and 

having  in  fact  been  compelled  to  pay  him  fourteen  shillings, 

he  was  actually   chargeable,  and  was   capable  of  being 

removed  under  the  35  G.  3.  c.  101. 

Order  of  Sessious  confirmed. 


The  King  v.  The  Inhabitants  of  Woolpit. 
Where  a  paii-  JoHN  PENNELL,  his  wife  Susan  Powell,  and  their 

per  contracted  ,  ._  _  _  .  _  -  , 

in  writing  for   two  children,  were,  by  an  order  of  two  Justices,  removed 

the  purchase    from  t|ie  parish  of  Woolpit  to  the  parish  of  Combs,  both  in 

of  two  cot-  r  r  r  * 


tages  and  gar-  the  County  of  Suffolk.     On  appeal  the   Sessions  quashed 

price  of  70/      ^e  order,  subject  to  the  opinion  of  this  Court  upon  the 

and  paid  io/.    following  case : 

the^a^ofthe      ^n  J'^l/f  1819*  an  estate  was  offered  for  public  sale,  in 

agreement,  lots.  One  lot,  consisting  of  a  dwelling-house  in  two  tene- 
but  never  af-  .  .  .  .  ___         .     . 

tcrwnrds  paid  merits,  with  gardens,  situate  in  the  parish  of  rroolptt,  in  the 

llJ.e  /cmainder  occupations  of  two  persons  of  the  names  of  Drake  and 
chase  money :  lirowni/ig,  was  agreed  to  be  purchased  at  the  auction  by 
2dWnot  such  T,fomas  Py»"*»>  for  the  sum  of  7.6/.  The  estate  was  sold 
an  equitahle  subject  to  the  following,  among  other  conditions: — "Every 
render  him  ir-  purchaser  shall  immediately  pay  down  a  deposit,  in  the  pro- 

removeable  portion  of  10/.  for  every  100/.  for  his  or  her  purchase  money* 
from  the  pa-     *  '  r  •" 

rish  in  which    to  the  vendor  or  his  agent,  and  sign  an  agreement  for  the  pay- 

the  property  ment  Qf  tne  remainder  to  the  vendor  on  the  1 1th  day  of  Oc- 
was  situated.  m         t  J 

tober,  1819,  at  which  time  the  purchases  are  to  be  com- 
pleted, and  the  respective  purchasers  are  then  to  have  the 
actual  possession  of  their  respective  lots,  except  of  the  cot- 


TheKivo 


TRINITY  TERM,  FIFTH  GEO.  IV.  457 

tages,  and  such  lots  as  are  let  off,  of  which  the  respective  1824. 
purchasers  are  then  to  be  entitled  to  the  receipt  of  the  rents 
and  profits,  all  outgoings  to  that  time  being  cleared  by  the 
vendor.  Upon  payment  of  the  remainder  of  the  purchase  Tb* 
money  at  the  time  above  mentioned,  the  vendor  shall  con-  Qf  Woolpit. 
vey  the  lots  to  the  respective  purchasers,  each  purchaser  to 
prepare  the  conveyance  to  him  or  her.  If  any  purchaser 
shall  neglect  or  fail  to  comply  with  the  above  conditions,  his 
or  her  deposit  money  shall  be  actually  forfeited  to  the 
vendor,  who  shall  be  at  full  liberty  to  re-sell  the  lot  or  lots 
bought  by  .him  or  her,  either  by  public  auction  or  private 
contract,  and  the  deficiency,  if  any,  occasioned  by  such 
second  sale,  together  with  all  expenses,  &c.  shall  be  made 
good  by  the  defaulters  at  this  sale/'  Pyman  paid  the  de- 
posit of  7/.  1$*.,  and  having  signed  a  written  agreement  for 
completing  the  purchase,  which  was  also  signed  by.  the 
auctioneer,  as  agent  for  the  vendor,  he  was  let  into  posses* 
sion,  and  continued  to  receive  the  rents  and  profits  until 
July,  1832.  Pyman  was  ready  to  have  paid,  and  called 
upon  the  vendor  for  the  purpose  of  tendering  him  the  re- 
mainder of  the  purchase  money,  but  some  difficulty  having 
arisen  as  to  the  title,  no  conveyance  was  ever  prepared 
by  him.  On  the  24th  July,  1822,  Pyman  contracted  with 
the  pauper  to  sell  him  the  said  premises  for  70/.,  and  the 
following  memorandum  of  agreement  was  drawn  up  and 
nigned  by  them : — "  Mr.  John  Pennell  has  this  day  paid 
Mr.  Thomas  Pyman  the  sum  of  10/.  in  part  of  the  pur- 
chase money  for  two  cottages  and  gardens  at  Woolpit,  in 
Suffolk.  Mr.  Pennell  agrees  to  give  Mr.  Pyman  4/.  for  this 
year's  rent  of  the  cottages."  No  further  sum  was  paid 
by  the  pauper,  nor  was  any  conveyance  executed.  On  the 
28th  July,  Pennell  obtained  leave  of  a  tenant  of  one  of  the 
above  cottages,  to  build  a  house  in  the  corner  of  the  garden. 
He  began  to  build  the  house,  but  never  completed  it,  and 
never  lived  on  the  premises ;  but  in  1822  put  into  the 
houpe,  which  had  neither  doors  nor  windows,  some  barrels 
of  beer,  which  he  sold  there  during  the  fair  at  Woolpit.     On 
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1J&4*  the  3d  October,  184$,  the  pauper,  who  had  become  embar- 
rassed in  his  circumstances,  was  arrested,  and  went  to 
prison*  On  the  2 1st  of  the  same  month  he  executed  a  deed 
Th«  of  assignment  of  his  personal  estate  to  trustees,  for  the  be- 
of  WooLPit.  nfefit  of  his  creditors,  with  a  covenant  to  execute  a  convey- 
ance of  all  his  real  estate,  whenever  such  deed  should 
be  tendered  to  him  by  his  trustees.  The  deed  also  con- 
tamed  a  covenant,  that  if  there  should  be  any  surplus 
arising  from  the  sale  of  his  estates,  real  and  personal,  after 
the  payment  of  his  debts,  it  should  be  paid  over  to  the  pau- 
per. A  short  time  prior  to  the  23d  December,  1824,  the 
date  of  the  order  of  removal,  the  trustees  agreed  to  sell 
the  same  premises  which  the  pauper  had  purchased  of  Py- 
man,  to  Mr.  Cobbo/d,  for  the  sum  of  130/.,  who  subse- 
quently paid  the  purchase  money,  and  was  let  into  posses- 
sion. Soon  after  the  execution  of  the  above-mentioned  deed 
of  assignment,  the  pauper,  who,  since  his  arrest,  had  at 
intervals  been  deranged,  became  a  confirmed  lunatic,  and 
for  some  time  prior  to,  and  on  the  2Sd  December,  1822, 
had  been,  and  was,  kept  in  close  custody  in  the  parish, 
and  at  the  time  of  the  hearing  of  this  appeal  was  confined 
in  Bedlam*  On  the  24th  July,  1822,  when  the  pauper 
made  the  contract  with  Pyman,  he  resided  with  his  family 
in  lodgings  at  Woolpit,  and  continued  there  until  he  went 
to  prison.  His  wife  and  family  remained  in  Woolpit  up 
to  the  time  of  the  execution  of  the  order  of  removal.  The 
question  for  the  opinion  of  the  Court  is,  whether  the  pau- 
per was  immoveable  from  the  parish  of  Woolpit  at  the 
date  of  the  order  of  removal. 

Dover,  in  support  of  the  order  of  Sessions.  The  pauper 
was  irremoveable  from  the  parish  of  Wootpit,  on  the  general 
principle  that  no  man  in  this  country  can,  by  the  law  of  the 
land,  be  removed  from  his  own.  There  are  two  proposi- 
tions necessary  to  make  out  in  the  present  case;  first,  that 
the  pauper  had  such  an  equitable  estate  that  a  court  of 
equity  would  decree  a  conveyance,  and  that  consequently  be 
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would  be  immoveable ;   mod  second,  that,  assuming  him        16G4* 

to  have  an  interest  of  that  description,  it  was  not  devested       Wv"° 

by  the  act  of  his  trustees  in  the  subsequent  sale  to  Mr.         %. IlfG 

Cobbold.    It  is  not  contended  that  the  pauper  earned  a  set*  „     The 

Inhabitants 
dement  in  Woolpit  by  the  means  stated  in  the  case,  but  0f  Woolpit. 

merely  that  he  was  immoveable.  The  first  question  is; 
had  he  an  equitable  estate  in  this  parish  by  means  of  the 
agreement  for  the  sale  of  the  cottages  and  gardens,  en- 
tered into  between  him  and  the  vendor?  According  to  the 
rules  of  equity  he  clearly  had.  In  Com.  Dig.  tit.  Chancery 
[4.1.  1.]  it  is  said,  "  that  if  there  are  articles  for  a  pur- 
chase, the  vendor  stands  seised  in  trust  for  the  purchaser 
before  a  conveyance  executed/9  Ca.  Ch.  39.  2  P.  Wins. 
629.  Payne  v.  MeUer(a),  Seton  v.  $lade(b),  Green  v. 
Smith  (c),  and  Broome  v.  Monck  (d),  are  authorities  for  the. 
maxim,  that  equity  looks  upon  things  agreed  to  be  done, 
as  actually  performed.  The  agreement  for  sale,  therefore, 
between  the  vendor  and  the  pauper,  must,  upon  this  princi- 
ple, be  considered  as  a  thing  actually  done,  although  the 
conveyance  had  not  been  executed.  It  is  clear  that  if  the 
pauper  had  paid,  or  offered  to  pay,  the  remainder  of  the 
purchase  money,  he  would  have  been  entitled  to  go  into 
equity  to  have  a  conveyance  decreed.  The  agreement 
operated  as  a  conveyance  of  a  positive  interest,  and  gave 
him  such  a  possessory  right  as  would,  at  least,  render  him 
immoveable.  This  is  a  much  stronger  case  than  Rex  v. 
Edington  (e),  and  Rex  v.  Horsley  (/),  in  which  last  case  it 
was  held,  that  a  sole  next  of  kin  entitled  to  take  out  ad- 
ministration to  the  intestate,  had  such  an  equitable  interest 
in  a  leasehold  tenement  of  the  latter,  as  to  confer  a  settle- 
ment and  render  her  immoveable.  The  case  of  Rex  v. 
Stone  (g),  and  Rex  v.  Staplegrove  (A),  are  also  strong  autho- 
rities to  the  same  effect.  All  that  is  necessary  to  shew 
here  is,  that  the  pauper  was  not  removeable  within  the  spirit 

(a)  6  Ves.  349.  (e)  1  East,  28a 

(6)  7  Id.  305.  (/)  8  Id.  405. 

(r)  1  Atk.  572.  (g)  6  T.  R.  295. 

(d)  10  Vcs.  597.  (A)  2  B.  &  A.  527. 
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of  the  statute  13  &  14  Car.  2.  as  a,  vagrant  intruder  into  a 
f^C**      parish  in  which  he  had  nothing  of  his  own.     If  he  had  any 
v.  interest  whatever,  legal  or  equitable,  he  would  be  irremove- 

Inhabitants  ak'e  uPon  *c  ■8P'"t  of  that  statute,  although  the  interest 
of  Woolpit.  would  not  be  sufficient  to  confer  a  settlement.  This  case  is 
distinguishable  from  Rex  v.  Geddinglon  (a),  and  Rex  v.  Long 
Bennington,  T.  T.  57  G.  3.  (6),  because  in  each  of  those  cases 
the  struggle  was  not  to  shew  that  the  paupers  were  irremove- 
able,  but  that  they  bad  gained  a  settlement  by  reason  of  the 
estates  then  under  consideration ;  and  in  both,  default  had 
been  made  by  the  vendees  by  the  non-performance  of  their 
respective  contracts.  Here  the  only  object  is  to  shew  that  the 
pauper  was  irremoveable,  and  here  no  default  has  been  made, 
the  agreement  never  having  been  vacated.  This  case  is  also 
.distinguishable  from  Rex  v.  Horndon-on-the- Hi/l  (c),  and 
Rex  v.  Hagworthingham  (d),  which  were  cases  of  doubtful 
equity,  and  where  the  paupers  had  merely  a  personal  license, 
under  which  no  interest  passed  which  was  capable  of  as- 
signment. Then,  secondly,  assuming  that  the  pauper  had 
such  an  equitable  interest  in  this  parish  as  to  render  him 
irremoveable,  the  question  is,  whether  his  interest  was  de- 
vested by  the  act  of  his  trustees  in  the  subsequent  sale  to 
Mr.  Cobbold.  It  is  clear,  that  at  the  date  of  the  order  of 
removal,  the  pauper  himself  had  done  nothing  to  part  with 
his  interest.  He  had  never  executed  any  conveyance  of  this 
estate,  nor  had  any  ever  been  tendered  to  him  for  execution. 
It  stands,  therefore,  that  whatever. interest  he  had  in  the 
estate,  still  remaius  in  him.  The  trust  deed  which  he  exe- 
cuted, contained  a  covenant  that  he  should  execute  such  a 
conveyance,  when  tendered  to  him,  and  although  that  co- 
venant might  be  enforced  in  a  Court  of  Equity,  still  his 
interest  remains  unimpeached.  The  Court  below  having 
determined  that  the  pauper  was  irremoveable,  this  Court 
will  make  every  intendment  to  support  that  conclusion. 

(a)  Ante,  vol.  Hi.  403. 

(6)  Not  reported,  sed  vide  Mr.  Justice  Bayley'*  statement  of  the 
case  in  Rex  v.  Geddinglon,  ante,  vol.  iii.  405. 
(c)  4  M.  &  S.  562.  ((/)  Ante,  vol.  iii.  16. 
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Storh  and  H.  Cooper,  contrik,  were  stopped  by  the  Court. 

Bay  ley,  J. — I  am  of  opinion  that  the  order  of  Ses~     The  King 
signs  must  be  quashed.     After  the  decision   of  -Rex  v.         j^e 
Geddiitgton,  which  was  founded  upon  Rex  v.  Long  Ben*  Inhabitants 

......     A    .  j     •  i  „     of  WOOLPIT. 

tangton,  it  is  quite  idle  to  contend  that  the  mere  payment  of 
a  deposit  upon  the  purchase  of  an  estate  of  this  description, 
is  sufficient  to  confer  such  an  equitable  estate,,  as  will  con- 
fer a  settlement  or  render  the  party  immoveable.  Those 
cases  have  decided. that  an  equitable  right  is  not  sufficient 
to  confer  a  settlement,  or  make  the  pauper  immoveable. 
There  must  be  an  equitable  estate  actually  vested  to  pro- 
duce these  consequences.  It  is  impossible  to  say  that  this 
pauper  ever  had  an  equitable  estate.  He  had  an  equitable 
right;  that  is  to  say,  he  had  a  right  upon  the  payment  of 
the  remainder  of  the  purchase  money,  to  go  into  a  Court 
of  Equity  and  call  upon  the  vendor  for  a  conveyance.  He 
had  an  inchoate  equitable  right,  but  clearly  had  not  an  equi- 
table estate.  It  never  could  be  predicated  of  him,  that  he 
bad  a  right  to  go  into  a  Court  of  Equity,  and  demand  a  con- 
veyance of  the  estate  at  all  events,  and  say  that  he  was 
seised  iu  bis  demesne  as  of  fee,  in  Equity. 

Holroyd,  J. — I  am  also  of  opinion,  that  so  far  from  the 
pauper  having  an  equitable  estate,  he  had  not  even  a  right 
to  go  into  a  Court  of  Equity  until  he  had  tendered  or  sig- 
nified his  consent  to  pay  the  remainder  of  the  purchase 
money ;  and  if  it  was  refused  on  the  other  side,  and  he  had 
filed  a  bill  in  equity,  notwithstanding  the  refusal,  the  bill,  I 
should  presume,  would  be  dismissed  with  costs.  He  had 
no  right  to  go  into  equity,  unless  he  had  done  or  offered  to 
do  all  that  was  necessary  on  his  part  to  perfect  his  title. 

Littledale,  J. — I  am  of  the  same  opinion.  He  had 
no  right  to  go  into  equity,  unless  he  did  something  else, 
which  he  had  not  done. 

Order  of  Sessions  quashed  (a). 

(a)  Vide  Res  v.  Northweald  Battel ty  ante,  276. 
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The  King  v.  The  Inhabitants  of  St.  Nicholas, 
Leicester. 

A  bastard        15 Y  an  order  of  two  Justices,  Caroline  Littlewood  was 
aVextra'paro-  renioved   from  the  parish  of  All  Saints,  in  Derby,  to  the. 

chial  place,      parish  of  St.  Nicholas  in  Leicester.    On  appeal,  the  Ses- 
doesuotac-        .  .  .   .  r    ,. 

quire  its  mo-     wons  confirmed  the  order,  subject  to  the  opinion  of  this 
tWs  settle-      Court  on  the  f0liowing  ca8e  :_ 
roenc.  .... 

The  pauper  is  the  illegitimate  child  of  Elizabeth  Lit- 

tlewood,  now  deceased,  and  was  born  in  the  month  of  May, 
1822,  in  an  extra-parochial  place,  called  the  Black  Friars, 
in  Leicester,  which  is  not  a  vill,  and  for  which  no  over- 
seers have  ever  been  appointed.  She  was  shortly  afterwards 
taken  by  her  mother  to  the  parish  of  J 11  Saints,  Derby, 
where  she  remained  until  the  death  of  her  mother,  and  up 
to  the  time  of  making  the  order  of  removal  in  question. 
Elizabeth  Littlewood,  the  mother,  had,  six  years  previously 
to  the  birth  of  the  daughter,  gained  a  settlement  in  the 
parish  of  St.  Nicholas,  and  was  legally  settled  ia  that  parish 
at  the  time  of  the  birth  of  the  child,  and  of  her  own  death. 

N.  R.  Clarke  (with  whom  was  Goulbum),  in  support  of 
the  Sessions.  The  question  for  the  decision  of  the  Court 
is,  whether  a  bastard,,  born  in  an  extra-parochial  place, 
where  it  can  acquire  no  settlement  by  birth,  is  removeable. 
to  the  place  of  settlement  of  the  mother.  That  question 
must  be  decided  in  the  affirmative.  The  child  of  a  British 
born  subject  must  ex  necessitate  have  a  settlement  some- 
where* If  it  be  an  illegitimate  child,  and  cannot  acquire 
a  birth  settlement,  its  settlement  must  follow  that  of  the 
mother,  to  which  it  is  removeable.  This  principle  is  not 
new.  So  early  as  2  Bulstrode,  35$.  it  was  resolved  that  if 
a  child  be  born  a  bastard  in  the  House  of  Correction,  to 
which  the  mother  has  beep  sent,  |ts  settlement  shall  follow 
that  of  the  mother,  and  it  shall  not  be  settled  in  the  parish 
where  the  prison  is  situate.    When  that  case  was  decided, 
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there  was  no  act  of  parliament  respecting  the  settlement 
of  bastard  children ;  but  since  thai  various  statutes  have 
passed  providing  for  the  case  of  a  birth  pending  an  order  of 
removal  (a)  ;  for  bastards  born  in  lying-in  hospitals  (b) ;  _     The 
in  a  house  of  industry  in  an  incorporated  district  (c);  under  of 

a  certificate  from  a  benefit  society  (d) ;  in  gaolfej;  and  StNichoLa5, 
where  a  pregnant  woman  has  been  fraudulently  removed 
from  one  parish  to  another  (f).  In  the  case  of  Whitechapel 
v.  Stepney  (g)  it  is  laid  down  that  the  place  of  the  birth  of 
a  bastard  child  is  the  place  of  its  settlement ;  "  for  it  gains 
a  settlement  in  such  place  ex  necessitate."  But  if  the  birth 
place  be  extra-parochial,  and  consequently  it  can  have  no 
settlement  in  such  place,  it  follows  of  necessity  that  it 
acquires  a  settlement  by  parentage,  for  otherwise  it  cannot 
be  provided  for  at  all,  but. must  perish.  [Bay let/,  J.  Every 
person  is  entitled  to  be  provided  for  in  the  parish  where 
he  happens  to  be,  unless  the  parish  officers  can  find  some 
other  place  to  which  he  may  be  sent.]  But  suppose  the 
case  of  an.  illegitimate  child  residing  in  an  extra-parochial 
place,  there  is  no  mode  by  which  such  a  child  can  ob- 
tain relief  but  by  committing  an  act  of  vagrancy  and  wan- 
dering into  some  parish  in  order  to  obtain  that  support 
which  the  law  considers  him  entitled  to  receive.  A  bastard 
child,  born  in  the  transit  of  the  mother  from  one  parish  to 
the  other,  is  held  to  be  settled  in  the  mother's  parish/A^). 
[Bay ley,  J*  Certainly.  Suppose  the  mother  to  be  resident 
in  the  parish  of  it.  being  settled  in  the  parish  of  B.  and. 
in  the  removal  from  A.  to  B.  the  child  is  born  in  C.  there 
is  no  doubt  that  the  child  would  be  settled  in  B.  because 
the  law  considers  the  question  of  settlement  as  if  the  mother 
had  arrived  at  the  latter  parish  at  the  time  of  the  birth.  It 
would  be  hard  that  the  parishioners  of  C.  should  suffer  from 
the  accidental  circumstance  of  the  child  being  dropt  in 

(a)  35  G.  3.  c.  101.  8.  6.  (e)  54  G.  3.  c.  170. 

(b)  13  G.3. c.  82.  & 54  G. 3.c.  170.    (f)  See  2  Bott.  2.  pi.  4.  &  pi.  0. 

(c)  20  G.  3.  c.  S6.  &  54  G.  3.  c.  170.    (g)  2  Bott-.  1. 

(</)  33  G.  3.  c.  54.  (h)  2  Bott.  4.  pi.  10.' 
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transitu  in  their  parish.]    Then  conies  the  question  whether 
the  child  in  this  instance  must  not  be  relieved  by  its  mo- 
ther's parish.    It  can  gain  no  settlement  in  the  place  of  its 
Inhabitants  birth,  and  if  it  does  not  acquire  the  settlement  of  its  mo- 

of  tber,  it  will  acquire  no  settlement  any  where,  and  will  be 

St.  Nicholas.        ...  ,.  „     r™  ••  *  i  ..    *«\rt   «    - 

entitled  to  no  relief.    The  provisions  of  the  statute  49  tx.  3. 

c.  68.  s.2.  afford  a  strong  argument  to  shew  that  the  child 
must  follow  the  settlement  of  its  mother.  By  that  statute 
it  is  enacted,  "  that  if  any  single  woman  shall  declare  herself 
to  be  with  child,  and  that  such  child  is  likely  to  be  born  a 
bastard,  and  to  be  chargeable  to  any  parish,  township,  or 
extra-parochial  place,  and  shall  in  an  examination  to  be  taken 
in  writing,  upon  oath,  before  any  justice,  8cc.  charge  any 
person  with  having  gotten  her  with  child,  it  shall  be  lawful 
'  for  such  justice,  upon  application  made  to  him  by  the  over- 
seer of  the  poor  of  such  parish  or  township,  or  by  any 
substantial  householder  in  such  extra-parochial  place"  to 
issue  out  his  warrant  for  the  apprehension  of  such  person, 
&c.  Now,  at  first  sight,  it  might  seem  from  this  statute, 
that  the  burthen  of  maintaining  a  bastard  child,  bom  in  an 
extra-parochial  place,  would  fall  upon  the  inhabitants  of 
such  place,  and  that  a  remedy  would  be  given  against  the 
putative  father.  But  neither  of  these  consequences  follows. 
No  power  whatever  is  given  to  proceed  against  the  putative 
father  in  the  case  of  a  bastard  born  in  an  extra-parochial 
place;  the  law  not  having  provided  for  such  a  case.  It 
is  clear  that  where  a  township  or  extra-parochial  place  ddes 
not  maintain  its  own  poor,  there  is  no  person  to  whom  the 
maintenance  money,  which  the  putative  father  would  be 
liable  to  pay,  could  be  paid.  But  if  the  Court  should  hold 
that  the  child  is  settled  in  the  mother's  parish,  there  would 
be  no  difficulty  in  apprehending  the  putative  father,  and 
making  him  give  security  for  the  maintenance  of  the  child.' 
If,  on  the  contrary,  it  should  hold  that  the  settlement  does 
not  follow  that  of  the  mother,  then  the  putative  father  is' 
perfectly  secure,  and  the  child   will  have  no  settlement 
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whatever,  nor  be  entitled  to  any  relief  without  committing 
iui  act  of  vagrancy  (a). 

Nolan,  contnL    It  is  a  mistake  to  suppose  that  the  sja-  iRH^J5AHTS 
tute  49  Geo.  3.  c.  68.  is  confined  in  its  operation  to  places  of 

where  there  are  overseers  to  put  the  law  in  force,  against  the  *  i080**8* 
putative  fathers  of  bastard  children.  Undoubtedly,  in  places 
where  there  are  overseers,  they  are  the  oply  persons  who 
can  make  the  complaint;  but  it  is  equally  clear,  that  in 
extra-parochial  places,  where  there  are  no  overseers,  any 
substantial  inhabitant  may  apply  to  the  justice  and  obtain 
a  warrant  to  apprehend  the  father,  and  compel  him. to.  give 
security  for  the  maintenance  of  the  child.  The  argument 
on  the  other  side,  that  because  a  bastard  is  not  settled  in 
the  place  where  it  happens  to  be  born,  it  therefore  takes 
the  mother's  settlement,  cannot  be  supported.-  The  law  re- 
cognizes primft  facie  no  settlement  of  a  bastard  child,  ex- 
cept the  place  of  its  birth,  and  no  case  has  yet  occurred  in 
which  it  has  been  attempted  to  make  a  bastard  follow  the 
settlement  of  the  mother,  except  it  has  been  so  provided  by 
particular  acts  of  parliament,  as  in  the  instances  put  on  the 
Other  side,  which  are  cases  expressly  excepted  from  the  ge- 
neral rule.  It  appears  to  be  perfectly  clear,  from  the  pro- 
visions of  the  49  Geo.  3.  c.  68.,  that  the  legislature  did  not 
intend  the  maintenance  of  bastards,  born  in  an  extra-paro- 
chial place,  to  be  provided  for  by  the  parish  in  which  the 
mother  might  be  settled.  Had  such  been  the  intention,  no 
doubt  the  statute  would  have  contained  some  provision  to 
that  effect ;  instead  of  which,  it  seems  to  enact  the  con- 
trary, by  giving  a  remedy  against  the  father  to  the  inhabi- 
tants of  the  extra-parochial  place'.  .  It  is  a  fallacy  to  say  • 
that  the  pauper  must  belong  somewhere,  and  must  be 
removeable  to  some  place,  or  else  perish,  unless  she  be 
removed  to  the  mother's  settlement.  It  by  no  means  follows 
that  every  person  in  England  must  have  a  place  of  settle- 
ment to  which  he  is  removeable.    Hundreds  of  persons  in 

(a)  See  JRw.v.  Oakmercy  ante,  vol.  i.  437. 
VOL.  IV.  H  H 
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this  coufitty  are  relieved  as  .casual  poor,  \r  ho  have  no«settle»- 
ment  whatever,  and  upon  this  principle,  that  if  a  bastard 
pauper  have  no  settlement,  he  must  be  relieved  as  casual  poor. 
In  Rexv.Saigkton+on-the-Hill(a)a.  pauper,  having  gained  a 
settlement  iti  a  township  which  afterwards  ceased  to'main- 
St.Nicholas.  kj^  jte  ovm  poof^  wag  retnoved  to  his  previous  settlement, 
iind  the  removal  was  held  bad.  On  that  occasion,  Abbott., 
C  J.  said,  "  There  may  be  many  cases  where  a  pauper 
having  no  settlement  in  the  place  where  he  may  happen 
to  be,  may  still  not  be  immoveable  from  it,  either  because 
he  has  no  settlement  at  all,  or  because  the  parish  officers 
aha  not  enabled  to  discover  the  place  of  his  settlement." 
This  k  one  of  those  cases  in  which  the  pauper  is  immove- 
able. It  does  not  come  within  the  meaning  of  arty  of  the 
statutes,  either  authorizing  the  removal  of  paupers,  or  esta- 
blishing the  various  modes  by  which  settlements  may  be 
gained,  and  therefore  without  some  enactment  expressly 
'upon  the  subject,  a  bastard  child  cannot  be  removed  to  any 
place,  except  that  of  its  birth,  and  where  that  place  happens 
to  be  extra-parochial,  it  is  then  entirely  immoveable,  and 
must  be  maintained  as  casual  poor,  by  the  parish  in  which 
it  happens  to  reside.  On  these  grounds  the  order  of  Ses- 
sions must  be  quashed. 

F.  Ctintoti)  on  the  banle  side,  was  stopt  by  the  Court. 

Bayley,  J.  —  The  argument  urged  in  support  of  the 
order  of  Sessions,  is  founded  on  the  supposition  that  every 
person  in  this  country  must  have  some  settlement  to  which 
he  may  be  removed.  That,  however,  is  not  so.  If  those 
circumstances,  which  the  law  says  shall  confer  a  settle- 
ment apply  to  the  case  propounded,  then  the  party  is  set- 
tled; but  if  they  do  not  apply,  then  he  is  not  settled.  Fo- 
reigners, for  instance,  comirig  to  this  country  have  no  settle- 
ment whatever;  and  bastard  children  born  in  an  extra- 
parochial  place  have  no  settlement.    The  instances  pressed 

(a)  2B.&A.  16*. 
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opon  our  coasideration  by  Mr.  Clarke,  in  support  of  his 
argument,  are  eiceptions  from  the  general  rule,  and  are 
founded  either  upon  some  express  legislative  provision,  or 
some  known  rule  of  law,  respecting  the  settlement  of  bas- 
tard children  born  under  certain  circumstances.  If  tire 
mother  of  a  bastard  child  is  laid  under  constraint,  and  re-  St.  Nicholas. 
moved  to  a  place  against  her  will,  and  is  there  delivered, 
the  law  says  that  the  child  shall  not  be  considered  as  settled 
in  that  place;  because  the  mother  was  not  there  in  the 
character  of  a  free  agdnt.  Hie'  legislature  presumes  in 
such  case,  that  if  she  had  been  left  to  herself  she  would 
have  remained  in  that  parish  in  which  she  was  settled, 
and  consequently  that  the  burthen  ought  to  fall  in  the  place 
in  which  it  would  have  fallen  in  the  ordinary  course  of 
event*  but  for  her  removal.  This  is  the  principle  also 
which  governs  m  the  case  of  a  woman  pregnant  of  a  child 
likely  to  be  born  a  bastard,  and  who  in  the  transit  to  her 
place  of  settlement  is  delivered  in  a  third  parish,  in  which 
case  the  child  is  settled,  not  in  the  place  where  it  is  actu- 
ally born,  but  in  the  place  to  which  the  mother  belongs, 
the  settlement  being  suspended  until  the  mother  arrives 
at  her  destination.  None  of  these  cases  apply  to  the 
case  in  question.  It  being,  however,  my  opinion,  that  in 
many  instances  a  settlement  is  no  benefit,  but  a  great  bur- 
then, to  the  party,  I  think  there  ought  not  to  be  a  fotced 
separation  between  the  child  and  the  motheh  The  child  is 
to  be  with  die  mother  for  nurture  until  it  arrives  at  that) 
period  of  life  when  it  is  capable  of  contributing  to  its  own 
maintenance;  and  though  the  child  is  horn  in  an  extra- 
parochial  place,  yet  the  mother  may  carry  it  to  the  place 
where  she  resides,  and  retain  it  for  nurture  until  it  is  of  a 
sufficient  age  to  leave  the  parent.  In  this  case  I  think  the 
illegitimate  child  is  not  entitled  to  a  settlement  in  St.  Ni* 
dolus  parish,  and  therefore  the  order  of  Sessions  must  be 
quashed. 

Holboyd,  J.— I  am  of  opinion  that  the  child  did  not 

hh2 
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gun  the  mother's  settlement  by  reason  of  its  being  born  in 
the  extra-parochial  place  in  question.    In  general  an  ille- 
v.  gitimate  child  gains  a  settlement  in  the  parish  in  which 

ItfHABiTAjiTs  **  **  ^0rn>  an<*  no*  *n  tna^  °f  *^e  mother,  because  it  does 
of  not  gain  the   settlement  of  the  parents,  as  in  the  case  of 

s*  legitimate  children.  There  are,  however,  excepted  cases 
expressly  provided  for  by  act  of  parliament.  One  is,  where 
the  child  is  born  in  a  place  to  which  the  mother  is  removed 
by  process  of  law,  in  which  case  the  child  is  considered  as 
settled  in  t|ie  parish  to  which  the  mother  belongs;  and 
another  is,  where,  pending  an  order  of  removal,  the  mother 
is  delivered  in  a  third  parish,  in  which  case,  in  the  eye  of 
the  law,  the  mother  is  considered  as  being  virtually  in  the 
parish  to  which  she  belongs,  and  the  child  as  settled  by 
birth,  though  not  in  the  parish  where  it  is  born.  But  for  the 
case  now  under  consideration  there  is  no  legislative  provi- 
sion; and  therefore  we  are  bound  to  hold  that  this  child 
♦does  not  acquire  the  settlement  of  its  mother,  though  born 
m  an  extra-parochial  place. 

Littledale,  J. — The  general  rule  of  law  is,  that  a  bas- 
tard child  is  to  be  considered  as  settled  in  the  parish  where 
born.  Here  is  a  child  born  in  an  extra»parochial  place,  and 
therefore  dees  not  acquire  any  settlement.  It  is  for  the 
wisdom  of  the  legislature  to  pass  a  law,  declaring  that  in 
such  cases  the  child  shall  gain  the  settlement  of  the  mother; 
but  I  do  not  see  why,  because  this  child  has  gained  no 
effectual  settlement,  we  are  to  disturb  a  general  principle 
of  law,  in  order  to  say  that  it  must  be  settled  in  the  mo- 
ther's parish.  Inmost  cases  people  have  settlements,  but 
there  may  be  many  where  no  settlement  can  be  acquired. 
I  know  of  no  general  rule  of  law  which  says;  that  every  na- 
tive of  this  country  must  be  settled  somewhere,  and  remove- 
1  able  to  some  place.  This  case,  at  least,  is  one  excep- 
tion from  the  general  rule,  if  such  exists.  There  are.  many 
cases  where  the  bastard  child  acquires  the  mother's  settle- 
ment, though  not  born  in  her  parish;  but. these  are7  cases 


The  Kino 


St.  Nicholas. 
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provided  for  by  various  acts  of  parliament.    There  are  others 
where,  from  the  necessity  of  the  case,  the  child  acquires  the 
mother's  settlement;  as  where  the  bastard  is  born  before  an     ~~~v. 
order  of  removal  of  the  mother  to  her  parish  can  be  exe-  .     ^I^ira 
cuted;  in  which  case  the  child  is  settled,  not  where  it  is       _  of 
bora,  but  in  the  parish  to  which  the  mother  belongs.    The 
mother  is  considered,  in  contemplation  of  law,  as  having 
arrived  at  the  place  to  which  the  order  of  removal  had  sent 
her.    This  is  the  principle  of  17  Geo.  2.  c.  5.  s.  25.  (a)    In 
such  cases  the  child  of  necessity  acquires  the  mother's  set- 
tlement; but  I  can  see  no  reason  arising  from  necessity, 
and  certainly  there  is  no  act  of  parliament,  authorising  us 
to  hold  that  the  pauper  acquired   the  settlement  of  its 
mother. 

Order  of  Sessions  quashed. 
0)  Vide  2  Bott.  p.  8.  pi.  19. 


The  King  v.  The  Inhabitants  of  Knaptoft. 

TWO  Justices,  by  their  order,  removed  Elizabeth  Burdett,  An  order  of 
single  woman,  from  the  parish  of  Gumley  to  the  parish  of  ^8"p^"^ 
Knaptoft,  both  in  the  county  of  Leicester.    Upon  the  trial  tween  two  po- 
of an  appeal  from  this  order  the  respondents,  in  support  of  ["  thelettle-~ 
the  order,  proved  that  the  father  of  the  pauper,  while  residing  ment  °f  P*1*- 
in  the  respondents'  parish,  had  received  relief  from  the  ap-  admissible  up- 
pellant  parish  for  five  years  prior  to  1815.    The  appellants  °?  ***  tru^ 
then  offered  in  evidence  an  order  of  the  court  of  Quarter  touching  the 
Sessions  upon  an  appeal,  in  18 15,  between  the  same  parishes  ^"™  b 'his 
respecting  the  settlement  of  a  brother  of  the  pauper,  by  sister,  on  a 
which  an  order,  adjudging  the  brother  to  be  settled  in  the  the  point  at 
appellant  parish,  was  quashed.    This  was  objected  to  by  i^uc  WJ*»  P1*- 
the  Counsel  for  the  respondents,  and  rejected  by  the  Court,  in  both  ap- 
Another  order  was  then  produced,  whereby  the  pauper,  P6**8' 
Elizabeth  Burdett,  was  removed  from  Gumley  to  Mowsley 
in  1822,  which  was  afterwards  quashed  by  consent.    The 
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1824.       appellants  then  called  the  chairman  of  the  court  in  1815, 

v-^v^^       wh<>  proved  that  bis  notes  of  the  trial  were  destroyed,  and 

%/N0     that  he  did  not  remember  the  evidence.    They  then  called 

The         the  father  of  the  pauper,  and  asked  him  whether  Jbe  was  a 
Inhabitants       .  ....  m     i  •    «  t  •      i 

of  Knaptoft.  witness  at  the  trial  ra  1815.    To  this  he  answered  m  the 

affirmative.  He  was  then  asked  to  what  facts  he  was  then 
examined.  This  was  objected  to  by  the  counsel  for  the 
respondents.  The  Court  thought  that  the  question  was  not 
relevant,  and  not  admissible ;  and  they  confirmed  the  order 
of  removal,  subject  to  the  opinion  of  this  court. on  the  evi- 
dence so  tendered  by  the  appellants. 

S.  M.  Phillips,  and  Humfrey,  in  support  of  the  order  of 
Sessions.  The  judgment  of  the  Sessions  in  the  former 
appeal  was  not  admissible  in  evidence  on  the  hearing 
of  the  present  appeal,  and  therefore  the  Justices  have 
done  right  in  rejecting  it.  The  rule  upon  this  subject  was 
ably  laid  down  by  De  Grey,'C.  J.  in  his  celebrated  judg- 
ment in  the  Duchess  of  Kingston's  case  (a),  and  has  been 
invariably  adopted  and  acted  upon  by  all  subsequent  judges. 
He  says  "  From  the  variety  of  cases  relative  to  judg- 
ments being  given  in  evidence  m  civil  suits,  it  seems  to 
follow  as  generally  true,  that  the  judgment  of  a  Court 
of  concurrent  jurisdiction,  directly  upon  the  point,  is  as  a 
plea,  a  t  bar,  or  as  evidence,  conclusive,  between  the  same 
parties,  upon  the  same  matter,  directly  in  question  in  ano- 
ther Court*/'  and  the  same  principle  and  the  same  rule 
appear,  with  still  greater  force,  to  apply  to  judgments  in 
the  same  Court  (6).  The  evidence  rejected  in  this  case 
does  not  come  within  the  scope  of  -that  rule,  for  it  was  not 
"  directly  upon  the  point,"  nor  "  between  the  same  parties," 
nor-  'f  upon  the  matter  directly  in  question/'  The  same 
point  was  not  in  issue  in  the  two  appeals,  for  the  former  was 
to  try  the  question  of  where  the  brother  of  the  pauper  was 
settled,  and  the  latter  was  to  try  where  the  pauper  herself 
was  settled.  If  it  had  been  received  it  would  have  been 
wholly  irrelevant  and  ineffective,  for  it  could  have  proved 

(a)  20  Ho.  St.  Tr.  538.  (6)  Vide  Phil.  Ev.  242,  3d  ed. 
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nothing  bearing  upon  this  cage,  although  it  might,  and 

probably  would  have  been,  conclusive,  if  the  parties  to  this 

appeal  had  been  the  same  as  were  concerned  in  the  former. 

To  hold  such  evidence  admissible  under  such  circumstances,        Tbe 

Ikhabitakts 
\yould  be  productive  Qf  great  inconvenience  and  injustice,  j0fK»APxopT. 

for.it  would  be,  in  effect,  compelling  one  parish  to  try  the 

question  of  their  own  rights  and  liabilities  according  to  the 

judgment,  or  the  ability,  or  the  whim  of  another. 

Clarke  and  G.  Marriott,  contra.  What  would  hav6  been 
the  effect  of  the  evidence,  if  admitted,  is  not  now  the  ques- 
tion. The  parties  to  the  two  appeals  are  virtually  the  same, 
and  the  question  at  issue  would  also  have  appeared  to  be  the ' 
same,  if  the  evidence  had  been  received.  [Bayley,  J.  The 
question  of  the  admissibility  of  the  judgment  may  stand  upon 
a  very  different  footing,  according  as  the  effect  of  it  was  to 
quash  or  confirm  the  order  of  removal.  Where  the  order  is 
quashed,  the  removing  parish  may  have  failed  from  want  of 
evidence,  and  may  be  better  furnished  upon  another  appeal.] 
The  object  proposed  in  tendering  the  judgment  in  evidence 
was  to  shew,  that  the  point  then  in  issue  was  precisely  the 
same  as  that  in  issue  in  the  former  appeal;  that  the  appeal 
had  iir  fact  been  once  already  tried  and  disposed  of,  and  that 
the  appellants  had  acted  against  good  faith  in  seeking  to  try 
it  again.  Then,  secondly,  the  question  put  to  the  pauper's 
father,  and  not  allowed  by  the  Sessions  to  be  answered,  was 
a  perfectly  legal  question,  and  was  also  calculated  to  shew 
the  identity  of  the  two  issues,  and  therefore  ought  to  have 
been  allowed.  Strutt  v.  Bovingdon  (a)  and  Vooght  v. 
Winch  (i). 

The  Court  took  two  days  time  to  consider  the  case,  and 
judgment  was  now  delivered  by 

Bayley,  J.  (c) — Two   questions  were  raised  for    our 

(«)  5  %>.  N.  P.  C.  56. 

(b)  2  B.  &  A.  662,  See  3  Wils.  304,  ?  Sir  W.  Bl.  830, 3  Burr.  1353,  and 
8  T.  R.  620. 

(c)  LittkdaUy  J.  was  absent. 
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consideration  in  this  case.  First,  whether  the  prior  order 
of  removal,  and  the  judgment  of  the  Court  of  Quarter  Sea-. 
v*'"  sions  quashing  the  same,  were  admissible  in  evidence  in  the 
Inhabitants  Pre8ent  appeal ;  and  second,  whether  the  question  put  to 
of  Knaftoft.  the  pauper's  father  and  interdicted  by  the  Court,  ought  to 
have  been  allowed  and  answered.  The  order  of  removal 
and  the  judgment  thereon,  were  tendered  for  the  purpose 
of  disproving  the  pauper's  settlement  in  the  respondent 
parish :  the  question  put  to  the  pauper's  father,  he  having 
stated  that  he  was  examined  at  the  former  appeal,  was,  what 
facts  he  had  there  stated.  We,  who  heard  this  case  argued, 
are  decidedly  of  opinion  that  the  prior  order  of  removal  and 
judgment  were  not,  with  any  explanation,  receivable  in  evi- 
dence on  the  second  appeal.  The  prior  order  of  removal 
was  quashed.  That  may  have  been  done  upon  any  one  of 
three  grounds.  Either,  because  the  Sessions  were  of  opinion 
that  the  pauper  was  emancipated  and  had  acquired  a  settle- 
ment of  his  own;  or,  because  the  respondents  were  not  then 
in  a  situation  to  prove  the  father's  settlement  in  the  appellant 
parish ;  or,  because  the  appellants  were  able  to  prove  a  set- 
tlement of  his  elsewhere.  The  case  does  not  inform  us  on 
which  of  these  grounds  the  order  was  quashed,  but  it  is  con- 
ceded that  it  was  quashed  upon  the  merits,  and  not  upon 
any  point  of  form.  If  we  believed  that  the  ground  of  the 
judgment  was  the  want  of  proof  of  the  father's  settlement 
in  the  appellant  parish,  and  had  then  thought  that  the  evi- 
dence was,  under  those  circumstances,  admissible,  we  should 
have  sent  the  case  back  to  the  Sessions  for  further  explana- 
tion on  that  head ;  but  we  are  of  opinion,  that  under  none 
of  the  circumstances  supposed,  the  evidence  was  admissible, 
and  therefore  we  think  it  better  to  dispose  of  the  case  in  its 
present  shape.  As  a  broad  and  general  proposition,  we  may 
say,  that  the  order  of  removal,  confirmed,  or  reversed  upon 
appeal,  or  acquiesced  in  without  appeal,  is  receivable  m 
evidence,  because  it  is  a  judgment  of  law.  But  where,  and 
under  what  circumstances,  is  it  receivable  ?  This  inquiry 
is  answered  by  the  rule  laid  down  by  De  Grey,  C.  J.  in  the 
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Duchess  of  Kingston's  case,  by  which  we  find  that,  to.  make        1834. 

the  order  receivable,  the  parties  in  the  case  must  be  the      ^v^' 

same,  and  the  point  in  issue  must  be  the  same  :  these  are  Vm 

both  indbpensiWe  qualifications.    If  the  matter  in  issue  be  _     The 

Inhabitants 
collateral  or  incidental,  the  evidence  cannot  be  received,  of  Knaptoft. 

The  language  of  that  learned  judge,  as  applicable  to  the 
present  case,  is,  "  that  a  judgment  directly  upon  the  point, 
is,  as  evidence,  conclusive  between  the  same  parties,  upon 
die  matter  directly  in  question.'9  Does  this  case  fall  within  . 
that  rule  ?  Is  the  matter  in  question  in  the  second  appeal 
the  same  as  that  in  the  former  ?  Is  the  judgment  offered  in 
evidence  in  the  second  directly  upon  the  point  which  was  in 
bsue  in  the  former  ?  We  think  not.  From  the  very  nature 
and  substance  of  the  order  of  removal,  it  is  merely  collateral 
to  the  issue  raised  in  the  second  appeal.  By  the  original 
order  an  individual,  not  the  pauper  in  this  case,  was  removed ; 
the  question  to  be  tried  on  appeal  was,  where  his  settlement 
was ;  the  judgment  decided  that  his  settlement  was  in  a  par- 
ticular parish.  That  was  the  point  there,  and  that  was  the 
matter  in  question ;  but  it  is  not  so  here.  The  early  case  of 
Harrow  v.  Ryslip  (a)  will  illustrate  this  position.  The  case 
was  this.—"  A.  comes  into  Harrow,  and  being  likely  to  be- 
come chargeable,  was  removed  to  Ryslip;  Ryslip  appealed, 
and  upon  the. appeal  A.  was  adjudged  to  be  settled  at  Ry- 
slip ;  afterwards  Ryslip  discovered  that  Hendon  was  the 
place  of  his  last  legal  settlement,  and  sent  him  thither ;  and 
the  question  was,  whether,  after  the  adjudication  upon  the 
appeal,  Ryslip  was  not  estopped  against  all  the  world,  to 
say,  that  Ryslip  was  not  the  place  of  his  last  legal  settlement : 
et  per  HoUyC3.y  "  Ryslipvs  estopped  to  say  otherwise:  for 
if  Ryslip  had  not  been  the  very  place  of  his  last  legal  settle- 
ment, the  Justices  must  have  sent  him  back  to  Harrow,  who 
were  first  possessed  of  him,  for  (hat  reason,  because  they 
were  possessed  of  him,  and  he  did  not  belong  to  Ryslip. 
And  now  this  is  in  effect  the-  same  question  again,  viz. — 
whether  he  belongs  to  Ryslip?  which  question  has  been 
(a)  Salk.  594.  Vide  Mynton  v.  Stony-Stratford.  Id.  597. 
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already  determined  by  the  Justices  on  the  appeal,  who  have 
adjudged  that  he  was  last  settled  at  Rydip"  Hie  report 
goes  on  to  say, — "Afterwards  this  was  moved  again,  and 
The  then  Holt  and  Gould  held  the  adjudication  was  final  as  to 
of  Knaptoft.  RysUp  against  all  persons  and  places,  because  the  point  of, 
his  settlement  as  to  Rysiip  was  tried  in  the  appeal ;  but  as 
to  Harrow  (for  he  had  been  formerly  removed  by  them  to 
Hendoti)  and  that  order  reversed)  they  were  at  liberty  to  send 
bim  to  any  other  place,  and  were  not  estopped ;  because  the 
Justices  on  the  appeal  did  not  adjudge  him  to  be  Settled  at 
Marrow,  though  they  adjudged  him  now  to  be  settled  at 
Rydip ;  so  that  the  other  point  was  not  tried."  The  lan- 
guage of  the  Court  in  one  part  of  this  case  applies  to  the 
ipstance  where  the  order  of  removal  is  confirmed,  and  that 
ou  the  other  where  it  is  reversed,  and  points  out  the  distinc- 
tion already  alluded  to  between  a  judgment  of  confirmation 
and  one  of  reversal.  In  the  latter  instance  the  Sessions  do 
not  find  where  the  pauper  is  settled,  and  thus,  the  order  of 
removal,  confirmed,  or  unappealed  from,  is  conclusive  evi- 
dence that  the  settlement  is  in  the  plaee  to  which  he  is 
removed ;  reversed,  it  is  conclusive  evidence  that  the  settle- 
ment is  not  there;  and  beyond  this  point,  no  case  with 
which  we  are  acquainted  has  ever  yet  gong.  Thete  are,, 
undoubtedly,  cases  which  shew  that  where  the  point  in  issue 
is  decided,  all  results  flowing  out  of  that  point  .are  decided 
also ;  as,  for  instance,  that  a  wife's  removal  to  the  place  of 
her  husband's  settlement,  is  conclusive  to  shew  that  that  is 
his  place  of  settlement.  But  no  case  has  ever  gone  (thither 
than  to  hold  that  the  point  decided  is  conclusive  upon  the 
same  point,  and  therefore  receivable  in  evidence;  other 
points,  collateral  or  incidental  to  the  point  decided,  and 
undetermined  by  it,  are  excluded  from  its  operation,  and 
cannot  be  proved  by  giving  the  .point  decided  in  evidence. 
It  is  the  same  with  respect  to  judgments ;  they  are  merely 
evidence  of  the  point  decided.  It  is  admitted  that  the  pau- 
per has  no  settlement  in  the  parish  to  which  he  has  been 
removed,  unless  bis  father  has  acquired  a  settlement  there. 
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Then  the  father's  settlement  was  a  question  which  came  in 
incidentally,  bat  incidentally  only,  and  was  aot  the  pout 
decided  by  the  judgment  in  the  first  appeal,  which  conse- 
quently was  not  admissible  as  evidence  in  the  second.  For  jvaA,„AMT9 
these  reasons,  we  are  of  opinion  that  the  order  of  Sessions  of  Kjuptoft. 
in  this  case  was  light,  that  the  Sessions  properly  rejected 
the  evidence  tendered,  and  that  the  rak  for  quashing  their 
order  must  be  discharged. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  St.Maky-le-bone. 

BY  an  order  of  two  Justices,  John  Pearce,  Elizabeth  his  Where,  in  the 

wife,  and  their  two  children,  were  directed  to  be  removed  u^"^flhc 

from  the  parish  of  St.  Paul,  in  Norwich,  to  the  parish  of  in  support  of 

St.  Mary-lc-bone,  in  the  County  of  Middlesex;  but  John  by  apprentice- 

Pearce  being  then  sick,  the  execution  of  the  order  was  sbiP>  *  *P- 

......  n  ,..    ,i  j       pearedthatthe 

suspended,  and  he  having  soou  afterwards  died,  the  order  pauper,  when 

was  executed  as  to  his  widow  and  children,  and  they  were  *ive^0|? ^ 

accordingly  conveyed  to  their  destination.    On  appeal  the  years  with  his 

Sessions  confirmed  the  order,  and  stated  the  following  case  [helTran^ay; 

for  the  opinion  of  this  Court :  that  twenty 

The  said  John  Pearce,  deceased,  the  pauper,  when  a  boy,  fi^haTha^ 

lived  with  one  Benson,  a  shoemaker,  in  Ridinehouse-Lane,  P*ne& in  the 

.  apartment  in 

in  the  parish  of  St.  Mary-le-bone,  in  the  County  of  Mid-  which  thepau- 

dlesex,  three  years,  and  then  ran  away  from  him.    The  jj^  ^JjJ^. 

respondents,  in  order  to  prove  that  the  pauper  so  resided,  stroyed  every 

as  an  apprentice  legally  bound,  and  at  the  same  time  to  that^the  father 

account  for  the  non-production  of  indentures  of  apprentice-  and  mother  of 

the  pauper 
were  both  dead ;  that  the  pauper's  master,  and  the  wife  of  the  latter,  were  also  dead ; 
that  the  master  had  left  no  property  at  his  decease,  and  that  no  relatives  of  bis  were 
to  be  found ;  that  a  fellow-apprentice  of  the  pauper  had  seen  in  his  master's  band  an 
indenture,  wbioh  he  understood  to  be  the  indenture  of  apprenticeship  of  the  pauper ; 
and  that  after  the  pauper  had  left  his  master's  service  he  married,  and  the  parish  in 
which  he  was  supposed  to  have  served  as  an  apprentice,  relieved  his  wife  by  receiving 
her  into  the  workhouse :  Held,  that  tbis  was  sufficient  evidence  to  warrant  the  Ses- 
sions in  presuming  a  legal  binding  and  service  as  an  apprentice,  so  as  to  confer  a 
settlement. 
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ship,  proved  that  a  fire  happened  about  twenty  years  ago1 
in  the  apartment  in  which  the  pauper  then  resided,  and 
burnt  every  thing  he  had;  that  the  father  and  mother  of  the 

I»hSta«t.  PauPer  were  dead*  *?  *•  said  Bemon  and  his  wiff  "» 
of  St.  Mary-  also  dead;  that  the  said  Benson  left  no  property  at  his  de- 
l^-bove.  ceage.  an(j  |Qa£  no  relatives  of  his  are  to  be  found.  As  to 
the  service  with  Benson  by  the  pauper,  it  was  stated  by 
one  Thomas  Nash  that  he  was  apprentice  to  Benson  at  the 
same  time  with  the  pauper  and  another  apprentice,  and 
that  he  saw  in  his  master's  hand  an  indenture,  which  he 
understood  to  be  the  indenture  of  apprenticeship  of  the  pau- 
per; that  the  pauper,  as  well  as  the  witness  and  the  other 
apprentice  boarded  and  lodged  in  the  master's  house,  in  St. 
Mary-le-bone.  Another  witness  stated,  that  he  knew  Ben- 
son at  the  time  the  pauper  lived  with  him;  that  Benson  had 
then  two  other  apprentices,  and  called  his  apprentices  lazy 
rascals.  It  further  appeared  that  the  pauper  afterwards 
married,  and  that  while  living  in  the  parish  of  St.  Mary-le- 
bone  his  wife  was  admitted  into  the  workhouse  of  the  said 
parish  of  St.  Mary-le-bone,  in  a  state  of  illness,  and  there 
died.  If  the  Court  should  be  of  opinion  that  the  above 
was  -sufficient  evidence  to  prove  a  binding  by  indenture, 
and  a  service  of  the  pauper  as  an  apprentice,  to  Benson,  in 
the  appellant  parish,  then  the  orders  of  removal  and  of 
the  Sessions  to  be  confirmed ;  otherwise,  to  be  discharged. 

H.  Cooper,  in  support  of  the  order  of  Sessions.  The 
evidence  was  sufficient  in  every  respect  to  establish  a  set- 
tlement by  apprenticeship  in  St.  Mary-le-bone.  First,  there 
was  evidence  euough  of  the  existence  and  subsequent  de- 
struction of  the  indenture  to  let  in  the  parol  testimony;  and 
second,  the  parol  testimony,  when  admitted,  was  sufficient 
to  shew  that  the  husband  of  the  pauper  had  been  a  party  to 
the  indenture,  and  had  served,  and  gained  a  settlement,  under 
it.  The  facts  found  in  the  case  warrant  these  conclusions; 
for  it  is  found  that  all  the  parties  to  the  indenture  are  dead, 
and  that  they  left  behind  them  no  relations,  or  property,  from 
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which  any  information  upon  the  subject  could  be  obtained.  1824. 
Search,  therefore,  was  absolutely  useless,  for  no  hope  wv-*' 
could  be  entertained  either  that  the  indenture  itself,  or  any         %a  I>0 

will  of  Benson,  the  master,  or  any  person  who  had  acted  ,      The 

Xlf  HABITANTS 

either  as  his  executor  or  administrator,  would  be  discovered.  0f  St.  Mary- 
It  will  be  said  that  search  should  have  been  made  at  the  LE*B0SE- 
Stamp-office,  to  ascertain  whether  any  such  indenture  had 
been  registered  as  having  been  stamped  there.  But,  in  the 
first  place,  evidence  of  that  search,  and  of  the  result  of 
it,  would  have  been  in  the  nature  of  hearsay  evidence,  and 
therefore  open  to  objection;  and  secondly,  even  if  admitted, 
it  would  not  have  gone  the  length  of  proving  that  any  such 
indenture  had  really  ever,  been  executed.  Such  a  search 
might,  indeed,  have  been  impracticable;  for  the  commis- 
sioners might  not  have  granted  liberty  to  make  it,  and 
there  is  no  law  which  compels  them  so  to  do.  Such  evi- 
dence would  stand  on  a  very  different  footing  from  that  of 
the  enrolment  of  a  deed  under  the  statute  of  Uses,  which 
latter  is  of  itself  a  record,  and  therefore. free  from  all  objec- 
tion. Neither  was  .such  a  search  necessary,  because  in  Rex 
y.  Long  Buckby  (a),  where  an  indenture,  executed  thirty 
years  before,  in  the  county  of  Northampton,  was  proved  to 
have  been  delivered  to  the  apprentice  at  the  expiration  of 
his  time,  and  lost,  and  the  parish  in  which,  he  was  settled 
by  service  under  it,  had  relieved  and  otherwise  treated 
him  as  a  parishioner  for  the  last  twelve  years  previbus  to 
the  appeal;  the  Court  was  of  opinion,  that  the  Sessions, 
under  these  circumstances,  were  right  in  presuming  that 
the  indenture  had  .been  regularly  enrolled  and  stamped,  al- 
though the  other  side  proved,  by  the  deputy-register  and 
comptroller  of  the  apprentice  duties,  that  it  did  not  appear 
that  any  such  indenture  had  been  stamped  with  the  premium- 
stamp  from  1773  to  1605.  The  presumption  of  law  is,  to 
be  favored,  and  against  this  negative  evidence  by  the  comp- 
troller, may  be  set  the  possibility. of  an  irregularity  in. the 
return  made  to  the  office(i).    Then,  secondly,  the  parol 

(o)  7  Eatt>  45. .  .  (6)  1  Nol.  P.  L,  544. 
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1824.       evidence,  when  admitted,  was  sufficient  to  justify  the  Sessions 
JT^C^      in  the  determination  which  they  formed.   How,  or  for  what 
v.  reason,  could  the  witness,  Thomas  Nash,  "  understand  what 

Inhabitants  ^e  8aw  to  *>ean  Venture  of  apprenticeship,"  unless  it  was 
of  St.  Mart*  so  stated  and  represented  to  him  at  the  time?  In  Rex  v, 
ik-jwm.  g^  MichaePs,  Bath(a),  upon  a  question  of  settlement  of  the 
wife  and  children  of  a  militiaman,  it  appeared  by  his  exami- 
nation, taken  in  writing  under  the  Mutiny  Act,  that  he  went 
apprentice  to  J.  M.  and  served  five  years  and  an  half.  The 
pauper,  who  was  his  wife,  proved  her  marriage  four  years 
ago;  that  he  ran  away  from  her  nine  months  afterwards; 
and  that  she  had  neither  seen,  heard  from,  nor  known  what 
was  become  of  him,  since.  J.  Af.,  the  supposed  master,  be* 
ing  dead,  this  was  held  a  reasonable  presumption  of  a  bind- 
ing, although  some  circumstantial  evidence  was  produced 
by  the  other  side  to  shew  that  J.  M.  never  had  an  appren* 
tice ;  "  for  every  thing  is  to  be  presumed  in  favor  of  a  settle* 
ment."  (b)  It  is  true  that  the  authority  of  this  case  seems 
questioned  in  Res  v.  Clayton-le-Moor$  (c),  but  it  has  never 
been  shaken  in  that  part  with  reference  to  which  it  is  now 
used,  namely,  the  doctrine  of  presumption  in  favor  of  a 
settlement.  On  these  grounds  it  is  submitted  that  the 
Sessions  have  properly  disposed  of  this  case,  and  that  their 
order  ought  to  be  affirmed. 

Robinson,  contr&,  contended  that  the  parol  testimony  was 
inadmissible  upon  every  rule  and  principle  of  the  law  of  evi» 
dence.  It  was  mere  hearsay,  and  amounted  to  nothing  like 
the  positive  testimony  of  facts.  There  was  nothing  proved 
which  went  to  shew  any  intention  on  the  part  either  of  the 
supposed  master  or  apprentice  to  execute  an  indenture,  or 
to  form  (my  such  relative  connection,  and  none  of  the  for* 
malities  requisite  to  the  due  execution  of  such  an  instrument 
were  shewn  to  have  been  observed.  AH  that  was  proved 
in  fact  amounted  to  this,  that  the  witness,  Nash,  had  on 
one  occasion  seen  a  paper  which  he  understood  to  be  an 
(a)  2  Bott.  459.  (*)  i  Nol.  P.  L.  542.  (t )  5  T.  R.  704. 
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indenture.    That  was  not  evidence  for  any  purpose,  and        1824. 
ought  not  to  have  been  admitted  as  such.  W^ 

TheKiwo 
+  v. 

Bayley,  J. — I  am  of  opinion  that  the  parol  testimony         The 

admitted  in  this  case  was  properly  received,  and  that  k  was  *? cABm AMT* 
sufficient  to  found  the  presumption  that  an  indenture  was  .  le-bone, 
executed,  and  that  the  pauper's  husband  .served,  and  ao 
quired  a  settlement,  under  it.  The  general  rule  applicable  - 
to  the  doctrine  of  presumption  is,  that  we  are  to  presume 
that  which  reasonably  accounts  for  the  actual  existing  state 
of  things,  and  I  think  the  presumption  drawn  by  the  Ses« 
sions  satisfies  mat  rale.  The  facts  in  this  case,  unrefuted) 
appear  to  me  conclusive.  The  pauper's  husband  lived  with 
his  master  in  the  character  of  an  apprentice,  doing,  the  same 
work,  and  receiving  the  same  treatment,  as  his  other  ap» 
prentices  did;  and  surely,  after  an  interval  of  twenty  years, 
it  is  not  too  much  to  presume  that  he  really  was  an  ap- 
prentice. With  respect  to  proof  of  the  destruction  of  the 
indenture,  I  think  enough  was  given  to  let  m  the  secondary 
evidence,  and  that  the  search  at  the  Stamp-office  was  quite 
unnecessary.  It  must  not  be  forgotten  that  the  fact  of  the 
first  wile  of  the  pauper  having  been  received  into  the  work* 
house  of  St.  Mary-4e-bone  shews  that  that  parish  believed 
her  husband  to  have  been  their  parishioner,  and  that  fact, 
coupled  with  the  others  I  have  alluded  to,  is,  I  think, 
decisive  to  shew  that  he  had  acquired  a  settlement  as  an 
apprentice  in  that  parish. 

HoXROYP,  J.  concurred  («). 

Order  of  Sessions  affirmed. 

(a)  Uttlcdale,  J.  wa»  at  the  Old  Bailey. 


CASES  IN  THE  KING  S  BENCH, 


The  Kino  v.  Joseph  Sheard  and  Another. 

A  notice  of  ap-  THIS  was  an  appeal  against  the  accounts  of  the  Overseers 
oversecrs^c-    °f  the  Township  of  Soothill,  in  the  West  Riding  of  the 

SttSa?1^ 9ounty of York> from  aphi> 182£> to APril* 182S-  At  Ae 

lant"  win  ob-  hearing  of  the  appeal  at  the  last  Epiphany  Sessions  for  the 

Sj£m?"  Wc8t  Ridin8  of  the  County  of  Yor*> the  coun8?1  for  the 
or  charge  of     respondents  objected  to  the .  sufficiency  of  the  notice  given 

the  said  ao-m  *>y  *e  appellants.  The  Sessions,  however, .  overruled  the 
county  that  it  objection,  and  proceeded  to  hear  the  merits  of  the  said  ap- 
then  setting  peal;  and  struck  out  certain  items  in  the  said  accounts, 
^ectad**"  sn^3ect  to  ^e  op™011  °f  this  Court  upon  the  following 
without  sped-  case .: — 

ti^far  causes  ^e  appelant  "  a  rated  inhabitant  of  the  township  of 
or  grounds  of  Soothill,  and  having  at  the  October  Sessions,  1825,  entered 
anttoiHTs!  an  appeal  against  the  accounts  of  the  respondents,  on  the  2d 
?•  **; 4- *•  January,  1824,  served  the  following  notice  upon  the  respon- 
Where  the  dents : — "  Gentlemen,  as  the  solicitor  of  Mr.  John  Twigg, 
Sothi&te*  of  Ae  townslliP  oi  Soothill,  in  the  West  Riding  of  the  county 
signed  an  ad-  of  York,  a  rated  inhabitant  of  the  said  township,  I  do  hereby 
Sy^before°the  S*ve  vou  n°tice,  that  at  the  last  General  Quarter  Sessions 
Sessions,  re-  of  the  peace,  held  by  adjournment  at  Leeds,  in  and  for  the 
inthe  over-  gaid  Riding,  the  said  John  Twigg  entered  an  appeal  against 
^litS0011^  the  accounts  oi  Joseph  Sheard  and  Thomas  Tong,  overseers 
the  appellant:  of  the  poor  of  the  said  township  of  Soothill,  duripg  the 
vwlnota' lt  frNow^g  periods,  that  is  to  say,  from  the  month  of  April, 
waiver  of  due    1822,  to  the  month  of  April,  1823,  sworn  to  by  them  before 

G^aTnot  aP"  WM*.  Stowed  ty  two  of  His  Majesty's  Justices  of  the  Peace 
ving  been  of  and  for  the  said  Riding,  on  the  1st  day  of  October  last, 
respondents  or  and  that  at  the  same  Sessions  the  Court  respited  and  ad- 
tbetr  attorney  journed  the  hearing  of  the  said  appeal  to  the  then  and  now 
Court,"  as  re-  next  General  Quarter  Sessions  of  the  Peace,  to  be  held  by 
of  fe  same  *'  adjournment  at  Wakefield,  in  and  for  the  said  Riding ;  and 
statute.  I  do  hereby  give  you  further  notice,  that  the  said, appeal 

will  be  heard  and  argued  at  the  said  last-mentioned  Sessions, 
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and  that  upon  the  bearing  thereof,  the  said  appellant  will 
object  to  the  following  items : — 


4M 


TbeKiKo 

v. 

Shear*.. 


RENTS. 

1899. 
Grace  Rhodes,  half  year 
Edward  Senior  •    , 
William  Goodball 
Sarah  Akeroyd,  1  year, 

doe  Iff  Afffy,  1898  . 
Jodith  Kilbnrne,  \  year 
Sore  Hargreaves 
Betty  Redfearn 
William  Pindar  . 
Robert  Whittaker  . 
Rebecca  Kilburne  . 
George  Milner  .  , 
Mary  Fotbergill  . 
Hannah  Watson 
Sarah  Clough  and  Rich, 

Seekar       .     .    . 
John  Newtorae 
John  Wilkinson 
George  Redlesding 
William  Blakely     . 
Mary  Carr    .     .    I 
Hannah  Senior  .    . 
SarabHaU    .    .    . 


£.  «.  «*. 

0  16  0 
10  0 
10  0 

1  14    6 

16  3 
1  17  6 
10  0 
1  0 
9    0 

0  18 

1  10 
1    0 


0 
0 
0 
0 
0 
1     9  10 


1  10 
1  7 
0  15 

0  15 

1  0 
1  10 

0  10 

1  S 


£95    3    7 


£.  f .  d. 
MayS.;  Making  out  the  rate  .  .  0  7  6 
June  99.  Expenses  at  William  Der- 

wenft,  Dt&ftbury      ..956 
Attending  the  above    ..036 
July  8.    Expenses  at  William  Der- 

went's 3    4    0 

Attending  at  do.     ...036 
Aug.  7.    Mr.WoolTer,{fear*s  salary    6    6    0 
Sept.  90.  James  Greaves's  account      5  11    9 
Richard  Oldroyd's  do.      .    3  10   9{ 
Making  rate  for  church- 
wardens     0    7    6 

J.  S.  Archer's  account  .  11  15  8 
David  SheanTs  do.  .  .  3  14  It 
Mrs.  Hopkinson's  do.  .  .  10  10  0 
Henry  Hemmingway's  do.  93  8  9 
Etpenses  at  signing  ac- 
counts   4-00 


And  I  do  hereby  give  yon  further  notice,  that  the  said 

John  Twigg  will  insist  upon  the  hearing  of  the  said  appeal, 

that  all  the  said  items  or  charges  ought  to  be  struck  out  of 

the  said  accounts,  and  disallowed ;  and  I  do  hereby  give 

you  notice  to  produce,  upon  the  hearing  of  the  said  appeal, 

the  said  accounts  so  sworn  to  and  allowed  as  aforesaid, 

and  all  and  every  die  bills,  accounts  and  vouchers,  for  or 

regarding  the  said  several  sums  of  money  above  enumerated 

and  objected  to ;  and  also  the  several  rates  or  assessments, 

made  for  the  relief  of  the  poor  of.  the  said  township  of 

Soothilf,  during  the  year  1822  and  1823.    Dated  the  2d  day 

of  January,  1824.  Charles  Carr, 

Solicitor  for  the  said  John  Taigg,  the  Appellant 

To  the  said  Messrs.  Joseph  Sheard  and 
Thomas  Tong,  and  also  to  the  Church- 
wardens and  Overseers  of  the  Poor  of 
the  said  Township  of  JSoothiti" 

.  VOL.  IV.  I  I 
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.  The  counsel  for  the  respondents  objected  to  the  hearing 
of  the  appeal,  on  the  ground  that  the  particular  causes  and 
grounds  of  appeal  against  the  items  contained  in  the  said 
notice,  were  not  specified  and  stated  in  the  said  notice,  as 
directed  and  required  by  the  statute  41  Geo.  3.  c.*23.  s.  4. 

On  the  14th  January,  1824,  the  day  before  the  appeal 
came  on  to  be  heard,  the  attorney  for  the  respondents  and 
the  attorney  for  the  appellant  entered  into  the  following 
admissions. 

"  We  do  hereby  agree  to  admit,  on  the  hearing  of  this 
appeal,  that  all  the  payments  charged  in  the  accounts  of  the 
said  respondents,  to  which  the  appellant  objects,  were  actu- 
ally made  to  or  for  the  use  of  the  several  persons  to  whom 
the  same  are  charged  to  be  paid,  and  that  the  several  sums 
charged  in  such  accounts  to  have  been  paid  to  J.  S.  Archer ■, 
David  Sheard,  Mrs.  Hopkinson,  and  Henry  Hemmingway, 
respectively,  were  for  debts  contracted  by  the  overseers  of 
the  poor  of  the  said  township  of  Soothill,  in  one  or  more 
years  previous  to  the  year  in  which  the  said  respondents 
were  overseers,  and  were  not  contracted  by  the  said  respon- 
dents for  the  service  of  their  current  year ;  and  the  respon- 
dents undertake  to  produce,  upon  the  hearing  of  the  appeal, 
(he  original  accounts  and  vouchers  regarding  the  items  and 
sums  of  money  objected  to  by  the  appellant." 

The  Court  of  Quarter  Sessions,  without  expressing  any 
opinion  as  to  the  goodness  of  the  notice,  considered  the 
admissions  as  a  complete  waiver  of  the  objection  to  the  said 
notice,  entered  into  the  merits  of  the  said  appeal,  and  disal- 
lowed the  four  items  mentioned  in  the  above  admission. 

Blackburne,  in  support  of  the  order  of  Sessions,  con* 
tended,  first,  that  the  notice  of  appeal  pointed  out  with 
sufficient  certainty  the  appellant's  objections  to  the  items 
therein  enumerated,  in  compliance  with  the  statute  41  Geo. 
3.  c.  23.  s.  4 ;  and  second,  that  supposing  the  notice  to  be 
insufficient,  still  the  respondents  had  waived  the  insufficiency, 
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by  entering  into  the  admissions  stated  in  the  case.  The 
statute  41  Geo.  3.  c.  23.  s.  4.  requires  that  the  particular 
causes  or  grounds  of  appeal  shall  be  stated  and  specified  in 
the  notice ;  and  by  section  5.  it  is  provided,  that  with  the 
consent  of  the  overseers,  signified  by  them  or  their  attorney, 
in  open  Court,  the  Sessions  may  proceed  to  hear  and  decide 
upon  the  appeal,  although  no  notice  thereof  shall  hfeve  been 
given.  Now,  in  either  view  of  this  case,  the  Sessions  have 
done  right  in  hearing  the  merits  of  this  appeal.  First,  with 
respect  to  the  notice,  all  that  the  legislature  requires  is,  that 
such  information  shall  be  given  to  the  respondents  as  will 
enable  them  to  come  prepared  to  meet  the  objections  stated 
by  the  appellant.  The  statute  does  not  require  any  particu- 
lar form  of  notice,  but  merely  such  a  notice  as  will  apprise 
the  overseers  of  the  general  nature  of  the  objections  to  their 
accounts.  Reading  the  whole  of  the  notice  set  out  in  this 
tape,  the  respondents  were  fully  informed  of  the  particular 
grounds  of  appeal  against  their  accounts.  The  whole  of  the 
items  objected  to  are  set  forth :  and  upon  the  very  face  of 
those  items,  they  are  clearly  illegal  charges  for  which  the 
township  was  not  liable.  For  example,  the  charge  of  4/. 
for  the  expenses  incurred  at  the  signing  of  the  overseers' 
accounts,  is  clearly  objectionable  in  point  of  law,  and 
required  no  specification  of  the  grounds  of  objection. 
From  the  manner  in  which  the  accounts  were  made  out,  it 
was  impossible  for  the  appellant  to  give  a  more  specific 
.notice  of  appeal  than  was  given  in  this  case.  But,  secondly, 
the  admissions  signed  by  the  attornics  on  both  sides  are  a 
complete  waiver  of  all  objection  to  the  notice.  Those 
admissions  specify  distinctly  what  were  the  objections  which 
the  appellants  had  to  four  of  the  items,  upon  which  alone 
the  Court  below  decided.  Those  were  items  which  were 
clearly  disallowable  in  the  overseers'  account.  The  respon- 
dents knew  very  well  what  the  appellant's  objections  'were 
to  these  Hems,  and  the  signing  of  the  admissions  was  an 
acknowledgment  that  they  had  sufficient  notice.  On  these 
grounds  the  order  of  Sessions  must  be  affirmed. 

i  I  2 


The  Kivo 
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1624;  E.  Jldenon,  and  J.  B.  Greenwood,  contra,  contended, 

first,  that  the  mere  enumeration  of  the  items  mentioned  in 
the  notice  as  being  objected  to,  was  not  sufficient  without 

Sma*b.  specifying  the  particular  causes  or  grounds  of  appeal  as 
required  by  the  statute  ;  and  second,  that  the  admissions 
which  had  been  signed,  were  no  waiver  of  the  notice, 
inasmuch  as  they  had  not  been  signified  by  the  respondents 
or  their  attornies,  "  in  open  Court/9  Upon  the  first  point 
they  cited  Rex  v.  Maya II (a),  Rex  v.  The  Justices  of  Oxford* 
Aire  (b) ;  and  upon  the  second,  they  relied  upon  the  words 
of  the  5th  section  of  the  statute,  and  cited  Rex  v.  Home  (c), 
and  Hussey  v.  Wilson  (d). 

The  Court  took  time  to  consider  of  the  case,  and  judg- 
ment was  now  delivered  by 

Bat  ley,  J. — This  was  an  appeal  against  overseers9 
accounts,  and  the  Court  of  Quarter  Sessions  allowed  the 
8ppeal,  as  to  four  particular  items,  subject  to  a  case  reserved 
for  the  consideration  of  this  Court;  and  the  questiou  was 
whether  there  had  been  such  a  notice  of  appeal  as  the 
statute  41  Geo.  3.  c.  23.  requires,  or  if  not,  whether  there 
had  been  an  effectual  waiver  of  such  notice.    That  statute 
requires  either  a  notice  in  writing,  or  a  consent  by  the  over- 
seers, to  be  signified  by  them  or  their  attorney  in  open  Court, 
in  order  that  the  Sessions  may  proceed  to  hear  the  appeal, 
notwithstanding  there  has  been  no  proper  notice  given. 
Tfhe  statute  directs  that  the  notice  shall  be  in  writing,  and 
shall  be  signed  by  the  person  giving  it,  or  by  his  attorney, 
j  and  that  it  shall  be  left  at  the  place  of  abode  of  the  persons 
against  whose  accounts  the  appeal  is  made,  and  the  particu- 
lar causes  or  grounds  of  appeal  shall  be  stated  aud  specified 
in  such  notice;  and  then  there  is  a  provision  that  the  Sessions 
shall  not  examine  or  inquire  into  any  other  cause  or  ground 
of  appeal  than  the  notice  specifies.    Now,  in  this  case,  the 

(a)  Ante,  vol.  iii.  383.  (c)4T.R.  349. 

(b)  Ante,  vol.  i.  381.  (d)  5  T*  R.  2M. 
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notice  which  was  served  before  the  Sessions,  stated  that  the 
appellant  would  object  to  35  items  or  charges  of  payment, 
which  are  specified.    The  attorney  who  signs  the  notice 
say*,  "  Take  notice  that  the  said  appeal  will  be  heard  and 
signed  at  the  said  last  mentioned  Sessions,  and  that  upon 
the  hearing  thereof,  die  said  appellant  will  object  to  the 
following  items  or  charges  of  payment  in  the  said  accounts, 
that  is  to  say ;"  and  then  he  enumerates  thirty-five  different 
items..  When  this  case  came  on  before  the  Sessions  it 
appeared  that  the  day  before  the  adjournment  day,  the  attor- 
nies  on  each  side  met  and  agreed  to  admit  that  all  the  pay- 
ments objected  to  were  in  fact  made,  but  that  four  of  those 
were  for  debts  contracted  by  the  overseers  in  one  or  more 
years  previous  to  the  year  in  which  the  respondents  were 
overseers,  and  were  not  contracted  by  them  for  the  service 
of  the  current  year,  .and  the  respondents  undertook  to  pro- 
duce, upon  the  hearing  of  the  appeal,  the  original  accounts 
and  vouchers   regarding  the  items  and  sums  of  money 
objected  to  by  the  appellant    The  Sessions  expressed  no 
opinion  as  to  the  validity  of  die  notice,  but  they  thought 
that  these  admissions  were  a  waiver  of  all  objection  to  the 
notice;  and  therefore  the  questions  for  the  consideration  of 
this  Court  are,  first,  whether  this  was  a  waiver,  and  if  not, 
second,  whether  the  notice  was  a  good  and  valid  notice. 
The  fifth  section  of  that  statute,  in  direct  terms,  declares,  in 
cases  where  there  is  not  any  notice,  "  That  with  the  consent 
of  the  overseers  signified  by  them  or  their  attorney  in  open 
Court,  and  with  the  consent  of  any  other  person  interested 
therein!  the  said  Court  of  Sessions  may  proceed  to  hear  and 
decide  upon  such  appeal,  although  no  notice  thereof  shall 
have  been  given  in  writing,  and  also  that,  with  the  like  con- 
sent, such  Court  may  hear  and  decide  upon  grounds  of 
appeal  not  stated  or  mistated  in  such  written  notice,  where 
any  nodce  shall  have  been  given  in  writing."    Now  as  the 
legislature  has  pointed  out  a  specific  form  of  waiver,  we 
think  we  are  not  at  liberty  to  say  that  any  other  form  will  be 
sufficient.    The  statute  provides,  that  the  waiver  shall  be, 
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with  the  consent  of  the  overseers  signified  by  them  or  theif 
attorney,  "in  open  Court."   When  the  legislature  points  out 
x).  one  specific  mode,  we  have  not  the  power  of  saying  that 

Shlard.  anv  Qthe,.  m0(]e  W|J|  be  equivalent,  so  as  to  supersede  the 
necessity  of  that  which  the  legislature  requires.  Here  there 
was  no  signification  "  in  open  Court,"  either  by  the  respon- 
dents or  their  attorney,  that  the  Sessions  should  be  at  liberty 
to  proceed  upon  the  appeal,  notwithstanding  the  defective 
notice,  provided  the  notice  was  defective ;  and  therefore  we 
are  of  opinion,  that,  inasmuch  as  there  was  not  such  a  con-., 
sent  in  open  Court  as  the  statute  provides,  we  are  not  at 
liberty  to  say  that  any  other  waiver  would  let  the  appellant 
into  evidence  of  the  notice,  provided  we  should  think  that 
the  notice  was  not  sufficient.  Now  as  to  the  notice  itself, 
is  it  possible  to  say  that  it  specifies  the  causes  and  grounds 
of  appeal,  in  pursuance  of  the  directions  of  the  statute  f  It 
states  that  the  appellant  objects  to  these  thirty-five  items 
or  charges  of  payment.  Why  ?  It  is  perfectly  silent  why! 
It  may  be  on  the  ground  that  none  of  the  payments  were 
ever  made,  and  that  every  one  of  them  is  a  false  charge. 
Under  the  supposition  that  that  might  be  the  ground  of 
objection  the  respondents  would  probably  come  prepared  to 
prove  the  fact  of  payment ;  but  when  they  came  to  Sessions 
they  might  find  that  they  had  burthened  themselves  use- 
lessly with  such  proof,  for  then  they  might  be  told  tnat  such 
was  not  the  point  in  dispute.  Another  objection  might  be, 
that  they  ought  not  to  have  paid  these  sums  of  money: 
Then  they  might  come  prepared,  not  only  to  prove  that  they 
had  in  fact  been  paid,  but  that  they  were  payments  which 
they  were  required  and  bound  to  make.  Again,  the 
objection  might  be,  that  though  paid,  and  rightly  paid,  yet 
they  ought  not  to  be  brought  to  charge  against  the  parish, 
but  ought  to  be  personal  obligations  on  the  overseers  them* 
selves,  and  that  the  attempt  to  bring  them  in  charge  against 
the  parish  was  unconscionable.  Other  grounds  of  objection 
might  be  anticipated,  which  are  not  necessary  to  mention. 
The  act  of  parliament  having  required  that  the  appellant 
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shall  specify  the  grounds  and  causes  upon  which  he  objects 
to  die  overseers'  accounts,  it  seems  to  us,  that  a  notice  of 
appeal  m  which  the  party  contents  himself  with  saying  that 
he  shall  object  to  thirty-five  items  or  charges  of  payment, 
but  does  not  condescend  to  state  upon  what  grounds  he  will 
object  to  them,  is  a  defective  notice,  and  consequently  that 
the  Order  of  Sessions  in  this  case,  allowing  the  appeal  as 
to  four  out  of  the  thirty-five  items,  ought  to  be  quashed. 

Order  of  Sessions  quashed  accordingly. 


The  King  v.  The  Inhabitants  of  Apethorpe. 
TWO  Justices,  by  their  order,  removed  Henry  Scotney  where  a  pau- 
and  Rebecca  his  wife,  from  the  parish  of  Jpetkorpe,  to  the  £jrf  Jjjjj^jj 
parish  of  Sudborough,  both  in  the  county  of  Northampton,  for  a  year,  in 
The  Sessions,  on  appeal,  quashed  the  order,  subject  to  the  A.^ancUust 
opinion  of  this  Court,  upon  the  following  case :  before  the  ex- 

The  pauper,  Henry  Scotney,  being  settled  in  Apethorpe,  lnat  year  he 
was  hired,  about  six  years  ago,  by  a  Mr.  Gilby,  of  Brig-  j^jj  ^^ 
ttocky  for  a  year,  to  commence  at  old  Michaelmas,  the  whole  second  year, 
of  which  service  he  performed  in  Brigstock,  sleeping  also  j^^imootns 
in  that  parish.     Before  the  expiration  of  the  year,  Mr.  under  that 
Gilby  again  hired  the  pauper  from  the  following  old  Mi-  wi"hlm master 

chaelmas  to  the  new  Michaelmas  succeeding.    There  was  into  the  parish 

.        .  .....  of  B.,  and 

■o  interruption  of  service,  and  under  the  second  hiring  there  served 

the  pauper  served  his  master  about  half  a  year  in  Brig*  ouCt^ereri]* 

stocky  and  then  removed  with  him  to  Sudboroughf  in  which  second  year, 

latter  parish  he  finished  his  service  under  such  second  hiring,  theXsf  forty* 

and  slept  the  last  forty  nights  in  Sudborough.    The  ques-  nights:  Held, 
*        i.  ••       ;/L      .  .        ....  thathedidnot 

tion  for  the  opinion  of  the  Court  is,  whether  the  pauper  acquire  a  set- 
acquired  a  settlement  by  hiring  and  service  in  the  parish  of  f,e™ent  by 

^  ;  jo  r  hiring  and  ser- 

S*dborough.  •  vice  in  the 

latter  parish 
under  the  sta- 
Holbech  and  Adams,  in  support  of  the  order  of  Sessions,  tute  3  &  4  W. 

The  pauper  did  not  acquire  a  settlement  by  hiring  and 
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service  in  the  parish  of  Sudborough.  The  3  &  4  JF.  &  M. 
c.  11.  s.  7.  provides,  that  if  any  unmarried  person*  not  hav- 
ing child  or  children,  shall  be  lawfully  hired  into*  any  parish 
or  town  for  one  year,  suck  service  .shall  be  adjudged  and 
deemed  a  rgood  settlement  therein*  In  order  therefore  to 
confer  a  settlement,  there  must  be  a  hiring  for  a  year  into 
the  parish,  and  some  service  in  the  parish  under  that  hiring*; 
and  where  a  pauper  has  served  a  whole  year  under  a  yearly 
hiring  in  one  parish,  and  then  removes,  without  making  any 
.new  agreement,  into  another  parish,  a  year's  service  there 
will  not  confer  a  settlement,  because  there  is  no  hiring  into 
that  parish  within  the  meaning  of  the  statute.  Rex  v.  Cnw- 
cembe  (a)  appears  at  first  sight  opposed  to  this  argument, 
but-  that  case  will  on  examination  be  found  distinguishable 
from  the  present,  because  there  the  Court  decided  that  these 
was  a  settlement  in  the  second  parish,  upon  the  ground 
that  they  might  presume  .a  new  hiring,  into  that  parish  (A). 
Res  v.  Si.  Giles,  Reading,  (c)  shews  that  the  Court,  in  Rex 
v.  Croscombe,  acted  upon  the  presumption  either  of  a  con- 
tinuance of  the  old  contract,  or  the  formation,  of  a  new 
one,  and  that  where  there  is  no  such  presumption,  and  no 
express  hiring,  no  settlement  can  be  gained.  Rex  v.  FU- 
longley  (d)  decided  that  a  service  under  a  hiring  for  fifty- 
one  weeks  may  be  coupled  with  a  service  under,  a  previous 
hiring  for  a  year,  so  as  to  confer  a  settlement;  but  these 
both  the  services  were  performed  in  the  same  parish,  and 
therefore  there  was,  in  the  language  of  Bayley,  J.,  "  a 
hiring  for  a  year,  and  a  service  for  a  year,  sufficient  to 
confer  a  settlement/9  Forty  days-  residence  will  not  confer 
a  settlement  unless  they  come  within  the  scope  of  the  year 
for  which  the  party  is  hired;  Rex  v.  Denham  (e);  which 
in  this  case  they  do  not;  for,  as  the  Court  there  said,  "  it 
would  be  neither  reasonable,  nor  expedient,  that  an  inquiry 
should  be  gone  into  over  a  long  period  of  time,  at  detached 

(a)  Burr.  S.  C.  856 ;  *  Str.  (c)  Cald.  64.  S.  C.  9  Bote  455. 

1340.  S.C.  (4)1  B.&A.319. 

(6)  1  Noi.  P.  L.  436.  .     (e)  1  M.  &  5.  MS. 
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intervals,  to  ascertain  a  settlement."  [itayfey,  J.  Is  not 
Rex  v.  Alton  (a)  directly  in  point,  and*  is  it  not  decisive 
against  the  settlement  here  f]  It  certainly  is,  and  therefore 
whether  considered  with  reference  to  the  words  of  the  sta- 
tute, or  the  decided  cases,  it  is  plain  that  there  was  no  hiring 
bto  the  parish  of  Sudborough,  and  consequently  no  set- 
dement  gained  there. 

G.  Marriott  end  Httmfrey,  contrav  According  to  the 
view  taken  of  the  statute  by  Lee,  C.  J.,  in  Her  v.  Crus- 
combe  (*),  die  pauper  has  gamed  a  settlement  ki  Sudbo- 
rough,  because  he  served  thereunder  a  continuing  yearly 
hiring,  and  slept  the  last  forty  nights  there.  It  was  said  by 
that  learned  Judge,  that  he  could  not  distinguish  the  case 
men  under  consideration  "  from  the  cases  cited,  of  a  hiring 
for  a  year  and. a  service  for  a  year;  which  is  holden  to 
gain  a  settlement,  though  the  service  be  not  under  the  some 
hiring;  and  he  thought  it  quite  indifferent  in  what  PA*ira 
the  service  was,  since  it  was  the  same  service:"  So  in 
Rex  v.  Jskton  (c),  a  servant  maid  was  hired  for  a  year,  in 
the  parish  of  Jshton,  where  she  served  half  a  year;  then  her 
master,  and  she  with-  him,  removed  to  the  pariah  of .  &at- 
skall,  where  he  took  another  farm,  and  where  she  continued 
with  him  for  the  other  half  year.  The  Court  said,  a  settle- 
ment was  gained  in  PoUkally  because,  "  Here  is  what  the 
act  requires,  a  hiring  for  a  year  and  a  service  for  a- year. 
For  it  is  the  same  service;  and  the  statute  doth  not  tie  it 
down  to  -one  place.  If  a  person  is  hired  to  a  master  in 
one  perish,  and  goes  with  him  into  another  parish,  and  serves 
him  for  one  ^vhole  year,  the  parish  he  continues  in  last  for 
forty  days  before  the  end  of  his  year,  is  the  place  of  bis 
settlement:  and  the  reason  why  the  forty  days  gain  a  set- 
dement  is,  because  he. comes,  there  with  his  master,-  and 
you  cannot  remove  him  from  his  master,  and  having  con- 

(a)  Cald.  4*4;  9  Bott.  38*. 

(6)  Burr.  S.  C.  S56. 

\f)  1  Const.  4*3.    Sec  JUs  v»  Bri^kikdmttm^  5  T.  R.  1*8. 
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1824.        tmued  with  him  forty  days  unremoveable,  he  gains  a  settle- 

T_  inert."'  It  seems  impossible  to  distinguish  these  cases  from 

0.  the  present,  therefore  the  pauper  gained  a  settlement  in 

I«  J£um  Sudborough. 

of 
Afrftwoapi.       Bayley,  J.— I  think  this  case  was  properly  disposed  of 

at  the  Sessions.    If  we  were  to  hold  that  service  in  a  se- 
cond parish,  without  any  yearly  hiring,  or  under  a  yearly 
hiring  into  a  former  parish,  would  confer  a  settlement,  the 
result,  would  be,  that  ,a  servant  who  lived  twenty  years 
in  twenty  different  parishes  with  the  same  master  under 
one  original  hiring,  or.  even .  under  different  weekly  Wrings, 
so  thai  he  was  originally  hired  for  a  year,  would  be  settled 
in  that  parish  m  which  he  happened  to  reside  the  last  forty 
days;  which  would  be  equally  subversive  of  the  statutes, 
and  of  all  the  decided  cases  on  the  subject.    Rex  v.  Cro$* 
combe  has  no  bearing  upon  the  present. case,  because  the 
ground  of  decision  there  .was,  that  the  Court  construed  the 
second  Contract  as  a  new  yearly  hiring,  and  connected  the 
services  an  both  parishes ;  whereas  here  there  is  no  second 
contract,  .and  no  new  yearly  hiring.    The  same  view  o£that 
case  was  taken  by  Wille$,J.,  in  Rex  v.  St.  Giles's,  Reading, 
where  be  says,  "  secondly,  because  .the  Court  did  there 
presume  the  continuance  of  the  old  contract   If  the  original 
hiring  were  constructively  to  be  continued  throughout  the 
ncond  year,  it  might  last  for  twenty  years ;  and  parishes, 
on  such  a  construction  as  is  contended  for  in  support  of 
these  orders,  might  be  bwthened,  by  retrospect,  with  fa- 
milies from  whose  labour  they  had  received  no  benefit." 
This  case,  therefore,  rests  entirely  upon  the  statute  of 
3  &  4  fV.  &  If.  c.  11.  and  the  only  question. is,  whether 
this  pauper  was"  hired  into"  the  parish  of  Sudborough 
"  for  one  year,"  within  the  letter  or  spirit  of  the  Act.    I  am 
dearly  of  opinion  that  he  was  not,  and  therefore  that  he 
has  not  acquired  a  settlement  there.     The  statute  8  &  9 
W.  &  M.  c.  30.  does  not  assist  this  case,  because,  though 
it  was  passed  to  .explain  the  former  statute  with  respect  to 
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the  nature  of  the  service  required,  its  effect  is  rather  to  nar- 
row than  to  extend  the  power  of  obtaining  settlements,     j^F*  - 

The  order  of  Sessions*  must  be  confirmed*  v. 

The 

bniAAITAVTt 

Holroyd,  J. — It  is  quite  clear  that  this  pauper  ac-  <* 

quired  no  settlement  in  the  parish  of  Sudborough.  The 
effect  of  Rex  v.  Croscombe  was,  either  that  the  original 
hiring  was  by  the  agreement  of  the  parties  continued  into 
the  second  parish,  or  that,  by  construction  of  law,  there 
was  an  implied  yearly  hiring  into  the. second  parish;  and 
any  thing  that  was  suggested  by  the  Court  beyond  that, 
was  extra-judicial,  and  must  not  be  considered  as  binding 
upon  us  in  a  different  case.  The  construction  of  the  statute 
referred  to,  as  given  by  Lee,  C.  J.,  in  Hex  v.  Croscombe, 
is  not  consistent  with  the  other  authorities,  and  duunot  be 
supported  upon  sound  principles  of  law.  The  IS  8c  1* 
C.  ft.  c.  12.  empowered  the  Justices  to  remove  any  per*, 
son  to  the  place  where  he  was  last  legally  settled  as  a 
servant  for  the  spate  of  forty  days;  the  1  J.  ft,  c.  17.  pro* 
vided  that  the  forty  days  continuance  should  iiot  make  a 
settlement,  bnt  from  the  time  of  delivering  notice  in  writing? 
and  the  3  &4  W.  &  M.  c.  30.  s.  6.  waded,  that  if  any 
unmarried  person,  not  having  child  or  children,  shall  bef 
lawfully  hired  into  any  parish  or  town,  for  one  year,  such 
service  shall  be  adjudged  and  deemed  a  good  settlement 
therein,  though  no  such  notice  in  writing  be  delivered.  It 
is  perfectly  plain,  that  such  service  must  mean  service 
under  a  yearly  hiring  into  the  parish  where  it  is  performed; 
but  as  doubts  were  entertained  upon  the  subject,  the  8  8c  9- 
W.  &  M.  c.  30.  removed  all  ambiguity,  by  declaring  that 
no  person  hired  into  any  parish  or  town  for  one  year,  shall 
be  adjudged  or  deemed  to  have  a  good  settlement  m  any 
such  parish  or  township,  unless  such  person  shall  continue 
and  abide  in  the  same  service  during  the  space  of  oite; 
whole  year.  The  result  therefore  is,  that,  in  order  to  con- 
fer a  settlement  in  any  parish  by  hiring  and  service,  there 
must  be  a  yearly  hiring  into,  and  some  service  under  that 
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18G4.       hiring,  in  that  pariah.     Here  there  is  no  yearly  hiring, 
expressed  or  implied,  into  the  parish  of  Sudboraugh,  and 

*i™v     consequently  no  settlement  is  conferred(a). 
The 
iMoiTAirn  Order  of  Sessions  confirmed. 


TheKixo 


AfBTHORVB. 


(a)  LUtlcdak,  J.  was  at  the  Old  Bailey. 


The  Kino  v.  The  Brewers'  Company. 


Where*  per-  THIS  was  a  return  to  a  mandartus  which  issued  in 

asheir"?]i!w  Hilary  Term  last,  directed  to  the  defendants,  lords  of  the 

•ft!*  tenant  ffimor  0f  WillioUs,  in  the  parish  of  South  M ims,  in  die 

a  copyhold,  county  of  Middlesex,  and  to  the  steward  and  deputy  stew- 

wm  refused  „&  0f  tjie  ^^j  manor>  commanding  them  to  admit  Robert 

cfae  lord,  and  Fossick  to  a  copyhold  tenement,  consisting  of  a  messuage 

^S.b^tUi0  or  inn,  called  the  ffhite  Hart,  two  cottages,  and  several 

lord  in  bit  re-  parcels  of  land*  holden  of  the  manor,  as  tenant  thereof,  and 

did  not  deny  to  accept  the  surrender  by  the  said  JR.  F.  of  the  said  tene- 

the  heirship,    jg^*  &c.  to  the  use  of  Martha  Winter,  to  secure  to  her 

em?Mrt  arau* 

mentatireiy,     the  sum  of  1000/.  and  interest,  according  to  the  custom  of 

o^ed°a  *°  nMnor'  Tbe  writ  Stated  that  in  or  about  the  year  1778, 
peremptory  Hannah  Lofty  the  ypunger  was  admitted  tenant  to  the  pre- 
togo  "*  nraes  in  question*;  that  she'  afterwards  surrendered  them 
to  the  use  of  her  will ;  that  by  her  will,  dated  4di  Ftbrunry% 
1779,  she  devised  them  to  her  mother,  Hannah  Lofty  the 
elder,  for  her  life,  after  her  death  to  Edward  Fage  and  Me* 
ktittbel  his  wife,  for  their  lives,  and  after  their  deaths,  to 
their  child  or  children,  their  hairs  and  assigns,  for  ever; 
that  the  testatrix  then  devised  all  the  residue  of  her  estates 
whatsoever  and  wheresoever  to  her  said  mother,  her  heirr 
and  assigns,  for  ever ;  that  tbe  testatrix  died  seised  of  the 
premises  on  the  2d  March*  1779;  that  her  mother  was  ad- 
mitted tenant  for  her  life,  and,  being  seised,  by  her  will, 
dated  3d  May,  1786,  devised  them  to  her  niece  Mehitabel 
Fage,  her  heirs  and  aspigus,  for  ever ;  that  Edward  Fage 
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and  Mehitabel  his  wife  were  admitted  tenant*  }  that  Jfc       18*41 

hUabet  Fage  survived  her  husband  and  all  their  children,    J^C-"*  - 
°  Tha  Itn 

and,  on  the  17th  February,  1881,  died  seised  of  the  pre-  v. 

mises,  without  issue,  and  without  making  any  will ;  that    ju^w 
Robert  Fowck  is  the  brother  and  heir  at  law  of  Meh+*    Company. 
tabel  Fage,  and  also  heir  at  law  of  Hannah  Lofty  the 
elder;  that  at  a  Court  Baron  held  on  10th  November  last, 
and  on  several  subsequent  occasions,  Robert  Fossick  applied 
to  be  admitted  to  the  premises,  and  to  be  allowed  to  surren- 
der die  same  to  die  use  of  Martha  Winter,  to  secure  to 
her  the  sum  of  1000/.  and  interest,  which  she  had  ad- 
vanced him  on  the  security  thereof;  bat  that  the  defendants 
have  absolutely  refused  and  neglected,  and  still  do  refaaal 
and  neglect  to  admit  him  and  to  accept  his  surrender.    The 
return  stated,  that  at  a  Court  Baron  held  8th  Juhfr  1778; 
Hannah  Lofty  the  younger  was ,  admitted  tenant  to  the 
premises,  as  only  sister  and  heir  at  law  of  Ezekiel  Lefiyi 
deceased,  to  hold  to  her,  her  heirs  and  assigns,  far  ever,  aaai 
at  die  same  Court  surrendered  them  to  the  use  of  her  wtt$ 
that  at  a  Court  Baron,  held  44th  July,  1780,  it  was  pre- 
sented that  she  had  died  seised  of  the  premises  since  the 
last  Court,  and  that  by  her  w81,  dated  4th  February,  1779, 
she  devised  the  premises  to  her  mother,  Hunnah  Lofty, 
toe  her  life,  after  her  death  to  Edmard  Sage  and  Meht- 
tabel  his  wife,  for  their  joint  fares  and  the  life  of  the  sur- 
vivor, and  after  their  deaths  to  their  child  or  children  living 
at- the  death  of  die  survivor  of  them,  their,  his,  or  her  heirt 
and  assigns,  for  ever ;  that  at  the  sane  Court  the  said  Ha& 
nah  Lofty  the  mother  was  admitted  tenant  to  die  premises; 
to  hold  to  her  for  her  life;  that  at  a  Court  Baron,  held 
46th  June,  1787,  the  death  of  the  said  Hannah  Lofty  die 
mother  was  presented ;  and  that  at  die  same  Court  the 
said  Edward  Fage  and  Mehitabel  his  wife  were  admitted 
tenants  to  the  premises,  to  hold  unto  diem  and  the  sur- 
vivor of  them,  during  their  joint  lives  and  the  life  of  the 
longest  liver  of  them ;  that  at  a  Court  Baron,  held  10th 
November,  1823,  it  was  presented  that  Mehitabel  Fage  the 
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wife,  and  afterwards  the  widow  of  Edward  Fage,  died  sine* 
the  then  last  Court,  but  whether  she  left  any  child  or  chil- 
v.  dren,  her  surviving,  was  unknown ;  that  at  three  several 

BftThB  s'  t***™*  Courts  Baron  held  10th  November,  1823,  and  3d 
Compact,  and  97th  April  last,  three  several  proclamations  had  been 
made  for  the  child  or  children  of  the  said  Mehitabel  Fage 
by  the  said  Edward  Fage,  her  late  husband,  to  come  into 
Court  and  be  admitted  to  die  premises  under  and  accord- 
ing to  the  will  of  the  said  Hannah  Lofty  the  younger ; 
bpt  no  one  came,  and  such  default  had  been  recorded } 
that  under  the  residuary  clause  in  the  will  of  the  said 
Hannah  Lofty  the  youpger,  whereby  she  devised  all  the 
residue  of  her  estates,  of  what  nature  or  kind  soever  or 
wheresoever,  unto  her  said  mother,  Hannah  Lofty,  her 
heirs,  executors,  administrators  and  assigns,  for  ever,  the 
reversion  in  fee  in  the  premises  descended  upon  the  cus- 
tomary heir  of  the  said  Hannah  Lofty  the  elder;  that  at 
the  said  Court  Baron,  held  27th  April,  the  first  proclama- 
tion was  made  for  the  heir  at  law,  or  customary  heir  of  the 
said  Hannah  Lofty  the  elder,  to  come  into  Court  and  be 
admitted  to  the  premises,  or  in  default  thereof,  the  same 
would  be  seised  into '  the  hands  of  the  lords  of  the  manor 
for  want  of  a  tenant;  that  at  the  same  Court,  Daniel  Fo$r 
nek  came  and  claimed,  as  he  had  before  done,  when  the 
proclamations  were  made  for  the  child  or  children  of  Mehir 
tabel  Fage,  on  behalf  of  his  father,  Robert  Fossick,  as 
customary  tenant  of  Hannah  Lofty  the  elder,  and  likewise 
as  heir  at  law  of  Mehitabel  Fage,  and  produced  certain 
cases  relative  to  the  construction  of  the  will  of  Hannah 
Lofty  the  younger,  with  counsel's  opinion  taken  thereon, 
and  also  certificates  verified  by  the  affirmation  of  the  said 
Daniel  Fossick.  The  certificates  were  then  set  out,  stating, 
that  Mehitabel  Fossick,  daughter  of  Robert  Fossick  and 
Mehitabel  his  wife,  was  born  the  1st  day  of  the  12th  month, 
1755 ;  and,  that  Robert  Fossick,  son  of  Robert  Fossick  and 
Mehitabel  his  wife,  was  born  on  the  12th  day  of  the  7th 
month,  1766.    The  return  proceeded  to  state,  that  at  tfee 
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same  Court  came  Elizabeth  Sine,  late  Elizabeth  Fossidk, 
spinster,  by  Henry  Schultes,  her  attorney,  and  claimed  to  be 
admitted  to  tbe  premises,  first,  as  only  surviving  sister  and 
heiress  at  law,  according  to  the  custom  of  the  manor,  of 
Mehitabel  Fage,  who  was  the  last  tenant ;  second,  as  one  of 
tbe  nieces  and  co-heiresses  of  Hannah  Lofty  the  elder; 
third,  as  only  surviving  legal  representative  of  Robert  Fossick 
and  Mehitabel  his  wife;  and  in  support  of  the  claim*  of 
tbe  said  Elizabeth  Sinex  tbe  said  Henry  Schultes  stated,  that 
the  register  of  the  birth  of  Robert  Fossick,  on  12th  July, 
1765,  had  been  fraudulently,  inserted  in  the  register  book 
firom;  whence  the  certificate  was  taken,  and  was  destitute  of 
{he  formalities  requisite  to  authenticate  it;  be  also  stated 
the  said  Robert  Fossick  to  be  illegitimate;  that  at  the  same 
Court  came  Mary  Moreton,  and  claimed  to  be  admitted 
to.  tbe  premises,  alleging  that  Robert  Fossick  was  illegitU 
mate,  but  not  questioning  the  legality  of  the  claim  made  on 
behalf  of  Elizabeth  Sine;  that  after  considering  the  claims 
of  the  different  parties,  the  said  Court  Baron  were  of  opinion 
that  Elizabeth  Sine  had  shewn  a  colorable  title  to  tbe  pre- 
mises, and  ought  to  be  admitted  thereto,  and  she  was  ac* 
qprdingly  admitted,  and  paid  for  a  fine  160/.  and  her  fealty 
was  respited.    To  this  return  Robert  Fossick  demurred. 

R.  Bayky,  in  support  of  the  demurrer,  was  stopt  by 

The  Court'*  intimating,  that  the  fact  of  the  defendants 
having  admitted  another  party,  could  not  operate  so'  as  to 
conclude  the  present  claimant* 

Chitty,  contriL  Robert  Fossick  claims  as  heir,  and  there- 
fore he.  must  establish  his  title  in  that  character  in  a  Court 
of  Equity.;  he  cannot  come  to  this  Court  for  a  mandamus 
to  the  lord  to  admit  him.  [Bayley9  J.  The  return  does  not 
depy  the  fact  that  be  is  the  heir,  which  it  ought  to  do ;  it  is 
essential  to  the  validity  of  a  return,  that  it  should  be  cer- 
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tain,  which  this  is  not]  Hear  v.  Rennet t  (a)  is  an  autho- 
rity for  saying  that  a  copyholder,  who  claims  by  descent, 
cannot  proceed  in  the  course  adopted  in  this  case;  this 
Court  will  not  interfere  .by  mandamus  to  assist  an  heir  at 
law;  his  proper  remedy  is  in  Chancery.  \Bayleyf  J.  It  is 
stated  in  the  writ,  that  the  heir  at  law  wishes  to  be  ad- 
mitted for  the  purpose  of  raising  money  upon  the  estate ; 
is  not  that  a  legitimate  subject  for  our  interposition  on  his 
behalf  f]  Certainly  not,  because  he  cannot  legally  raise 
money  upon  the  estate,  until  he  has  been  put  in  posses* 
sion  by  regular  course  of  law  (b).  [Holroyd,  J.  The  case 
of  Rex  v.  Rennet t  is  very  distinguishable  from  this;  the 
only  reason  why  the  Court  there  refused  to  interfere  was, 
that  their  interference  was  not  necessary  to  the  interests 
of  the  heir.]  Nor  is  it  here,  and  therefore  the  same  reason 
will  dictate  the  same  course  of  proceeding.  [Bayley,  J. 
Suppose  the  heir  wishes  to  devise  the  estate ;  his  will  would 
not  be  operative  for  that  purpose  until  he  has  been  admitted, 
and  therefore  our  interference  may  be  necessary  to  his  in- 
forests.]  Claiming  as  heir,  his  will,  devising  the  estate, 
would  be  operative,  even  before  his  admission  and  surrender 
to  the  use  of  his  will;  though  it  certainly  would  not  if  he 
claimed  as  devisee.  Doe  v.  Danven  (c),  Rex  v.  Hendon  (d). 

Baylby,  J. — The  Court  have  in  this,  as  in  other  cases, 
a  discretionary  power,  to  grant  or  withhold  a  mandamus, 
according  as  the  justice  of  the  case  and  the  interests  of 
the  parties  seem  in  its  judgment  to  require.  If,  as  seems 
to  be  the  drift  of  the  present  argument,  the  present  claimant 
obtained  the  writ  upon  a  representation  that  he  was  entitled 
as  devisee,  and  has  framed  it,  and  now  demands  admission, 
as  heir,  the  defendants  might  have  defeated  that  scheme 
by  moving  to  quash  the  writ  It  is,  as  I  have  already  sug- 
gested, a  settled  rule,  that  a  return  to  a  mandamus  must  be 
certain  and  explicit  in  its  language,  and  above  all,  that  it 

(a)  2  T.  R.  197.  (<?)  7  East,  299. 

(*)  Watkini  on  Copyholdi.  (4)  2  T.  R.  484. 
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must  not  be  argumentative ;  Rex  v.  Lyme  Regis  (a).  Upon 
that  ground,  I  am  decidedly  of  opinion,  that  this  return 
is  bad;   it  does  not  deny  that  Robert  Fossick  is  the  heir  at  i>. 

law ;  it  does  not  assert  that  he  is  illegitimate ;  it  only  reasons  '  brewers' 
upon  the  subject,  which  is  a.  fatal  defect.  The  act  of  3d-  Cohpawt. 
nutting  this  person  tenant,  will  not  confer  upon  him  any 
title. as  against  the  lord,  because  he  has  admitted  .one.  per- 
son already,  and  therefore  has  done  ail  that  he  can  to  weaken, 
his  own  title,  if  it  could  be  weakened  by  such  means.  Upon, 
the  short  ground,  therefore,  that  this  return  is  bad  for  argu- 
mentativeness and  uncertainty,  I  am  of  opinion  that,  it  .must, 
be-quashed,  and  that  a  peremptory  mandamus  must  issue. . > 

.  Holboyd,  J. — This  return  is. clearly  insufficient,  and 
nuiat  be. quashed.  Whether  the  Court  will,  or  will  not,  in. 
a.cjut.  Uke  the  present,  .grant  a  mandamus  where. the  title 
of  the  claimant  is  not  clearly  made  out,  is  not  now  a  ques-. 
tioo  growing ,  out  of  this  case,  and  does  not  require  any 
opinion  or  the  declaration  of  any  general  rule  from  us.  A 
sufficient  ground  has  already  been  shewn  to  induce  the, 
Court  to  grant  the  first  writ,  and  therefore  the  defendants,, 
having  been  fceard  on  that  occasion,  cannot  now  object  to: 
the  course  then  adopted  (6);  all  that  it  was  open  to  them . 
to  do,  was  either  to  comply  with  the  first  writ,  or  to  give 
a  good  legal  answer  to  it;  and- as  they  have  done  neither, 
a  peremptory  mandamus  must  go(c). 

Rule  absolute  for  a  peremptory  mandamus  (d). 

(a)  Doug.  182.  (b)  5  T.  R.  66. 

'  (c)  IMtledaU,  J.  was  at  the  Old  Bailey. 

(<0  Vide  Cro.  Jac.  368.  2  Rol.  274.  6  East,  431.  2  M.  &S.87.  Com. 
Dig.  GL  2. 5.  7.  10.  1  Rol.  505.  1  Leo.  100.  3  Id.  221.  4  Id.  31. 
4  Rep!  22.    Id.  26  b. 
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Richardson  and  Another  v.  Walker. 

A  custom  JLHIS  was  an  action  on  the  case  brought  in  pursuance  of 
J^jJJ  the  direction*  of  bis  Honor  the  Vice-chancellor,  to  try 
ants,  and  inha-  whether  the  defendant  had  been  guilty  of  a  breach'  of  a  ens- 
manor  shall  tottl  f°r  &H  ^e  tenants,  resiants,  and  inhabitants  of  the 
grind  at  the  manor  and  township  of  Selby,  in  Yorkshire,  to  grind  at  the 
their  corn  and  lord's  mill,  all  the  corn  and  grain  spent  ground,  within  the 
Irowm^wYthin  manor  or  township.  The  declaration  contained  several  counts, 
the  manor  as  of  Which  the  following  only  were  material.  The  third  Count 
otberVaa»m  state^  ^at  plainttib  were  lawfully  possessed  of  a  mill,  8cc. 
and  spent  within  the  manor  of,  &c.,  and  t>y  reason  thereof  were  entitled 
louses,"  may    to  nave  the  toll  of  all  the  corn  and  grain  ground  there ;  thbl 

be  a  good  cos-  au  fae  tenants,  resiants,  inhabitants,  and  dwellers  of  and 

torn,  but  it  '  '  ' 

shall  not  ex-     within  the  manor,  during  the  term  of  plaintiffs'  possession  of 

strain  UiTin-  *e  m*11'  ou^lt  t0  &ave  ground,  and  still  of  right  ought  to  grind, 
habitants  who  at  the  mill,  all  their  corn,  &c.  which  after  the  grinding  thereof 
corn  and  grain,  had  been,  or  should  be,  expended  or  consumed  in  a  ground 

or  who  have  no  g^^  jn  tbeir  respective  messuages  or  dwelling-houses  within 

corn  and  grain  r  .  ,  . 

of  their  own,    the  manor,  and  to  have  paid  to  plaintiffs  for  the  grinding  thereof 

eroundcoraor  certi"n  anc*ent  an<*  customary  foil ;  yet  defendant,  contriving 
flour,  though    to  deprive  plaintiffs  of  the  profit  of  their  mill  and  of  the  toll 
have  oeen         which  would  have  accrued  to  them,  and  to  enable  and  pro- 
ground  or        cure  the  tenants,  &c.  to  withdraw  their  grist  frbm  the  mill, 
the  manor.       wrongfully  ground  or  caused  to  be  ground,  at  other  mills,  a 
large  quantity  of  corn,  for  the  purpose  of  exposing  to  sale 
and  selling  the  same,  in  a  ground  state,  within  the  manor,  to 
the  other  tenants,  &c.  to  be  by  them  expended,  &c.  in- their 
respective  messuages,  &c.  within  the  manor,  arid  did  expose 
to  sale,  and  sell  by  himself,  and  one  S.  IV.  ius  agent  in  that 
behalf,  the  last  mentioned  corn  so  ground  and  being  in  a 
ground  state,  within  the  manor,  to  divers  persons,  resiants, 
&c.  to  be  expended,  &c.  in  their  respective  messuages,  8cc. 
within  the  manor,  and  which  corn,  8cc.  was  by  the  said  per- 
sons used  and  expended  in  their  respective  messuages,  &c. 
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whereby  the  said  tenants!  8cc.  did  supply  themselves  with 
corn,  fee.  in  a  ground  state,  to  be  expended,  &c.  in  their 
dwelling  houses,  which  but  for  such  exposing  to  sale  and  v. 

selling  ground  by  defendant,  they  would  have  ground,  or     Walxbb. 
have  purchased  when  ground,  at  plaintiffs'  mill.    Fourth 
count,  that  defendant  wrongfully  procured  certain  corn,  &c. 
which  had  been  before  ground  at  other  mills,  and  which  he 
knew  to  have  been  ground  at  other  mills,  to  be  exposed  to 
sale  in  a  ground  state,  in  a  certain  dwelling-house  of  one  S. 
W.>  within  the  manor,  to  divers  resianls,  &c.  and  afterwards 
sold  the  same  to  such  resiants,  &c.   Fifth  count,  that  defen- 
dant wrongfully  procured  a  certain  quantity  of  corn,  &c. 
which  had  been  before  ground  at  other  mills,  and  which  he 
knew,  be.  to  be  exposed  to  sale,  partly  in  a  ground  state,  and 
partly  manufactured  into  bread,  in,  &c.  and  that  the  same  was 
sold  there  accordingly;  omitting  to  state  that  it  was  consumed 
fay  resiants  within  the  manor.    Sixth  count,  that  one  5;  W. 
was  a  resiant,  &c.  within  the  manox;  yet  that  defendant,  well 
knowing  the  premises,  wrongfully  procured  the  said  S.  W. 
to  withdraw  her  grist  from  plaintiffs'  mill,  and  to  grind  at 
another  mill  a  quantity  of  corn,  &c.  to  be  by  her,  after  the 
grinding  thereof,  used,  8tc.  and  which  was  used,  &c.  by  her 
in  her  dwelling-house  within  the  manor.     Last  count,  that 
defendant  procured  S.  W.  to  grind  corn  at  another  mill  for 
the  purpose  of  sale,  and  which  was  sold  by  her  in  a  ground 
state,  within  the  manor,  to  resiants,  &c.  to  be  used  by  them 
in  their  dwelling-houses  within  the  manor,  and  which  *  was 
by  them  so  used,  &c.    Plea,  the  general  issue,  and  issue 
thereon.    At  the  trial  before  Bay  ley,  J.  at  the  Yorkshire 
Lent  Assizes,  1820,  the  plaintiffs  had  a  verdict,  damages 
one  shilling,  subject  to  the  opinion  of  the  Court  upon  the 
following  case  :— 

The  plaintiffs,  at  the  time  of  committing  the  alleged 
grievances,  were  in  possession  of  the  mill,  hereinafter  de- 
scribed, as  the  lessees  of  the  lord  of  the  manor  of  Selby. 
Before  the  alterations  hereinafter  mentioned,  there  wejre  two 
ancient  water  com  mills,  belonging  to  the  lord  of  the  manor, 

k  k  2 
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and  situate  within  the  manor.  Between  fifty  and  sixty  years 
ago,  these  were  pulled  downy  and  one  water  corn  mill  erected 
in  their  stead,  upon  their  scite,  having  a  wind  corn  mill  above 
Walker,  it.  About  the  year  1 806,  the  streams  of  water  by  which  the 
water  corn  mill  had  been  worked  were  diverted  from  that 
mill,  under  the  authority  of  the  act  of  parliament  and  in  the 
manner  hereinafter  mentioned,  and  that  mill  has  been  ever 
since,  and  still  is,  worked  by  steam  instead  of  water.  From 
time  immemorial  there  had  been  an  ancient  custom  within 
the  manor  of  Selby,  and  which  was  established  by  two  decrees 
of  the  Court  of  Exchequer ;  the  first  in  3  Car.  1 .,  and  the  last 
in  4  Geo.  £.,  "  that  all  and  singular  the  tenants,  resiants, 
inhabitants  and  dwellers,  of  and  within  the  town  and  manor 
of  Selby,  used  and  were  accustomed,  and  of  right  ought,  to 
grind  all  their  corn  and  grain,  as  well  growing  within  the 
-said  manor,  as  brought  from  other  places,  and  spent  ground 
in  their  houses  within  the  said  manor  and  town,  at  the  said 
ancient  mills  of  the  said  lord,  called  Selby  Mills,  paying  a 
•certain  toll  or  mulcture  for  the  same,  according,  &c.;"  and 
this  custom  still  continues  to  exist  within  the  manor,  and  to 
be  applicable  to  the  present  mil),  unless  the  alteration  of  the 
mill  as  before  described,  or  any  other  circumstances  stated 
in  this  case,  shall  be  deemed  to  have  extinguished,  destroyed, 
or  suspended  the  said  custom.  Copies  of  the  above  men- 
tioned decrees  accompany  this  case,  and  may  be  considered 
as  forming  part  thereof.  By  an  act  of  45  Geo,  3.,  entitled, 
"  An  act  for  draining  and  improving  certain  low  grounds  and  ' 
carrs  within  the  parishes,  townships,  and  places  of  Selby, 
&c.  in  the  West  Riding  of  the  county  of  York,"'  a  power  is 
given  to  a  commissioner  therein  named  either  to  agree  .with 
the  proprietors  of  and  persons  interested  in  any  mills,  weirs, 
dams,  lands,  tenements,  and  hereditaments,  which  the  com- 
missioner should  judge  necessary  or  expedient  to  be  made 
use  of  for  the  purposes  of  the  act,  or  which  might  be  liable 
to  be  damaged  in  the  execution  thereof,  for  the  purchase  of 
such  mills,  8tc.  or  for  the  recompense  to  be  made  to  such 
proprietors,  Sec.  for  the  damage  they  might  'sustain,  or  for 
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any  eventual  injury  that  might  arise  to  their  property  by  the 
execution  of  any  of  the  powers  contained  in  the  act.  Under 
this  act  the  commissioner  agreed  with  the  Dowager  Lady  "  v. 
Petre,  as  guardian  to  her  son,  the  Honorable  Edward  Robert  WAt"a* 
Petre,  then  a  minor,  and  lord  of  the  manor  of  Selby  and 
owner  of  the  said  mill, on  the  following  terras;  viz. — "  Selby, 
April  22, 1806.  I,  William  Shipton,  of  Green  Hammerton, 
the  commissioner  appointed  in  the  place  of  William  Dawson, 
of  Tadcaster,  resigned,  do,  in  pursuance  of  an  act  of  parlia- 
ment, entitled,  &c.  settle  and  ascertain  that  the  sum  of  2000/. 
be  paid  unto  the  Right  Honorable  Lady  Petre,  guardian  to 
her  son  Edward  Robert  Petre,  as  a  recompense  and  com- 
pensation for  the  damage  which  may  happen  and  be  done 
by  totally  taking  away  the  water  from  the  mill  at  Selby,  in 
order  to  make  a  free  and  sufficient  effluxion  of  water  into 
the  river  Ouse;  and  also  the  sum  of  100/.  be  paid  to  the  said 
Lady  Petre,  guardian  as  aforesaid,  for  the  stone  and  mate- 
rials of  the  present  weir  in  the  dam  adjoining  the  mill,  in 
order  to  enable  me  to  erect  clough  doors,  and  other  useful 
purposes  which  the  same  may  be  wanted  for,  and  making 
together  2, 1 00/.,  which  I  think  a  fair  equivalent  and  compenT 
sation  for  the  same.  As  witness  my  hand,  the  day  and  year 
above  written,  W.  Shipton.  To  Mr.  Harper,  agent  to  Lady 
Petre"  The  defendant  is  not  himself  a  resiant  or  inhabitant 
within  the  manor  and  town  of  Selby;  but  from  time  to  time 
between  the  month  of  April,  1813,  and  the  commencement 
of  the  action,  and  while  the  plaintiffs  were  possessed  of  the 
mill,  he  caused  to  be  exposed  for  sale  in  the  house  of  Susan- 
nah Walker,  his  mother,  situate  within  the  manor  or  lordship 
and  town  of  Selby,  and  she,  as  his  agent  and  on  bis  behalf, 
sold  there  to  divers  of  the  resiants  and  inhabitants  of  and 
within  the  manor,  lordship  and  town,  to  be  spent  and  con- 
sumed within  their  respective  houses  within  the  manor  or 
lordship  and  town,  about  eighty  stone  per  week  of  meal  and 
8our,  partly  manufactured  into  bread,  and  partly  unmanu- 
factured, being  the  produce  of,  and  obtained  from,  wheat, 
corn,  or  grain,  not  ground  at  the  mill  of  the  plaintiffs.   The 
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1624.       defendant  had  notice  of  the  existence  of  die  custom  at  die 
v-^v-^       time  of  such  exposing  to  sale,  and  of  such  sale,  and  also  knew 
Richardson   tnat  fae  corn  and.grain  so  by  him  caused  to  be  exposed  to 
Walker,      sale,  had  not  been  ground  at  the  plaintiffs'  mill.   The  ques- 
tion for  the  opinion  of  the  Court  is,  whether  the  plaintiffs 
are  entitled  to  recover.    If  so,  the  verdict  to  be  entered  for 
the  plaintiffs  upon  such  count  of  the  declaration  as  the  Court 
shall  direct.     If  not,  the  verdict  to  be  entered  for  the  de- 
fendant. 

Tindal,  for  the  plaintiffs.  Three  objections  will  be  raised 
against  the  plaintiffs'  right  to  maintain  this  action.  First, 
that  they  cannot  sue  this  defendant  because  he  is  not "  a 
resiant  or  inhabitant  within  the  manor  and  town  of  Selby;9' 
second,  that  the  bringing  into  the  manor  and  town,  flour, 
that  is,  corn  in  a  ground  state,  and  selling  it  there,  is  no 
breach  of  the  custom;  and  third,  that  the  alteration  made  in 
the  mill  has  "  extinguished,  destroyed,  or  suspended  the 
custom."  As  to  the  first  objection,  it  is  clear  that  an  action 
on  the  case  will  lie  against  the  defendant,  though  he  be  not 
a  resiant,  for  enabling  or  procuring  a  person  who  is  a  resiant, 
to  infringe  the  custom.  [Bayley^  J.  Does  the  declaration 
allege,  or  was  there  evidence  to  shew,  that  the  resiants  could 
have  been  supplied  with  flour  by  other  means  ?]  Certainly 
not ;  but  that  is  immaterial.  The  facts  clearly  shew  that  the 
acts  of  the  defendant  have  worked  a  disturbance  of  the  rights 
of  the  plaintiffs,  and  that  is  enough  to  support  the  case. 
The  action  may  be  considered  in  two  points  of  view ;  first, 
as  against  a  defendant  who  is  a  stranger  to  the  manor,  and 
second,  as  against  a  defendant  selling  the  flour,  by  the  hands 
of  an  agent,  in  the  manor.  There  are  many  instances  where 
case  will  lie  against  a  stranger  for  the  disturbance  of  the 
lord's  rights.  The  injury  done  to  the  lord  is  the  same, 
whether  the  person  committing  it  be  a  resiant  or  not;  therefore 
there  is  an  injury  done  and  a  loss  sustained,  and  wherever 
there  are  damnum  et  injuria,  there  the  action  lies.  That 
principle]  is  laid  down  in  Com.  Dig.  tit.  Action  on  the  case 
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for  ditturbeme,  (A;  B.)  aad  there  are  cases  which  fully  sop*       IBM. 
port  it-     Green  v.  Robinson  (a),  Fin.  Ahr.  Mill.  [B.]  and  R^^)N 
the  cases  there  cited.    It  is  plain  that  there  are  damnum  et  e. 

injuria  here,  from  the  decrees  made  relative  to  this  custom  • 
by  the  Court  of  Exchequer,  for  unless  an  injury  were  com- 
mitted at  common  law,  that  Court  could  have  had  no  power 
to  interfere.  It  is  said,  in  Newman  v.  Zachary  (ft), "  if  one 
slander  my  title,  whereby  I  am  wrongfully  disturbed  in  my 
possession,  though  I  have  remedy  against  the  trespasser,  I 
shall  have  an  action  against  him  that  caused  the  disturbance." 
So  here,  the  plaintiffs  have  a  double  remedy,  either  against 
the  resiants  for  selling  the  flour,  or  against  the  defendant  for 
enabling  or  procuring  them  to  sell  it.  So  in  1  Rol.  Abr.  106. 
[N.]  pi.  4.,  it  is  said, "  if  upon  a  sale  in  a  fair,  a  stranger  dis- 
turbs the  lord  in  taking  his  toll,  an  action  upon  the  case  lies 
against  him ;"  and  the  9  H.  6. 45.,  and  9  Co.  50.  b.,  are  there 
cited  as  supporting  the  same  distinction,  and  shewing  that  * 
the  lord  has  in  all  cases  ibis  double  remedy.  A  fortiori  then 
the  rule  will  apply  to  this  case  where  the  defendant  has  pro- 
cured persons  to  sell  the  flour,  as  his  agents  and  for  his 
emolument,  because  by  so  doing  he  places  himself  in  the 
same  situation  as  the  actual  seller,  and  the  house  of  his 
agent  must  be  considered  as  his  own,  and  constitutes  him  a 
resiant  within  the  legal  construction  of  the  term.  Second,  it 
will  be  said  that  the  bringing  corn,  previously  ground,  into 
the  town,  and  selling  it  there,  is  no  breach  of  the  custom. 
If  it  is  not,  then  the  custom  is  a  nullity,  and  is  perfectly  un- 
available to  the  lord.  But  the  defendant  has,  at  least,  been 
guilty  of  a  direct  evasion  of  it  The  custom  imposes  heavy 
duties  upon  the  lord,  and  it  is  but  justice  that  there  should 
be  reciprocal  obligations  on  his  tenants.  Cort  v.  Birkbeck(c), 
however,  is  a  decision  expressly  in  favor  of  the  plaintiffs. 
It  was  there  held,  that  if  by  an  ancient  custom  the  tenants, 
inhabitants  and  resiants  of  and  in  a  manor,  are  bound  to 
grind  all  their  corn,  grain  and  malt,  which  shall  be  by  them 
"tied,  or  spent,  ground fyv'ithin  the  manor,  at  a  particular  mill ; 
(a)  Harir.  175.  (*)  Aleyn,  3.  (c)  Doug.  118. 
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J&84.       an  action  oh  the  case  will  lie  for  using  and  spending  ground, 

«  within,  the  manor,  any  corn,  grain,  or  malt,  ground  elsewhere 

v.  than  at  the  particular  mill;  and  if  such  a  custom  has  been 

alkeb.  established  and  confirmed  by  a  decree  of  the  Court  of  Ex- 
chequer, its  reasonableness  cannot  be  afterwards  contro- 
verted, nor  the  existence  of  the  custom  litigated  any  further 
before  a  jury.  A  similar  decision,  upon  a  similar  custom, 
was  also  given  in  the  case  of  the  Manchester  Milk  (a),  and 
as  the  terms  of  the  custom  here  are  equally  ample  with  those, 
it  is  impossible  to  distinguish  this  from  those  cases.  Neville 
v.  Buck  (fi)  will  be  cited  on  the  other  side,  but  the  argu- 
ments in  the  progress  of  the  inquiry  there,  are  all  in  favor  of 
the  present  plaintiffs,  and  will  be  found  to  be  extremely 
cogent.  Third,  it  will  be  said  that  the  custom  has  been 
extinguished,  or  suspended,  by  the  alteration  of  the  mill, 
but  this  proposition  is  not  tenable.  [Bayley,  J.  Is  every 
.  inhabitaot  of  die  manor  compelled  to  purchase  wheat,  and 
to  send  it  to  the  plaintiffs'  mill  to  be  ground  ?  If  he  is,  the 
result  may  be  that  he  will  be  starved,  for  he  may  not  be  able 
to  procure  wheat,  and  the  plaintiffs  would  prohibit  him  from 
consuming  flour  ground  elsewhere.]  That  is  an  imaginary 
case,  not  likely  to  occur ;  but  if  there  really  existed  an  im- 
perative necessity  for  procuring  flour  from  elsewhere,  the 
defendant  ought  to  have  pleaded  and  proved  the  fact.  The 
alterations  made  in  the  mill  are  not  of  such  a  nature  as  to 
destroy  the  custom,  because  the  mill  remains  in  esse,  and 
an  alteration  in  its  form  or  structure  cannot  impair  the  rights 
appurtenant  to  the  possession  of  it.  But,  it  will  be  said, 
the  act  of  parliament  shews  that  the  lord's  right  in  the  mill 
has  been  purchased  and  paid  for,  and  therefore  the  custom 
has  merged.  But  that  is  not  so.  In  Bro.  Abr.  tit.  Grants, 
162,  it  is  said,  "  a  man  holds  by  suit  to  a  mill  of  the  manor 
of  D.;  the  lord  grants  over  his  mill  and  suit,  and  dies;  the 

1  heir  of  the  lord  builds  another  mill ;  he  shall  have  the  suit, 

for  the  suit  is  to  the  manor,  and  not  to  the  mill."  LuttereVs 

case  (c).     So  here,  the  recompense  given  to  the  lord  by  the 

(a)  Doug.  223.  note  13.    (b)  8  Bro.  P.  C.  8vo.  ed.  106.    (c)  4  Rep.  86. 
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act  extended  only  to  the  then  existing  purposes  of  the  act, 
and  did  not  extend  to  the  righto  appurtenant  to  the  mill,  for 
otherwise  it  would  have  been  no  recompense  at  all.  The 
sum  of  2000/.  was  paid  merely  as  an  equivalent  for  diverting 
the  stream,  and  the  commissioner  had  not,  by  law,  any  power 
to  purchase  the  mill,  or  to  allow  compensation  for  all  the 
lord's  interest  in  and  righto  arising  out  of  it. 

Parke,  contra.  The  defendant  is  not  a  resiant  within  the 
town  or  manor.  That  is  the  first,  and  a  fatal  objection  to  this 
action.  The  obligation  to  grind  at  a  particular  mill  arises  either 
from  tenure  or  by  prescription,  and  no  action  will  lie  for  not 
performing  it  except  against  those  upon  whom  the  obligation 
devolves  directly  from  one  or  other  of  those  sources.  The 
defendant  is  not  in  that  situation  ;  he  is  a  third  party,  and  a 
stranger,  and  against  such  the  action  does  not  lie.  None 
of  the  cases  cited  on  the  other  side  are  parallel  with  the 
present.  Most  of  them  are  cases  of  franchises  in  tolls,  fairs, 
markets,  or  ferries,  such  as  by  the  operation  of  the  common 
law  bind  all  the  king's  subjects  in  common.  This  is  a  fran- 
chise of  a  very  different  and  much  mors  limited  kind.  The 
plaintiffs  stand  in  the  same  situation  as  a  man  carrying  on  a 
particular  trade;  for  any  injury  done  to  his  trade  by  fraud  or 
force,  the  law  affords  him  a  remedy,  but  it  does  not  give  him 
a  right  of  action  against  another  man  who  bona  fide  sets  up 
in  the  same  trade.  In  the  case  of  a  franchise  to  collect  toll 
from  all  who  cross  a  certain  ferry,  no  action  will  lie  against 
any  person  for  merely  not  crossing  the  ferry ;  consequently, 
if  an  action  did  not  lie  against  him  who  prevents  another  from 
crossing  it,  the  owner  would  have  no  remedy  at  all;  but  that 
is  a  very  different  case  from  the  present,  and  the  distinction 
is  illustrated  by  several  authorities.  Year  Book,  22  H.  6. 
14.  15.  Blissett  v.  Hart  (a)  and  Keeble  v.  Hickeringill  (6). 
In  Green  v.  Robinson,  it  is  true  that  a  Court  of  Equity  inter- 
fered for  the  benefit  of  the  lord,  but  that  forms  no  precedent, 
and  imposes  no  obligation  upon  a  court  of  law ;  and  in  a 
(«)  Willes,  519.  note.  (6)  1 1  East,  574.  ndte. 
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1824.  court  of  law,  therefore,  that  case  is  not  an  authority  in  faro* 
of  the  present.  Second,  the  bringing  into  the  manor  corn 
already  ground,  and  selling  it  there,  is  no  breach  of  this  cus- 
tom, for  the  language  of  the  custom  itself,  and  of  the  decrees 
confirming  it,  is  expressly  confined  to  "  corn  and  grain/' 
[Abbott,  C.  J.  This  certainly  seems  to  be  a  strong  objection. 
Suppose  an  inhabitant  of  the  manor  has  no  grain,  and  is  unable 
to  procure  any;  may  he  not  purchase  meal  or  flour  end  con- 
sume it  in  his  family?]  Neville  v.  Buck  is  decisive  to  shew 
that  this  is  a  fatal  objection,  and  in  that  the  former  case  of 
Cert  v.  Birkbeck  was  in  effect  overruled.  The  decree  there 
tallied  precisely  with  the  decrees  in  this  ca$e,  and  the  ques* 
tion  before  the  court  was  confined  to  one  point,  and  was 
almost  exactly  the  same  as  that  arising  out  of  this  second 
objection,  with  these  differences,  that  the  breach  there  alleged 
was  the  buying,  whereas  here  it  is  the  selling  flour  (a  dif- 
ference which  makes  that  even  a  stronger  case  than  the 
present),  and  that  there  a  contradictory  custom  was  set  up* 
The  House  of  Lords,  however,  decided  in  that  case  that  the 
buying  of  meal  and  flour,  ready  ground  at  foreign  mills,  was 
neither  a  breach  nor  an  evasion  of  the  custom ;  and  it  will 
appear,  upon  reference  to  the  report,  that  their  decision  was 
founded  on  very  wise  and  substantial  reasons.  The  altera- 
tion  of  the  times  and  manners,  which  has  obtained  since  this 
custom  originated,  has  unavoidably  rendered  it  less  bene- 
ficial to  the  lord  than  it  formerly  was,  but  it  does  not  there- 
fore follow  that  the  Court  will  now  extend  it,  so  as  to  increase 
the  emoluments  of  one  individual  at  the  expense  of  the 
convenience  and  accommodation  of  the  inhabitants  of  a 
whole  district.  This  is,  in  short,  a  mere  question  of  contract 
evidenced  by  usage,  and  it  is  plain  that  neither  the  contract 
originally,  nor  the  mode  in  which  it  has  been  acted  upon 
from  time  to  time,  extends  to  the  acts  which  are  now  charged 
upon  the  defendant  as  a  breach  of  the  custom.  Lastly,  the 
alteration  of  the  mill  has  extinguished  the  custom.  The 
custom  appertained  to  two  water  corn  mills,  worked  by 
streams  of  water.     They  were  subsequently  converted  into 
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one  water  com  mill,,  having  a  ytmd  com  sail  above  it;  and       18Q4. 

that  has  ultimately  been,  transformed  into  a  com  mill  worked 

by  steam,  with  a  wind  com  mill  above  it.     Nothing  can  be  """"^ 

move  dissimilar  than  the  present  building  from  mat  with     Walkib. 

which  the  custom  originated ;  in  feet,  it  is  a  different  mill  t 

it  is  not  the  mill  at  which  the  restarts  were  or  are  bound  to 

grind,  but  another  mill,  at  which  they  have  no  obligation  to 

graid  at  all.    The  lord  has  deteriorated  has  franchise  by  his 

own  act;  it  has  not  been  deteriorated  by  ^he  act  of  God; 

and  therefore  he  is  not  entitled  to  any  remedy.    LuiierePa 

case  (a),  which  is  cited  on  the  other  .side  from  Brook's 

Abridgement,  is  distinct  from  this ;  that  v«as  a  question  of 

tenure,. and  the  right  claimed  there  was  attached  to  die 

signory,  not  to  the  mill,  and  therefore  stood  on  a  different 

footing. 

Tiudal,  in  reply,  was.  desired  by  the  Court  to  confine  him- 
self to  the  second  point.  Neville  v.  Buck  does  not  govern 
this  case  with  reference  to  the  second  point.  The  issue 
directed  by  the  Court  there  was  ordered  for  the  purpose  of 
trying  contradictory  evidence  as  to  the  extent  of  the  custom. 
That  question  did  not  arise  in  the  first  suit,  nor  was  it  directly 
in  issue  in  the  second ;  but  in.  the  course  of  that  it  did  arise 
incidentally,  as  a  question  of  fact  and  not  of  law,  and  there- 
fore the  Court  did,  as  indeed  they  were  bound  to  do,  direct 
an  isue  to  try  how  that  fact  was.  But  Cort  v.  Birkheck  is 
expressly  in  favor  of  these  plaintiffs,  and  is  similar  to  the 
present  case  in  the  form  of  the  declaration,  and  in  the  nature 
of  the  evidence,  and  the  judgment  given  there  is  precisely 
applicable  to  this  case,  and  ought  to  decide  it.  [tiolroyd,  J. 
One  of  the  counts  there  contained  negative  words  as  to  the 
use  of  com,  grain,  or  malt,  ground,  which  had  been  ground 
elsewhere  than  at  the  plaintiff's  mills.]  It  did  so,  but  that 
does  not  vary  the  effect  of  the  judgment,  because  judgment 
was  not  entered  upon  that  count;  in  all  other  respects  the 

(a)  4  Rep.  86. 
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two  cases  are  parallel.     [Bayley,  J.  The  customs  declared 
upon  are  not  precisely  the  same  in  the  two  cases.] 

Abbott,  C.  J. — The  plaintiffs  have  alleged  and  proved 
an  immemorial  custom  for  all  the  tenants,  resiants,  inhabi- 
tants and  dwellers  of  and  within  the  manor,  to  grind  at  the 
lord's  mill  "  all  their  corn  and  grain,  which,  after  the  grind- 
ing thereof,  had  been  or  should  be  expended  or  consumed, 
in  a  ground  state,  in  their  respective  dwelling-houses,  within 
the  manor;"  and  they  complain  that  the  defendant  has 
sold,  within  the  manor,  to  the  inhabitants,  to  be  by  them 
there  consumed,  a  quantity  of  corn  and  grain  in  a  ground 
state,  which  had  been  ground  at  other  mills ;  and  that  he 
has  done  so  there  is  no  doubt.  Now,  this  act  of  the  defen- 
dant gives  the  plaintiffs  no  right  of  action  unless  the  custom 
so  alleged  and  proved,  makes  it  incumbent  upon  the  inhabi- 
tants not  only  to  grind  all  their  own  corn  at  the  plaintiffs* 
mill,  but  to  use  only  such  flour  as  has  been  ground  there, 
and  therefore  the  first  question  is,  whether  the  custom  does 
or  does  not  extend  so  far  as  to  impose  upon  them  that  obli- 
gation. I  am  of  opinion  that  it  does  not,  and  I  .think  the 
case  of  Neville  v.  Buck  is  precisely  in  point,  and  fully  war- 
rants us  in  forming  that  opinion.  The  custom'  there  relied 
on  was  in  substance  and  effect  the  same  as  the  custom  now 
under  review,  and  the  right  there  contended  for  was  as  nearly 
as  possible  the  same  as  in  this  case.  It  is  said  that  the  issue 
there  was  directed  for  the  purpose  of  ascertaining  the 
balance  of  conflicting  evidence,  and  of  trying  the  merits  of 
two  contradictory  customs;  but  upon  an  attentive  considera- 
tion of  the  case  it  seems  to  me  that  that  was  not  the  object, 
or  at  least  not  the  only  object  the  Court  had  in  view  in 
directing  an  issue.  The  further  obligation,  to  use  only  such 
corn  as  had  been  ground  at  a  particular  mill,  was  there 
insisted  ou  as  a  necessary  consequence  of  the  custom  proved 
by  the  appellants,  and  it  was  admitted  that  the  question  for 
decision  was  "  a  question  of  construction"  of  that  custom. 
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Upon  that  ground,  and  upon  a  view  of  the  .whole  case,  it  .IggA. 
•eems  to  me  that  the  judgment  of  the, Court  there  turned 
entirely  upon  the  construction  and  extent  of  the  custom,  and 
it  was  certainly  held  that  the  custom  did  not  draw  after  it  Wii.ua. 
the  further  obligation  contended  for.  .  I  think  we  have  the 
same  question  to  decide,  and  must  decide  it  in  the  same 
way,  here ;  for  I  am  unable  to  distinguish,  in.  any .  substantial 
particular,  one  case  from  the  other.  It  would,  as  it  seems 
to  me,  be  most  extraordinary  if  a  custom  such  as  this  could 
draw  after  it  the  obligation  here  insisted  on.  It  may  be  per- . 
fectly  fair  that  the  inhabitants  should  be  bound  to  grind  all 
their  own  corn  at  the  lord's  mill,  and  for  that  they  may  have 
an  adequate  equivalent  and  consideration ;  but  it  would  be 
equally  unfair  that  they  should  be  restricted  from  using  any 
flour  not  ground  there,  because  for  that  they  can.  have,  qo 
consideration  or  equivalent  whatever.  We  know,  from  his- 
tory, that  at  the  time  when  this  custom  originated,  almost 
every  consumer  of  flour  was  also  a  grower  of  corn.;  but  a 
lapse  of  five  or  six  centuries  has  wrought  an  entire  change 
in.  that  respect.  In  the  present  day,  comparatively  few  of 
the  consumers  are  growers ;  and  at  any  rate  there  is  in  every 
manor  a  considerable  portion  of  the  inhabitants  who  have 
no  possible  means  of  growing  corn.  Where  are  such  persons 
to  obtain  bread,  if  they  may  consume  only  such  meal  as  the 
plaintiffs  have  ground  ?  They  would  be  placed  in  a  situation 
of  grievous  and  intolerable  hardship.  Where  could  they 
procure  corn  for  the  purpose  of  haying  it  ground  by  die 
plaintiffs  ?  There  is  no  obligation  upon  the  lord  to  supply 
them  with  corn  for  that  purpose,  nor  with  flour  already 
ground  at  his  mill,  and  therefore  they  might  be  utterly  desti- 
tute of  any  supply  at  all.  Upon  the  authority,  therefore,  of 
the  case  I  have  mentioned,  and  upon  the  plain  and  just  sense 
and  reason  of  the  thing,  I  am  of  opinion  that  this  action 
cannot  be  maintained.  The  judges  who  decided  the  other 
case  of  Cort  v.  Birkbeck  are  undoubtedly  entitled  to  the 
greatest  respect;  but  that  was  in  some  particulars  a  very 
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1834.  diffetent  case  from  die  present,  and  the  question  there  raised 
was  in  a  shape  extremely  inconvenient  and  ill  adapted  for 
the  true  Consideration  of  the  defendant's  rights  and  liabilities; 
Waiker.  otherwise,  I  cannot  help  thinking  that  the  Court  there  would 
have  tome  to  a  different  decision.  As  it  is,  I  confess  1  am 
by  no  means  satisfied  of  the  propriety  of  that  decision,  and 
at  all  evetfts  I  am  convinced  that  it  is  not  binding  upon  us  as 
a  precedent  dn  the  present  occasion.  1  am  therefore  clearly 
of  opiriion,  that  judgment  miist  be  entered  for  the  defendant 
•  in  this'  case. 

Bayley,  J.— It  is  a  sbtirid  ahd  general  rule  that  customs 
of  tins  kifid  are  to  be  construed  strictly.  The  custom  here 
is  for  the  inhabitants  to  grind  all  theit  corn,  &c.  at  the  plain* 
tiffs'  mill.  «  Their  corn/9  must  mean  their  awn  corn,  sweh 
corfi  as  they  themselves  have  grown,  and  die  custom  there- 
fore can  extend  to  those  only  vvho  have  in  their  possession 
corn  to  grind.  This  custom,  like  all  others  of  a  simitar 
kitid,  originated  in  the  mutual  benefit  and  convenience  of  the 
lord  and  the  tenants;  but  if  it  is  to  extend  to  those  *ho 
gtow  no  corn,  that  object  will  be  defeated,  arid  while  large 
profits  accrue  to  the  lord,  great  prejudice  and  inconveni- 
ence will  be  imposed  on  the  tetfants.  Look  at  the  Conse- 
quences of  such  an  extension  of  the  custom.  1  am  an 
inhabitant  of  the  town  and  manor;  but  I  grow  no  corn.-  1 
have  no  means  of  doing  so;  and  if  I  am  not  able  to  purchase 
corn  in  the  manor,  I  am  prohibited  from  purchasing  either 
corn  or  flour  elsewhere,  and  must  absolutely  be  debarred 
1  from  having  bread  to  eat.  In  Cort  v.  Birkbeck  a  difficulty 
at  first  arose  as  to  the  extent  of  the  Custom,  whether  it 
would  extend  only  to  corn  growing  in  the  mtadr,  and  ground 
therfc,  or  to  all  ground  corn  wherever  it  might  gtotfj  which 
was  consumed  within  die  manor;  but  it  appearing  from 
the  answers  in  the  suit  in  the  Exchequer  that  the  defen- 
dants theh  insisted  on  the  restrained  sensfc,  and  that 
they  were  not  bound  to  grind  corn  tvhich  grew  oUt  of  the 
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manor  at  Settle  Mills,  and  the  decree  having  established 
the  custom  to  the  extent  then  mauled  upon,  and  proved  it 
reasonable,  the  Court  gave  judgment  for  the  plaintiff,    in  v. 

that  case  there  was  a  demurrer  to  the  evidence,  and  the  first  Wal"b 
question  was,  whether  the  language  of  the  decree  supported 
the  whole  of  the  averments  in  the  first  and  fifth  counts.  The 
Court  certainly  were  of  opinion  that  it  did.  I  have  atten- 
tively perused  the  judgment  of  Lord  Mansfield  upon  the 
first  count,  and  it  seems  to  me  that  his  reasoning  there  does 
not  warrant  his  conclusion.  Then,  upon  the  demurrer,  the 
question  was,  whether  the  evidence  warranted  the  conclu- 
sion attempted  to  be  drawn  from  it,  which  Lord  Mansfield 
thought  it  did.  I  confess  I  think  it  did  not.  I  think  all  that 
could  properly  be  inferred  from  it  was,  that  the  defendant 
was  bound  to  grind  his  own  corn  at  the  lord's  mill,  but 
not  that  he  Was  precluded  from  buying  flour  that  had  been 
ground  elsewhere.  The  verdict,  however,  was  not  entered 
on  the  first  count,  and  on  the  fifth  count  a  motion  was  ob- 
tained to  arrest  the  judgment.  That  count  stated  that  the 
defendant  "  did  knowingly,  &c  use  and  spend  ground 
within  the  manor  divers  large  quantities  of  coin,  &c.  of  the 
defendant,  which  had  been  ground  elsewhere  than  at  the 
plaintiff's  mills,  arid  which  the  defendant,  at  the  time  of 
using  and  spending  thereof,  knew  to  have  beta  ground  else- 
where, &c."  charging,  in  effect,  that  the  .defendant  had  sold 
his  own  corn  in  a  ground  state,  having  been  ground  else- 
where than  at  the  plaintiff's  mill.  Then  came  the  case  of 
Ttfetille  v.  Bmk,  which  goes  all  the  length  of  the  present, 
and  passes  what  appears  to  me  to  be  a  proper  commentary 
on  CorJ  v.  Birkbeck.  These  the  extent  of  the  custom 
was  fatty  considered;  and  the  Duchy  Court  was  of  opinion 
that  the  words  '*  his  corn"  did  not  extend  to  cases  where 
die  party  had  no  corn  of  his  own,  and  an  ksue  was  directed 
to  try  that  question,  whkb  clearly  implied  that  thete 
fas  then  at  least  a  doubt  whether  it  did  so  extend;  and 
finally  the  House  of  Lords  decided  that  that  was  a  proper 
question  to   try;    and    limited   ftie  construction  of  the 
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custom  accordingly.     I  am  decidedly,  of  opinion  that  this 
n  custom  extends  only  to  those  who  have  corn  in  the  manor, 

RlQHABDSON 

v.  and  that  if  it  could  extend  further  it  would  be  bad  in  law, 

Walker,     as  being  unjust  and  unreasonable.      I  am  therefore  of 
opinion  that  the  plaintiffs  cannot  maintain  this  action. 

Holroyd,  J.  concurred(a). 

Judgment  of  nonsuit  entered. 

(a)  LittkdaU,  J.  was  sitting  at,  Nisi  Prius  for  the  Lord  Cliief  Justice. 


Richardson  and  Another  v.  Capes. 

B?  the  custom  THIS  was  a  similar  action  to  the  last,  and  the  declaration 

of  a  manor  the 

tenants,  re-      varied  only  in  alleging,  that  the  custom  extended  to  malt; 

habtante  "*"    ^at  *e  defendant  was  an  inhabitant  of  the  town  and  manor ; 

thereof  were    and  that  he  ground  elsewhere  than  at  the  plaintiffs9  mill,  for 

alUheir  corn    tne  purpose  of  using  in  his  house,  and  did  afterwards  use 

grain,  and        there  a  quantity  of  malt,  in  breach  of  the  custom.     Plea, 
malt,  as  well      .  ,  .  ,.  ,  A,         •  i  «    * 

growing  with-   the  general  issue,  and  issue  thereon.    At  the  trial  before 

asbrou^t°r    Bayley>  J#  at  the  Y°rk*hire  Le**  Assizes,  1820,  the  plain- 
from  other       tiffs  had  a  verdict,  damages  one  shilling,  subject  to  the 
speDUround    op""00  of  the  Court  upon  the  following  case: 
in  their  houses.      The  plaintiffs  at  the  time  of  committing  the  alleged  griev- 
mills  belong-    ances  were  in  possession  of  the  mill  hereinafter  particularly 

jog  to  the       described,  as  the  lessees  thereof,  under  the  lord  of  the 

lord,  or  one  of  * 

t  fan,  at  their   manor  of  Selby .  Before  the  alterations  hereinafter  particularly 

and  rtwlord     mentioned  there  were  two  ancient  water  corn  mills,  and  one 

having  palled-  ancient  horse  mill,  belonging  to  the  lord  of  the  manor  of 

tnTmuuTso  „  Selby,  and  situate  within  the  manor  or  lordship  and  town 

to  deprive  the  of  Selby;  between  fifty  and  sixty  years  ago  the  two  water 

tenants,  otc.         .  . 

of  their  op-     mills  were  pulled  down,  and  one  water  corn  mill  was  erected 

'fe'th f*  instead  thereof,  upon  their  scite,  having  a  wind  corn  mill 

torn  was  sus-    over  the  same.    About  the  year  1806  the  streams  of  water 
pended. 
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by  which  the  water  coin  mill  had  been  worked  were  diverted        1824. 

from  the  said  mill,  under  tjie  authority  of  the  act  of  parlia-   n  ^^^ 

.      .  i        •     i.  •     •    i  -ii    Richardson 

ment,  in  the  manner  hereinafter  particularly  mentioned,  and  v, 

the  said  water  corn  mill  has  ever  since  been  and  still  is       Capes, 

worked  by  steam  instead  of  water.    From  time  immemorial 

there  has  been  an  ancient  custom  within  the  manor  of  Selby, 

44  that  all  and  singular  the  tenants,  resiants,  inhabitants,  and 

dwellers,  of  and  within  the  said  town  and  manor  of  Selby, 

used,  and  were  accustomed,  and  of  right  ought  to  grind  all 

their  corn,  grain  and  malt,  as  well  growing  within  the  said* 

manor,  as  brought  from  other  places  and  spent  ground  in 

their  houses  within  the  said  manor,  at  the  said  ancient  mills 

of  the  lord,  or  one  of  them,  paying  a  certain  toll  or  mulct- 

ure  for  the  same;"  and  this  custom  still  continues  to  exist 

within  the  said  manor,  and  to  be  applicable  to  the  present 

mill,  unless  the  alteration  of  the  mill,  as  before  described, 

or  any  other   circumstance   stated  in  this  case,  shall  be 

deemed  to  have  extinguished,  or  suspended,  or  destroyed 

the  said  custom.     The  horse  mill  was  situate  in  a  place 

called  the  Abbey  Kiln,  at  about  five  hundred  yards  distance 

from  the  water  corn  mills.    It  contained  one  pair  of  stones, 

used  for  the  purpose  of  grinding  malt  only.    The  malt  was 

sometimes  brought  by  the  tenants  of  the  manor  to  the  water 

mills,  and  sometimes  to  the  malt  mill,  to  be  ground,  and 

sometimes  fetched  by  the  tenant  of  the  mill,  but  it  was  more 

usual  to  take  it  to  the  water  mill.     It  was  more  convenient 

to  some  of  the  inhabitants  of  Selby  to  carry  to  the  horse 

mill  than  to  the  water  mills.    At  the  water  mills  both  corn 

and  malt  were  ground  with  the  same  stones,  if  the  miller 

thought  proper  to  grind  the  malt  there.     There  was  no 

dwelling  attached  to  the  horse  mill,  nor  did  any  body  live  or 

sleep  there.    The  miller  kept  no  person  constantly  there  to 

receive  the  malt,  but  occasionally  a  person  went  there  from 

the  water  mill,  when  the  miller  wanted  to  grind  the  malt 

there,  or  when  notice  was  given.    When  no  person  was 

there  the  inhabitants  taking  malt  to  the  horse  mill  could  at 

any  time  get  the  key.     About  ten  years  since  and  before 

VOL.  IV.  L  L 
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the  cause  of  action,  the  owner  of  the  mills  entirely  removed 
the  horse  malt  mill,  since  which  time  the  malt  which  has 
been  brought  to  be  ground  at  the  Seiby  mills  has  been 
Capes.  ground  at  the  steam  mill  erected  as  hereinbefore  mentioned: 
The  act  of  parliament,  and  the  award  of  compensation  to 
Lady  Petre,  were  then  set  out  as  in  the  former  case,  and 
the  case  then  proceeded  as  follows:  The  defendant  is  a 
resiant  and  inhabitant  of  the  town  and  manor  of  Sclby,  and 
from  time  to  time  between  the  month  of  dpril,  1813,  and 
the  commencement  of  this  action,  and  while  the  plaintiffs 
were  so  possessed  of  the  said  mill,  ground  and  caused  to  be 
ground  at  his  own  mill  in  the  manor  or  town  of  Selby,  fifty 
quarters  of  malt,  which  malt  was  so  ground  in  order  that 
the  same  might  be,  and  the  same  was  accordingly  manufac- 
tured into  ale,  beer,  or  other  malt  liquor,  the  principal  part 
of  which  malt  liquor  was  sold  to  divers  persons,  resiants 
and  inhabitants  within  the  said  manor,  and  a  small  part 
thereof  was  spent  and  consumed  by  him  in  his  dwelling- 
house  within  the  said  manor  and  town  of  Selby.  The 
learned  Judge  was  about  tb  leave  the  question  to  the  jury 
whether  the  inhabitants  had  the  option  of  carrying  to  the 
horse  mill  or  water  mills,  stating  his  own  impression  that 
they  had,  and  if  they  had,  that  the  custom  was  extinguished 
or  suspended;  but  by  consent  of  the  parties  it  was  agreed 
that  the  facts  should  be  stated  in  the  form  of  a  special  case 
for  the  opinion  of  the  Court,  whether,  upon  the  whole,  such 
direction  of  the  learned  Judge  was  right,  and  whether  the 
jury  ought  to  have  found  accordingly;  the  Court  being  at 
liberty  to  draw  any  inference  they  think  a  jury  ought  to 
have  drawn,  and  to  direct  the  verdict  to  be  entered  for  either 
party. 

Tindal,  for  the  plaintiffs.  The  only  important  particular 
in  which  this  case  differs  from  the  former,  is,  the  statement 
of  facts  respecting  the  horse  mill,  and  the  only  question 
arising  out  of  that  statement  is,  whether  the  removal  of  the 
horse  mill  and  the  consequent  alteration  of  the  lord's  mill, 
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generally,  has  in  point  of  law  the  effect  of  .extinguishing  or  1824. 
suspending  the  custom.  The  removal  took  place  only  ten  R 
years  before  the  commencement  of  the  action;  therefore  it  ^  v. 
is  dear  that  it  has  not  extinguished  the  custom ;  and  it  only 
remains  to  consider  whether  it  has  suspended  it.  In  order 
to  decide  this  point  the  nature  and  situation  of  the  mill 
must  be  considered.  If  it  had  been  shewn  that  the  removal 
of  the  horse  mill  had  worked  any  real  inconvenience  to  the 
defendant,  that  would  have  been  a  good  answer  to  the  ac- 
tion ;  but  there  is  no  evidence  to  that  effect,  nor  from  the 
nature  of  the  mill  does  it  seem  possible  that  there  could  be. 
The  horse  mill  was  no  integral  part  of  the  mill  in  respect  of 
which  the  custom  arose,  and  seems  to  have  been  ljuilt  and 
osed,  rather  as  a  matter  of  ease  and  convenience  to  the 
owner  than  to  the  inhabitants.  [Bay ley,  J.  It  might  some- 
times be  of  great  convenience  to  the  inhabitants.  Suppose 
the  other  mill  was  short  of  water,  and  could  not  be  worked; 
while  the  horse  mill  remained  they'  could  have  their  malt 
ground  there;  but  when  it  was  gone  they  would  be  obliged 
to  wait  CHI  the  other  mill  was  again  in  a  situation  to  be 
worked.]  Even  if  that  were  the  fact,  still  it  was  the  duty  of 
the  defendant  to  allege  and  prove  it  in  answer  to  the  action ; 
the  plaintiffs  were  not  bound  to  prove  the  negative  of  that 
fact.  There  is  nothing  in  the  case  calculated  to  shew  that 
there  was  any  obligation  on  the  plaintiffs  to  keep  up  or  con- 
tinue the  horse  mill,  and  therefore  the  removal  of  that  can- 
not be  any  suspension  of  the  custom  with  reference  to  the 
present  defendant,  because  he,  as  a  resiant  and  inhabitant  of 
the  manor,  was  bound  to  grind  his  malt  at  the  other  still 
existing  mill  of  the  lord.  [Abbott,  C.  J.  It  certainly  does 
not  appear,  one  way  or  the  other,  whether  the  defendant  was 
inconvenienced  by  the  removal  of  the  horse  mill.] 

Parke  cootrsL — The  argument  on  the  part  of  the  de- 
fendant may  safely  be  confined  to  the  closing  paragraph  of 
the  special  case,  which  states  that  "  the  learned  Judge  was 
about  to  leave  the  question  to  the  jury  whether  the  inhabi- 

l  l  2 


CASES  IN  THE  KINO  S  BENCH, 

tants  had  the  option  of  carrying  to  the  horse  mill  or  water 
mill,  stating  his  own  impression  that  they  had,  and  if  they 
had,  that  the  custom  was  extinguished  or  suspended;"  be- 
cause the  Court  must  be  of  opinion  that  "  such  direction  of 
the  learned  Judge  was  right,"  and  that  "  the  jury  ought  to 
have  found  accordingly."  It  is  impossible  not  to  infer  from 
the  facts  found  by  the  case  that  the  inhabitants  had  the 
option  of  carrying  their  malt  to  either  of  the  mills,  and  if  so, 
the  custom  must  necessarily  be  suspended  by  the  removal 
of  one  of  the  mills,  because  by  that  removal  the  option  is 
gone.  But  there  are  several  other  objections  to  the  main- 
tenance of  this  action,  any  of  which  will  be  a  complete 
answer  to  it.  In  the  first  place,  the  custom,  for  a  breach  of 
which  the  plaintiffs  seek  compensation,  is  not  properly  set 
out  in  the  declaration:  It  states  that  the  plaintiffs  were 
possessed  of  a  mill,  and  that  the  tenants,  &c.  ought  to  grind 
all  their  malt,  &c.  at  the  said  mill;  whereas  it  appears  by 
the  case  that  the  plaintiffs  were  possessed  of  two  mills,  and 
the  declaration  therefore  should  have  averred  either  that  the 
tenants  were  bound  to  grind  at  both,  or  at  one  or  other,  and 
which  of  the  two  mills.  Corytonv.Lithebye(a).  [Bai/Ut/,J. 
The  declaration  does  not  aver  a  prescriptive  obligation  on 
the  tenants  to  grind  at  the  mill,  but  only  an  obligation  to 
grind  there  at  the  time  to  which  the  declaration  applies. 
At  that  time  the  horse  mill  was  removed,  and  therefore  the 
averment  seems  to  me  to  be  sufficient.]  Then  it  is  said, 
there  is  no  proof  that  the  defendant  was  put  to  inconveni- 
ence by  the  removal  of  the  horse  mill;  but  that  is  quite  im- 
material. This  is  a  question  of  custom,  and  a  custom  in  a 
manor  extending  to  some  of  the  inhabitants  and  not  to  others, 
as  this  does,  is  clearly  bad  in  law.  But  the  facts  of  the 
case  satisfactorily  shew  that  the  defendant  must  have  expe- 
rienced inconvenience.  It  is  plain  that  a  given  quantity  of 
malt  would  be  ground  more  expeditiously  by  two  mills 
worked  at  the  same  time,  than  it  could  be  at  one  only,  and 
therefore  while  both  were  continued,  the  defendant,  as  one 

(<i)?Saund.  112. 
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of  the  inhabitants,  would  be  served  more  speedily  than  he 
can  be  now  that  there  is  but  one.  Again,  the  declaration 
states  the  custom  to  be  for  the  inhabitapts  to  grind  all  the 
malt  which  should  be  used  in.  their  houses  at  the  plaintiff's 
milh;  now  it  should  have  said  all  their  malt,  for  the  jury 
have  decided  that  the  custom  extended  only  to  such  malt  as 
was  grown  within  the  manor. 

Tindal,  in  reply,  shortly  re-urged  his  former  arguments, 
contending  that  the  only  question  was  whether  the  custom 
was  suspended ;  that  it  could  not  be  suspended  unless  the 
removal  had  worked  some  injury  to  the  defendant;  and  that, 
as  no  evidence  of  that  nature  was  adduced,  the  custom  must 
be  considered  as  still  binding, 

Abbott,  C.  J. — I  think  it  is  competent  to  us,  from  the 
facts  detailed  in  the  case,  to  infer  that  the  defendant,  in  com- 
mon with  the  other  inhabitants,  had  tjbe  option  of  carrying 
his  malt  either  to  the  horse  mill  or  to  the  water  mill,  as  his 
own  convenience  suggested,  and  that  if  both  the  mills  had 
been  continued,  he  would  occasionally,  as  circumstances 
varied,  have  had  recourse  to  them  both.  Drawing  that  in- 
ference, we  must  say  that  the  lord  had  no  right  to  deprive 
him  of  that  option,  and  that  by  doing  so,  he  has  suspended 
the  custom.  It  is  conceded  that  if  the  defendant  had  proved 
that  the  removal  of  the  horse  mill  was  a  matter  of  inconve- 
nience to  him,  no  action  could  be  maintained  against  Mm 
for  not  grinding  at  the  water  mill ;  but  the  effect  of  that 
concession  seems  to  me  to  be  fatal  to  the  custom  altogether, 
because  it  goes  to  separate  and  break  the  custom,  and  to 
make  it  binding  upon  some  of  the  inhabitants  only,  whereas 
the  plaintiffs  declare  upon  it  as  binding  upon  all.  To  allow 
the  existence  of  such  a  custom  would  be  to  produce  end- 
less vexation  and  disputes,  because  in  every  instance  an 
inquiry  would  be  necessary  whether  the  particular  indivi- 
dual was  or  was  not  inconvenienced,  and  that  inquiry  would 
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1834.  *n  almost  all  instances  probably  terminate  in  litigation.  I 
am  of  opinion,  therefore,  that  by  pulling  down  the  horse 
mill  the  lord  has  suspended  the  custom,  at  least  till  it  is  re* 

Capes.  built,  and  consequently  that  this  action  cannot  be  main- 
tained. The  verdict,  therefore,  must  be  entered  for  the 
defendant. 

Ba  yle y,  J. — I  am  of  the  same  opinion.  There  is  ample 
evidence  of  the  enjoyment  of  the  option  to  grind  at  either 
mill;  one  of  the  mills  is  removed;  then  the  option  is  gone, 
and  with  it  the  obligation  to  grind  at  all.  That  obligation 
may  possibly  be  restored  when  the  mill  is  replaced,  bat 
during  the  interval  it  is  certainly  suspended. 

Holroy  d,  J. — The  case  finds  that  there  were  two  mills, 
one  of  which  was  used  exclusively  for  the  grinding  of  malt. 
This  action  is  brought  for  grinding  malt  at  a  third  mill,  but 
the  malt  mill  has  been  pulled  down,  and  there  is  no  obliga- 
tion upon  the  defendant  to  grind  malt  at  the  corn  mill.  At 
any  rate  the  option  which  he  had  of  grinding  it  at  the  malt 
mill  has  been  taken  from  him,  and  till  that  is  restored  no 
action  will  lie  against  him  for  grinding  it  elsewhere. 

Judgment  for  the  defendant  (a). 

(a  )LittUdule,  J.  was  sitting  for  the  Lord  Chief  Justice  at  Nisi  Prius. 


G.  Hannam,  Esq.  v.  J.  Mockett. 

No  action  will  DECLARATION  in  case  stated  that  before  and  at  the 
idk  arookcry.  **met  &c«  plaintiff  was  lawfully  possessed  of  a  certain  close 
Of  land,  with  certain  trees  growing  and  being  thereon,  situ- 
ate, &c.,  to  which  said  close,  and  trees  so  growing  and  being 
thereon,  divers  great  numbers  of  rooks  had  been  and  were 
used  aud  accustomed  to  resort  and  come  to  the  said  trees, 
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and  to  settle,  build  nests,  breed  and  rear  their  young  to,  ia 
and  upon  the  said  trees,  by  means  whereof  plaintiff  had 
been  and  was  used  and  accustomed  to  kill  and  take  divers 
great  quantities  of  the  said  rooks  and  the  young  thereof, 
and  thereby  divers  great  profits  and  advantages  had  accrued 
and  still  of  right  ought  to  accrue  to  him,  to  wit,  at,  8cc. ;  yet 
defendant,  well  knowing,  &c.,  but  contriving  and  wrongfully 
and  maliciously  intending  to  injure  plaintiff,  and  to  alarm, 
affright  and  drive  away  the  said  rooks,  and  to  cause  them  to 
abandon  and  forsake  the  said  trees  and  their  nests  built 
therein  and  thereon,  and  to  prevent  other  rooks  from  resort- 
ing thereto  and  settling  in  and  upon  the  said  trees,  and  to 
deprive  plaintiff  of  the  profits  and  advantages  so  arising  from 
the  said  rooks  and  the  young  thereof  as  aforesaid,  did  there- 
tofore, to  wit,  on,  &c.  at,  &c.  and  on  divers  other  days  and 
times  between,  &c.  wrongfully  and  unjustly  quise  divers 
guns,  loaded  with  gunpowder,  to  be  discharged  near  to  the 
said  close,  and  with  the  noises  of  the  discharges  of  the  said 
guns  and  the  smell  of  the  said  gunpowder,  did  disturb,  ter- 
rify and  drive  away  divers  rooks  there  being  in  or  near  the 
said  close  and  trees,  insomuch  that  divers,  to  wit,  IflOO  rooks, 
which  before  that  time  had  been  used  and  accustomed  to 
resort  and  come  to  the  said  trees,  and  to  settle,  build  nests, 
breed  and  rear  young,  in  aud  upon  the  said  trees,  then  and 
there  flew  away,  and  abandoned  the  said  close  and  trees  and 
the  nests  built  therein  and  thereupon,  and  have  wholly  for- 
saken the  same;  and  divers,  to  wit,  1,000  other  rooks,  which 
were  then  about  to  resort  and  settle  in  and  upon  the  said' 
close  and  trees,  were  thereby  prevented  from  so  doing; 
whereby  plaintiff  hath  been  from  thence  hitherto,  and  still  is 
prevented  from  taking  and  killing  rooks  and  the  young  thereof 
in  such  plenty  as  he  otherwise  might  and  would  have  done, 
and  thereby  hath  lost  and  been  deprived  of  the  profits  and 
advantages  which  might  and  would  otherwise  have  accrued 
to  him  therefrom,  to  wit,  at,  &c.  Second  count,  that  plain* 
tiff  was  lawfully  possessed  of  a  certain  dwelling-house  and 
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certain  closes  of  land  adjacent  thereto,  with  a  certain  vivary, 
called  a  rookery,  in  and  upon  one  of  the  said  closes,  situate 
&c,  to  which  said  rookery  divers  great  numbers  of  rooks  had 
been  and  were  used  and  accustomed  to  resort  and  come,  and 
to  build  nests,  abide,  breed  and  rear  their  young  in  the  said 
rookery,  by  means  whereof  plaintiff  was  used  and  accus- 
tomed to  derive  great  profit  and  advantage  from  killing  and 
taking  the  said  rooks  and  the  young  thereof,  and  the  said 
rookery  was  ornamental  and  advantageous  to  the  said  dwel- 
ling-house and  closes,  and  afforded  great  satisfaction  and 
delight  to  plaintiff,  to  wit,  at,  &c;  yet  defendant,  well 
knowing  the  premises,  but  contriving  and  maliciously  intend- 
ing to  injure  and  aggrieve  plaintiff  on,  &c.  wrongfully  and 
unjustly  did  cause  divers  other  guns,  loaded  with  gunpow- 
der, to  be  discharged  near  to  the  said  rookery,  and  with  the 
noises  of  the  discharges  of  the  said  last-mentioned  guns  and 
gunpowder,  did  disturb  and  terrify  divers  of  the  rooks  then 
being  in  or  near  the  said  rookery,  insomuch  that  divers,  to 
wit,  1,000  of  the  last- mentioned  rooks,  which  had  before 
that  time  been  used  and  accustomed  to  resort  and  come  to 
the  said  rookery,  and  to  build  nests,  abide,  breed  and 
rear  their  young  in  the  said  rookery,  then  and  there  flew 
away,  and  wholly  forsook  and  abandoned  the  said  rookery; 
and  divers,  to  wit,  1,000  other  rooks,  which  were  then  about 
to  resort  to  and  settle  in  the  said  rookery,  were  thereby 
prevented  from  so  doing,  to  wit,  at,  &c.,  by  means  whereof 
plaintiff  hath  been,  &c.  and  still  is  deprived,  not  only  of  the 
satisfaction-  and  delight,  but  also  of  the  profits  and  advan- 
tages which  otherwise  might  and  would  have  accrued  to 
him  therefrom,  and  hath  been  otherwise  greatly  injured 
and  damnified,  to  wit,  &c.  to  the  damage  of  plaintiff  of 
200/.  Plea,  the  general  issue,  not  guilty,  and  issue 
thereon.  At  the  trial  before  Graham,  B.,  at  the  Kent 
Summer  Assizes,  1823,  a  general  verdict  was  found  for  the 
plaintiff,  damages  10/. 

In  Michaelmas  Term  last,  Bolland  (with  whom  was 
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Ckitty)  moved  to  arrest  the  judgment  on  two  grounds ;  first, 
that  no  action  would  lie  for  the  disturbance  of  a  rookery, 
rooks  being  animals  ferae  nature,  and  in  which  no  man  could 
acquire  any  legal  property;  and  second,  that  the  declaration 
was  insufficient,  for  not  shewing  that  the  plaintiff  ha^  in 
point  of  fact  been  damnified,  and  consequently  had  not 
shewn  any  cause  of  action.  First,  this  is  an  action  on  the 
case  for  a  disturbance.  Such  an  action  may  be  maintained 
for  an  injury  done  to  any  thing  in  or  to  which  a  man  has  a 
legal  property  or  right;  but  it  will  not  lie  for  disturbing  a 
rookery,  because  a  man  cannot  have  any  legal  right  or  pro- 
perty to  or  in  rooks.  [Best,  J.  When  they  are  dead  do  they 
not  become  property,  and  in  that  state  had  not  the  plaintiff 
a  right  to  them  ?]  They  are  fere  natures,  therefore  he  had 
no  property  in  them,  alive  or  dead,  unless  he  tamed  or  do- 
mesticated them.  Lord  Coke  lays  down  the  rule  upon  this 
subject  in  The  case  of  Swam  (a),  where  he  says,  "  There 
are  three  manner  of  rights  of  property:  scil.  property  abso- 
lute, property  qualified,  and  property  possessory.  A  man 
hath  not  absolute  property  in  any  thing  which  is  /era 
natural,  but  in  those  which  are  domita  natural.  Property 
qualified  and  possessory  a  man  may  have  in  those  which  are 
fera  natural,  and  to  such  property  a  man  may  attain  by  two 
ways,  by  industry,  or  ratione  impotetdia  et  loci;  by  industry, 
as  by  taking  them,  or  by  making  them  mansueta,  i.  e.  manui 
assueta,  or  domestica,  i.  e.  domiti  assueta;  but  in  those 
which  are  fere  natura,  and  by  industry  are  made  tame,  a 
man  hath  but  a  qualified  property  in  them,  scil.  so  long  as 
they  remain  tame,  for  if  they  do  attain  to  their  natural  liberty, 
and  have  not  animum  revertendi,  the  property  is  lost,  ratione 
impotentia  et  loci :  as  if  a  man  has  young  shovelers  or  gos- 
hawks, or  the  like,  which  arefera  nature,  and  they  build  in 
my  land,  I  have  possessory  property  in  them,  for  if  one  takes 
^  them  when  they  cannot  fly,  the  owner  of  the  soil  shall  have 
an  action  of  trespass,  Quare  boscum  suumf  regit,  et  trespullos 
espervor'  suor',  or  ardear9  suar',  pretii  tardum,  nuper  in  eod' 
.  (a)  7  Rep.  16. 
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bosco  nidificant\  cejnt  et  asportav';  and  therewith  agreeUi 

*.  A  18  EcL  4. S.  14  H.  8.  1. 6.  Staundf.  25.  b.  &c.  Fide  13  Hw 
Mockett.  g.  4.  aad  1 8  h .  8.  W.  But  where  a  roan  hath  savage  beasts 
ratiom  priviUgii,  as  by  reason  of  a  park,  warren,  &c.  he 
hath  not  any  property  in  die  deer,  or  conies,  or  pheasants, 
or  partridges ;  and  therefore  in  an  action,  Quart  parcum, 
warreumim,  &c.,  /regit  et  ititrav',  et  3  damas,  lepores,  ctms- 
culo6,  phasianos,  perdices,  cepit  et  asportavit,  he  shall  not  say 
(sum)  for  he  hath  no  property  in  them,  but  they  do  belong  to 
him  ratione  privif  for  his  game  and  pleasure,  so  long  as  they 
remain  in  the  privileged  place ;  for  if  the  owner  of  the  park 
dies,  his  heir  shall  have  them,  and  not  his  executors  or  ad* 
ministrators/'  &c. ;  and  he  cites  Parlet  v.  Cray  (a),  which 
shews  that  the  same  principle  extends  to  fish  in  a  pond, 
which,  "  the  owner  dying,  and  leaving  them  in  the  ponds, 
they  are  as  profits  of  the  freehold,  which  the  executor  shall 
not  have,  but  the  heir,  or  he  who  hath  the  water/'  [Bay ley,  J. 
Still,  according  to  my  Lord  Coke,  animals  ferae  naturae 
are  the  subject  of  property.]  Only  ratione  privilegii ;  and 
not  in  such  a  sense  as  will  support  an  action  at  law  for  dis- 
turbing them.  Rooks  were  very  early  the  subject  of  legis- 
lation, but  the  laws  affecting  them  had  in  view,  not  their 
protection  as  property,  but  their  destruction  as  vermin*  24 
Hen.  8.  c.10.  and  8  EL  c.  15.  These  statutes  have  long  since 
ceased  to  operate,  but  they  are  still  of  use  to  shew  that  rooks 
have,  from  the  earliest  ages,  been  considered  as  vermin,  and 
undeserving  the  protection  of  the  law.  [Bay ley y  J.  I  believe 
young  rooks  are  an  article  of  food.]  Partially,  perhaps,  of 
late  years ;  but  by  no  means  properly  or  universally.  Such 
was  the  old  law,  and  so  it  stood,  until  it  was  in  some  degree 
broken  in  upon  by  Carrington  v.  Taylor  (b)  and  Keeble  v. 
Hickeringill  (c),  which  were  actions  on  the  case  for  disturb- 
ing decoys.  It  was  indeed  at  last  held  that  those  actions 
were  maintainable,  although  the  point  was  for  some  time 

(a)  Cro.  El.  378. 

(*)  11  East,  571.  S.  C.  2  Camp.  358. 

(c)  11  Mod.  74. 130.    3Salk.  9.    Bull.  N.  P.  79. 
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much  doubted ;  but  those  cases  and  the  grounds  upon  which        1824. 
they  were  decided,  were  so  widely  distinct  from  the  present, 
that  they  will  not  assist  the  present  plaintiff.    The  main  v. 

ground  of  those  decisions  was,  that  the  owner  of  a  decoy  *"**»"• 
quasi  carried  on  a  trade  by  means  of  it,  and  that  as  the  pub* 
Kc  on  the  one  hand  was  benefited  by  the  markets  being 
supplied  with  wildfowl,  and  the  owner  on  the  other  hand  was 
benefited  by  furnishing  such  supplies,  wildfowl  ought  to  be 
protected  as  property,  and  the  owner  ought  to  have  his 
remedy  against  any  who  injured  his  trade  and  diminished 
his  profit.  It  is,  however,  to  be  observed,  that  the  dictum 
of  Powell,  J.  in  the  latter  of  these  cases, — "  Every  one  has 
a  property  of  things  fera  nature,  ratione  soli"  is  far  too 
broad  and  general,  and  is  opposed  by  the  definition  of  Lord 
Coke,  already  cited,  who  says  that  the  property  in  animals 
fera  natura  is  only  a  qualified  property,  namely,  so  long  as 
they  remain  tame.  [Bay ley,  J.  I  think  the  case  of  Sutton 
v.  Moody  (a)  goes  all  the  length  of  Mr.  Justice  Powell** 
dictum;  and  my  Lord  Coke  says  that  a  qualified  property  in 
animals  ferae  naturae  may  be  attained  ratione  impotenties  et 
loci,  which  is  much  the  same  thing  as  ratione  soli.]  In  Play- 
ter's  case  (6)  it  was  held  that  trespass  for  taking  fish  would 
not  lie  withont  averring  and  shewing  that  the  fish  taken 
were  edible  and  valuable,  and  that  decision  is  recognised  by 
Lord  Holt  in  Keeble  v.  Hickeringill ;  but  that  case  and 
Carrington  v.  Taylor  both  pre-supposed  and  were  founded 
upon  the  fact  that  the  plaintiff  had  a  property  in  something 
valuable,  in  the  enjoyment  of  which  he  had  been  disturbed. 
Now  that  feature  is  wholly  wanting  to  this  case.  Suppose 
one  man  chuses  to  keep  a  flock  of  500  magpies  upon  his 
land,  which  do  damage  to  the  land  of  his  neighbour;  may 
not  the  latter  use  the  necessary  means  to  drive  them  away  ? 
[Bayley,  J.  That  is  hardly  a  case  in  point,  because  the  mag- 
pie, 1  believe,  is  never  in  any  degree  useful  or  valuable. 
Best,  J.,  or  suppose  my  neighbour  is  an  old  lady,  much 
attached  to  cats,  which  we  know  are  domestic  and  valuable 
(a)  3  Salk.  290.  (b)  5  Rep.  S3. 
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animals,  and  chuses  to  keep  so  many  of  them  that  they  over- 
run my  house,  and  do  me  damage;  may  I  not  destroy  them? 
Bay  ley,  J.  Undoubtedly  you  might,  if  you  acted  bon&  fide 
in  protection  of  your  own  property.]     Cats  are  tamed  ani- 
mals, and  therefore  would  stand  upon  a  different  footing  from 
rooks.     [Bay ley,  J.  Is  not  the  young  rook  quodammodo 
tame ;  may  not  the  plaintiff  have  a  property  in  the  young 
rooks  ratione  impotentise  ?]    There  must  be  a  profit  arising 
from  the  animals,  or  they  cannot  be  the  subject  of  property. 
That  principle  was  recognised  in  Downey  v.  Dee  (a),  where 
the  Court  said,  "  It  sufficeth  to  allege  a  general  disturbance; 
so,  it  is  usual  to  allege  it  in  an  action  for  disturbing  one  to 
use  a  /air  or  market,  or  to  hold  courts,  and  take  the  profit*." 
So  a  distinction  of  the  same  kind  is  taken  in  Carrington  v. 
Taylor  (&),  where  it  was  said,  that  although  an  action  might 
be  maintained  for  disturbing  a  decoy,  yet  none  could  be 
supported  for  frightening  game  from  a  preserve,  while  a  man 
shot  upon  his  own  land.     Now  if  that  be  law,  why  should 
a  protection  be  extended  to  rooks  which  the  law  denies  to 
be  game  ?    [Bayley,  J.  The  difference  is  very  obvious,  and 
consists  in  the  intention  of  the  party.    The  owner  of  a  pre- 
serve never  means  to  take  the  young  or  the  eggs  of  the 
game.]    He  may  do  so,  and  in  point  of  fact  not  unfrequently 
does,  for  the  purpose  of  domesticating  them,  and  breeding 
them  in  a  tame  state.     The  real  distinction  between  game 
and  wildfowl  seems  to  be,  that  the  former  are  fens  naturae 
even  in  the  preserve,  but  the  latter  when  allured  into  the 
decoy  cease  to  be  so.     [Bay  ley y  J.  Can  we  say  that  this 
defendant  has  acted  bon&  fide  in  what  he  has  done  ?]    That 
is  immaterial.     In  Rex  v.  Sutton  (c),  which  was  the  case  of 
an  indictment  against  the  defendant  for  laying  poisoned  grain 
on  his  own  land,  for  the  purpose  of  its  being  eaten  by  his 
neighbour's  game,  and  which  was  charged  to  be  done  ma- 
liciously, it  was  held  that  the  indictment  would  not  lie. 
[Best,  J.  And  very  properly;  but  would  not  an  action  have 
been  maintainable  r]    It  is  submitted  that  it  would  not.  To 
(a)  Cro.  Jac.  604.  (b)  «  Camp.  258.        (c)    Not  in  print. 
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bold  that  this  action  is  maintainable  will  be  productive  of 
many  mischievous  consequences.  It  will  be  setting  up  a 
perfectly  new  species  of  property,  and  will  give  rise  to  a 
multitude  of  new  actions.  The  animals  now  sought  to  be 
protected  by  the  law  are  notoriously  noxious  and  injurious 
m  their  nature  and  habits,  and  therefore  have  no  claim  to 
favor  from  the  law.  It  is  said  by  Lord  Coke  (a)  that  no 
man  can  legally  have  a  dove-cote  except  the  lord  of  the 
manor,  for  that  a  dove-cote  is  a  nuisance ;  and  surely  the 
Court  will  not  give  the  same  dignity  and  importance  to  a 
rookery  as  to  a  dove-cote.  [Bay  ley,  J.  Would  a  writ  of 
ad  quod  damnum  lie  by  the  lord  against  a  tenant  for  erecting 
a  new  dove-cote  ?J  It  has  been  held  that  it  will :  Com.  Dig. 
Mens.  F.  Then,  second,  this  declaration  is  insufficient  in 
point  of  form.  There  is  no  averment  that  the  rooks  had 
settled,  or  built,  or  bred,  or  reared  young,  in  the  plaintiff's 
rookery :  now  a  rookery  is  a  place  where  rooks  are  settled 
and  breeding  :  till  they  are  so  settled  at  any  rate  the  plaintiff 
can  have  no  property  in  them,  and  therefore  sustains  no 
injury  by  the  defendant's  acts.  [Bay ley,  J.  The  injury 
perhaps  may  be  the  same,  because  the  defendant  by  his  acts 
prevents  the  rooks  from  going  to  settle  in  the  rookery,  and 
that  is  the  averment  here.]  How  is  it  possible  for  the 
defendant  to  divine  the  intention  of  the  rook,  when  he  sees 
him  .feeding  on  his  land,  to  go  and  settle  in  the  land  of 
another  person  ?  Neither  is  there  any  averment  that  the 
rooks,  or  their  young,  or  their  eggs,  or  their  feathers,  were 
any  or  either  of  them  valuable,  either  for  sale  or  for  food ; 
which  is  a  fatal  omission,  as  has  been  already  shewn  by 
some  of  the  authorities  cited.  Upon  all,  or  either  of  these 
grounds,  it  is  contended  that  this  action  is  not  maintainable. 

The  Court  having  granted  a  rule  nisi, 

Adolphns,  in  Ea$ter  Term,  shewed  cause.  The  arguments 
on  the  other  side  have  proceeded  entirely  upon  a  fallacy, 
occasioned  by  confounding  the  idea  of  right  with  that  of 

(a)  5  Rep.  104.  6  Cro.  £1.  548. 
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possession.  It  has  been  said  that  rooks  are  ferae  naturae 
and  of  no  value,  and  therefore  that  no  man  can  have  a  pro- 
perty in  them ;  and  that  they  are  injurious  as  vermin,  and 
therefore  may  be  destroyed  at  pleasure.  In  support  of  these 
assertions  some  ancient  statutes  have  been  cited,  of  which  it 
is  only  necessary  to  observe  that  they  have  long  been  a  dead 
letter,  and  that  they  have  no  sort  of  application  to  modern 
times  and  manners  or  to  the  present  case.  This  action  is 
brought  to  recover  damages,  not  in  respect  of  the  value  of 
the  rooks  themselves,  but  of  their  resort  to  the  plaintiff's 
trees,  and  the  injury  he  complains  of  is  the  wrongful  and* 
malicious  destruction  of  them  on,  or  in  their  approach  to  hi* 
land,  or  the  disturbance  of  them  by  illegal  means  used  on 
the  defendant's  land.  The  Court  are  not  asked  to  decide 
whether  the  plaintiff  has  or  can  have  a  property  in  the  rooks. 
This  may  be  compared  to  the  case  of  one  man  erecting  a 
weir  upon  a  stream  to  prevent  the  fish  from  reaching  the 
water  belonging  to  another  man ;  and  for  that  injury  there 
is  no  doubt  an  action  might  be  maintained.  Many  also  of 
the  cases  cited  are  wholly  inapplicable  to  the  present,  though 
two  of  them,  Carringtonv.  Taylor  and  Keeble  v.  Hkherin- 
gill,  are  analogous  to  and  decisive  of  it.  In  the  first  place 
it  is  perfectly  notorious  that  the  young  of  rooks  are  proper 
and  are  commonly  used  for  food.  [Bayley,  J.  But  that  is  not 
averred  in  the  declaration.]  It  is  averred  that  the  plaintiff 
was  accustomed  to  take  and  kill  the  young,  and  that  thereby 
profit  accrued  to  him.  [Bayley,  J.  But  not  that  the  profit 
accrued  by  the  sale  of  them  for  food.]  The  averment  that 
they  were  taken  and  killed,  and  that  thereby  profit  accrued, 
is  sufficient :  it  is  a  necessary  inference  that  the  object  was 
the  sale  of  them,  for  there  could  not  possibly  be  any  other 
mode  of  obtaining  profit  by  them.  But  even  this  argument 
is  not  necessary,  for  the  averment  that  the  rookery  was  a 
source  of  satisfaction  and  delight  to  the  plaintiff,  is  sufficient 
to  support  the  action.  Many  species  of  animals  might  be 
mentioned,  the  destruction  of  which  would  be  a  serious  an- 
noyance and  injury  to  the.owner,  and  yet  of  which  he  could 


TRINITY  TERM,  FIFTH  GEO.  IV. 

not  directly  assert  that  they  were  bis  property,  or  that  they 
yielded  him  profit ;  leeches  and  bees,  for  example.  It  is 
uot  necessary  to  support  this  action  that  the  plaintiff  should 
have  such  a  property  in  the  rooks,  as  would  render  the  taking 
then  from  him  a  larceny.  [Bayley,  J.  Bees,  when  hived 
in  a  man's  garden,  are  domesticated,  and  may  be  followed 
by  him,  if  they  stray,  and  retaken  ;  and  leeches,  we  know, 
are  extremely  valuable  for  medicinal  purposes ;  they  are, 
therefore,  both  distinguishable  from  rooks.]  The  distinc- 
tion pointed  out  is  just,  but  they  are  all  equally  fere  naturae 
originally,  and  equally  to  be  protected  when  the  industry  of 
man  has  induced  them  to  resort  to  a  particular  spot  belong- 
ing to  himself.  The  plaintiff's  case  rests  upon  a  simple 
proposition  of  law,involving  this  old  and  sound  principle, that 
the  right  of  one  individual,  whatever  its  nature  or  extent  may 
be,  is  not  to  be  infringed  or  disturbed  by  another.  It  has 
been  suggested  that  this  declaration  is  insufficient,  for  not 
averring  that  the  rooks  had  actually  settled  and  bred  in  the 
plaintiff's  trees,  nor  that  they  were  articles  of  food,  or  of 
sale.  The  objection  has  no  weight.  It  is  averred  that  they 
were  accustomed  to  resort  to  the  plaintiff's  trees,  and  to 
settle  and  breed  there,  and  that  the  plaintiff  was  accustomed 
to  take  and  kill  the  young,  and  thereby  to  make  a  profit,  and 
that  is  quite  sufficient.  The  defendant,  by  his  wrongful  acts, 
has  driven  away  the  rooks,  and  therefore  it  was  impossible 
for  the  plaintiff  to  say  that  they  were  still  in  his  trees,  and 
there  may  very  well  be  a  profit  arising  from  them,  without 
either  selling  them  or  using  them  as  food.  [Bay ley,  J.  The 
verdict  was  taken  for  the  plaintiff  generally  upon  the  whole 
declaration,  and  therefore  if  either  of  the  counts  appears  to 
us  to  be  bad,  we  may  arrest  the  judgment.  Now  the  second 
count  merely  avers  that  the  rookery  yielded  satisfaction  and 
delight  to  the  plaintiff.]  It  avers  that  the  rooks  were  accus- 
tomed to  resort  to  the  rookery  and  to  build  and  breed  there, 
and  that  the  plaintiff  was  accustomed  to  derive  profit  from 
killing  and  taking  them  and  their  young.  [Bay ley,  J.  Is  there 
not  great  difficulty  in  distinguishing  the  rook  from  any  other 
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wild  bird  or  animal  in  which  there  can  be  no  legal  property; 
and  if  there  is  no  legal  property  in  these  rooks,  how  can  the 
plaintiff  maintain  an  action  for  the  destruction  or  disturbance 
of  them  ?]  If  the  disturbance  is  in  its  consequences  injuri- 
ous in  any  way  to  the  plaintiff,  then  it  is  actionable.  Sup- 
pose, for  instance,  a  man  has  a  garden  frequented  by  a  great 
number  of  nightingales,  which  are  birds  purely  ferae  naturae ; 
that  he  opens  it  as  a  public  tea-garden,  and  that  in  conse- 
quence of  the  singing  of  the  nightingales  much  company 
resorts  to  it,  and  the  owner  derives  great  profit  by  their 
attendance ;  if  his  neighbour  were  to  drive  away  the  nightin- 
gales, and  thus  withdraw  the  company  from  the  garden  and. 
destroy  his  trade,  would  not  that  be  an  injury  for  which  an 
action  might  be  maintained  f  Undoubtedly  it  would,  and 
upon  the  short  ground,  that  wherever  the  disturbance  is 
injurious  in  its  effect,  the  party  injured  has  a  remedy  at  law, 
it  is  submitted  that  this  action  is  maintainable. 

Bolland,  in  support  of  the  rule.  There  is  no  analogy  be- 
tween rooks  and  any  one  of  the  animals  mentioned  on  the  other 
side.  With  respect  to  fish,  they  are  put  on  distinct  grounds 
by  several  express  acts  of  parliament,  besides  that  the  salmon 
and  most  other  river  fish  must  necessarily  resort  to  the  fresh 
waters  for  the  purpose  of  depositing  their  spawn,  and  there- 
fore they  come  thither,  not  by  the  industry  of  the  owner  of 
the  water,  but  by  their  own  irresistible  instinct.  Bees  are 
notoriously  the  subject  of  value  and  profit  in  a  regular 
course  of  trade,  and  are  absolutely  domesticated  and  ren- 
dered the  property  of  the  person  who  hives  them.  Leeches 
also  are  the  subject  of  trade  and  of  property,  for  they  are 
removed  by  the  industry  of  man  from  their  native  marshes 
into  streams  where  they  breed,  and  from  whence  they  cannot 
be  removed  without  committing  a  trespass.  All  these,  there- 
fore, are  essentially  distinct  from  rooks.  Then,  a  fanciful 
case  is  put  respecting  nightingales,  the  answer  to  which  is 
the  maxim,  de  minimis  non  curat  lex.    Other  similar  cases 
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might  be  put,  as  of  the  plover,  the  snipe,  and  other  birds,  by 
collecting  the  eggs,  or  the  young  of  which,  some  persons 
make  a  profit;  but  who  ever  heard  of  an  action  for  disturb- 
ing the  resort  of  such  birds  ?  This  declaration,  is  bad  for 
uncertainty,  for  the  allegation  that  the  rooks  were  "  in  or 
near  the  said  close,"  is  any  thing  but  certain.  A  rookery, 
in  general  estimation,  is  a  nuisance,  and  perhaps  it  is:  not 
too  much  to  say  that  as  such  it  may  be  abated  by  any  in- 
dividual. [Baytey,  J.  It  is  said  also  that  a  dove-cote  is  a 
'nuisance;  but  could  a  man  justify  the  removing  one  as 
such  ?]  The  argument  certainly  must  go  that  length,  and 
seems  to  be  founded  on  authority,  as  already  observed. 
[Bay ley,  J.  What  is  the  ordinary  food  of  rooks  ?  that  ques- 
tion may  be  important  in  this  case.]  Naturalists  have  dif- 
fered long  and  obstinately  upon  that  question— occasion- 
ally, perhaps,  worms  and  slugs,  but  grain,  undoubtedly, 
when  they  can  obtain  it,  and  in  doing  so  they  are,  at  seed- 
time and  at  harvest,  very  injurious  to  the  farmer.  In  general 
estimation  rooks  are,  as  has  been  already  observed,  vermin 
and  a  nuisance,  and  if  the  present  action  is  upheld,  the 
Court  may  hereafter  have  to  decide  upon  actions  for  the 
disturbance  of  rats,  or  mice,  or  any  other  vermin.  Dunstable 
larks  are  well  known  as  a  very  extensive  subject  of  trade ; 
yet  no  action  was  ever  brought  in  respect  of  them.  Quails 
also  are  an  article  of  trade,  and  the  persons  who  collect 
them  are  known  to  do  much  damage  in  disturbing  partridges, 
hares,  and  other  game,  which  frequent  the  same  covers;  yet 
no  effectual  resistance  was  ever  made  to  the  right  of  persons 
to  search  for  quails.  For  the  reasons  already  suggested  on 
the  part  of  the  defendant,  and  by  the  Court,  it  is  clear  that 
the  whole  of  this  declaration,  and  particularly  the  second 
count,  is  bad,  and  therefore  upon  that  ground,  as  well  as 
upon  the  broad  principle  that  no  action  will  lie  in  respect 
of  rooks,  because  no  man  can  have  any  property  in  them, 
the  rule  for  arresting  the  judgment  in  this  case  must  be 
made  absolute. 

VOL.  IV.  mm 
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l£§4t  ,        The  Court  look  tine  to  consider  the  case,  and  jadgmes* 
in  now  delivered  by 

Baylby,  J.,  and  after  stating  the  pleadings,  bis  lordship 
proceeded  to  the  following  effect : — There  is  uo  material 
difference  between  either  of  the  counts  of  this  declaration, 
and  if  either  is  insufficient  in  point  of  law,  of  course  the 
jydgment  must  be  arrested,  the  damages  being  general. 
The  plaintiff  does  not  state  any  right  in  kirn  to  have  rooks 
resort  to  and  settle  on  his  trees,  farther  than  the  general 
right  which  every  one  of  the  king's  subjects  has  to  have  sm- 
male,  of  this  description  resort  to  any  trees  that  belong  to 
him*  He  describes  his  profit  to  arise  not  from  the  eggs  bat 
Scorn  killing  the  birds  themselves  and  tke  young  thereof; 
and  the  question  is,  whether  the  plaintiff  is  or  is  not  entitled 
to  maintain  an  action  of  this  description*  To  maintain 
an  action,  there  most  be  a  wrong  committed  on  die  part  of 
the  defendant,  to  something  which  is  a  right  m  the  plaintiff; 
and  tke  material  point  oa  which  oar  judgment  is  founded, 
depends  npoa  the  want  of  right  m  the  plaintiff  to  animals  of 
this  description.  This  is  an  action  for  an  injury  which  the 
plaintiff  ia  alleged  to  have  sustained,  because  he  has  lost 
the  opportunity  of  killing  the  birds  themselves,  and  the 
yoang  thereof,  and  tke  qnestkm  is,  whether  he  has  any 
right  to  have  these  animals  resort  to  Ins  trees*  although  it  is 
alleged  that  they  have  been  in  the  habit  of  resorting  thereto. 
In  cams  of  this  description  the  attention  of  the  Court  has 
always  been  called  to  the  nature  of  the  animal  which  is  the 
subject  of  the  action.  There  is  a  great  distinction  between 
those  which  are  fere  naturae;  some  are  good  for  human 
food  and  others  are  not.  Whether  these  animals  may  or 
.may  not  be  good  for  food  does  not  appear  on  the  face  of 
this  declaration,  and  certainly  they  are  not,  ordinarily  speak* 
ing,  articles  of  sale.  There  is  also  a  distinction  between 
animals  feraa  naturae  which  are  destructive  to  a  neighbour- 
hood and  those  which  are  not,  and  between  those  which  are 
protected  by  particular  acts  of  parliament,  and  those  which 
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have  no  such  protection*  If  then,  upon  investigating  Ibis  »  1884. 
case,  it  shall  turn  out  that  these  animals  are  not  protected  bj 
any  statute,  that  they  are  destructive  to  the  neighbourhood 
in  which  they  are,  and  are  so  considered  by  the  law,  it  fol-  Mqceot. 
lows  that  no  man  can  have  any  right  to  insist  that  they  shall 
cone  to  his  premises,  and  maintain  an  action  against  a  per- 
son who  drives  them  away.  In  the  argument  upon  this  case 
our  attention  was  called  to  animals  not  exactly  of  this  de- 
scription, but  the  principles  'applicable  to  which  bear 
closely  upon  this  subject ;  I  allude  to  rabbits  and  pigeons. 
Before,  however,  I  advert  to  these  animals,  I  will  men- 
tion a  passage  in  %  Inst,  which  points  out  a  distinction 
which  there  is  between  animals  which  are  and  those  which 
are  not  destructive.  It  is  said  in  2  Inst.  190*  that  "  the 
common  law  gave  no  way  to  matters  of  pleasure  (wherein 
most  men  do  exceed),  for  that  they  brought  no  profit  to  the 
commonwealth;  and  therefore  it  is  not  lawful  for  a  man  to 
erect  a  park,  chase,  or  warren,  without  a  license  under  the 
great  seal  of  the  king,  who  is  pater  patryt,  and  the  head  of 
the  commonwealth."  I  do  not,  however,  cite  that  passage 
so  much  for  what  it  contains,  as  for  the  purpose  of  alluding 
to  what  is  introduced  immediately  after  in  the  following 
page,  upon  the  subject  of  fish-ponds.  Lord  Coke  says, 
"  Fivers  or  viviers  is  a  French  word  signifying  fish-ponds 
or  waters  wherein  fish  are  kept  and  nourished;  which  being 
a  matter  of pre/fit  and  increase  of  victuals  any  man  may 
erect*  It  is  obvious  that  a  fish-pond,  constructed  on  a 
man's  own  land,  cannot  possibly  be  injurious  to  his  neigh- 
bours, but  may  be  beneficial,  as  tending  to  increase  whole- 
some food.  Then  as  to  the  other  animals  to  which  I  have 
alluded,  it  is  to  be  observed,  that  though  rabbits  and  pigeons 
are  not  only  subjects  of  diversion,  but  constitute  important 
articles  of  human  food,  still  there  are  authorities  which 
shew  that  if  they  be  ferae  naturae  a  man  can  have  no  pro- 
perty in  them.  First,  as  to  rabbits ;  in  Bowlstons  v.  Hardy{a) 
an  action  was  brought  against  a  man  for  having  made  coney 

(a)  5  Rep.  105.  S.  C.  Cro.  Eliz.  547. 
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burrows  in  his  own  land,  which  increased  in  such  numbers 
that  they  destroyed  his  neighbour's  com,  and  it  was  held  that 
no  action  lay  because  he  had  no  property  in  such  animals.  It 
is  there  said,  "  if  a  man  makes  coney  burrows  in  his  own 
land  which  increase  in  so  great  number  that  they  destroy 
his  neighbour's  land  next  adjoining,  his  neighbour  cannot 
have  an  action  on  the  case  against  him  who  made  the  said 
coney  burrows;  for  so  soon  as  the  conies  come  in  his  neigh- 
bour's land  he  may  kill  them,  for  they  are  ferae  nature,  and 
he  who  makes  the  coney  burrows,  has  no  property  in  them, 
and  he  shall  not  be  punished  for  the  damage  which  the 
conies  do,  wherein  he  has  no  property  and  which  the  other 
may  lawfully  kill:"  and  Walme$ley,l.  says,  that  "  the  pro- 
perty of  the  conies  is  not  in  any,  nor  can  any  man  so  keep 
them  but  that  they  will  break  out  of  themselves;  which  is 
the  reason  that  none  can  have  them  in  his  own  land  unless 
by  grant  from  the  king,  or  by  prescription;  if  Otherwise,  he 
is  punishable  in  a  quo  warranto;  for  the  queen  hath  the 
royalty  in  such  things  whereof  none  can  have  any  property." 
And  it  was  resolved  in  the  same  case  "  that  none  may  now 
erect  a  dove-cote  but  he  who  is  lord  of  the  manor,  and  if 
any  other  private  man  erects  it,  he  is  punishable  in  the  leet 
as  a  common  nuisance,  but  no  action  upon  the  case  lies  by 
any  private  man  against  him  who  erects  it."  (a)  This  doc- 
trine, as  to  dove-houses,  is  carried  farther  than  the  decision 
of  that  case  properly  required;  but  that  case  establishes  this 
position,  namely,  that  although  an  action  cannot  be  brought 
against  a  man  who  has  erected  a  coney  burrow  on  his  own 
land,  yet  it  is  unlawful  for  him  so  to  erect  it.  And  the 
king,  who  is  the  pater  patois,  may  take  proper  steps  to  put 
down  that  which  in  his  judgment  may  be  injurious  to  the 
neighbourhood.  Manwood,  in  his  Forest  Laws,  p.  148. 
ss.  42,  43,  44.  also  takes  notice  of  this  power  of  the  king  so 
to  suppress  them,  although  he  seems  to  think  that  one  rea- 
son may  be,  for  its  exercise,  the  preservation  of  game  for 
the  pleasure  of  the  king  and  the  great  mefa :  of  the  realm. 
(a)  Cro.  Eliz.  548. 
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He  says, "  For  wild  beasts  of  venery,  and  beasts  and  fowls 
of  chase  and  warren,  being  things  of  excellency,  are,  for 
that  reason,  more  proper  for  the  delight  and  recreation  of  a  - 
prince,  and  therefore  they  belong  to  him.  And  this  may  be 
the  reason  why  it  is  not  lawful  for  any  man  to  make  a  chase, 
park,  or  warren,  in  his  own  freehold  or  elsewhere,  to  pre- 
serve such  beasts,  without  the  king's  grant  or  warrant  so  to 
do.  The  punishment  for  making  a  chase,  park,  or  warren, 
without  such  license  is  by  quo  warranto,  and  the  franchise 
may  be  seised  into  the  king's  hands,  for  such  wild  beasts  do 
belong  to  the  king."  In  Dewell  v.  Sanders  («)  the  doc- 
trine as  to  the  right  of  private  individuals  to  set  up  a  dove- 
cote, is  discussed,  and  the  question  arose  whether  it  was 
or  was  not  punishable  in  the  leet  as  a  nuisance  according  to 
the  doctrine  of  Wahmley,  J .  in  Bouhton's  case.  In  Dewell  v. 
Sanders,  the  plaintiff,  being  a  freeholder  of  a  manor,  erected 
a  new  dove-cote  and  stored  it  with  pigeons,  and  suffered 
them  to  fly  out  and  in,  which  was  presented  in  the  leet  as  a 
common  nuisance,  and  an  amercement  of  forty  shillings  was 
assessed  upon  him  for  his  offence,  and  for  non-payment  a 
distress  was  taken,  whereupon  he  brought  trespass  for 
taking  his  cattle ;  and  it  appears  to  me  that  the  principle 
upon  which  the  Court  held  that  the  court  leet  had  no  juris- 
diction over  this  as  a  nuisance  was  put  on  a  very  plain  and 
sensible  footing.  All  the  judges  held  "  that  the  erecting  a 
dove-cote  by  a  freeholder  who  is  not  lord  of  the  manor  nor 
owner  of  the  rectory,  and  replenishing  it  with  doves,  is  not 
any  nuisance  inquirable  or  punishable  in  a  leet,  for  nothing 
is  inquirable  there  and  punishable  but  that  which  is  a  com- 
mon nuisance  to  all  people.  But  this  erecting  a  dove-house 
cannot  be  a  nuisance  but  to  those  only  whose  corn  they 
eat  and  not  to  all  persons,  and  therefore  it  is  no  common  nui- 
sance inquirable  there.  Also  if  it  were  a  common  nuisance 
the  lord  of  the  manor  nor  the  parson  could  not  make  a  dove- 
house  more  than  any  other  freeholder,  for  none  can  pre* 

(a)  Cro.  Jac.  490.  S.  C.  9  Rol.  Rep.  3.  SO. 
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.1824.  scribe  to  make  a  common  nuisance,  for  k  cannot  have  a 
*-Py^'  lawful  beginning  by  license  or  otherwise,  being,  an  offence 
*****  -  against  the  common  law,  for  a  common  nuisance  is  to  the 
Mockett.  prejudice  of  all  people ;  and  it  is  a  continuing  offence  and  can* 
not  be  dispensed  with,"  and  therefore  they  held  the  opinion 
reported  in  Boulstons  case  to  be  no  law.  The  Court  also 
in  mat  case  took  notice  that,  by  particular  acts  of  Parlia- 
ment, protection  was  given  to  dove-cotes,  wherefore  all  the 
Judges  agreed  that  this  was  not  an  offence  inquhaMe  nor 
punishable  in  a  leet;  but  Montagu,  C.  J.  said,  "  if  those 
who  have  not  any  lands  at  all  should  erect  dove-houses  and 
increase  multitude  of  pigeons  to  the  grievance  of  the  conn* 
try,  it  may  be  inquired  of  before  the  Justices  of  Assize,  who 
have  the  like  authority  as  to  such  things,  as  the  Justices  in 
Oyer  had  to  redress  them  upon  the  people's  complaint; 
but  not  every  lord  within  his  leet,  for  the  leet  is  to  redress 
nuisances  within  the  precinct  thereof,  and  not  to  extend 
farther;  and  the  erecting  of  a  dove-house  is  not  in  itself  a 
nuisance,  but  the  storing  it  with  pigeons  and  suffering  them 
to  fly  abroad  into  the  country,  which  is  out  of  the  feet," 
In  the  course  of  the  argument  Doderige,  J.  said,  that  "  if 
pigeons  come  upon  my  land  I  may  kifl  them,  and  the  owner 
hath  not  any  remedy,  but  the  owner  of  the  land  is  to  take 
heed  that  he  takes  them  not  by  any  means  prohibited  by  the 
statutes/' to  which  Croke  and  Houghton,  J  s.  agreed,butJtfon- 
tagtiy  C.  J.  held  the  contrary,  and  u  that  the  party  hath  jos 
pToprietatis  in  them,  for  they  be  as  domestiques  and  have 
animum  revertendi  and  ought  not  to  be  killed,  and  for  the 
killing  of  them  an  action  lies;"  but  the  reporter  says,  "  the 
other  opinion  is  the  best."  The  argument  in  that  case  is 
very  folly  stated  in  2  Roll's  Reports,  3.  30.  In  3  Salke/d, 
248  (a)  which,  though  a  book  of  no  authority,  has  a  passage 
to  this  effect,  which  may  be  mentioned  as  entitled  to  great 
weight  for  the  good  sense  of  it,  namely,  "  A  lord  of  the 
manor  may  build  a  dove-cote  upon  his  land  parcel  of  his 
manor,  and  this  he  may  do  by  virtue  of  his  right  as  lord 

(a)  Arnold  t?.  Jefferson. 
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thereof,  tat  a  tenant  of  a  manor  cannot  do  it  without  a  li- 
cense, for  be  can  have  no  right  to  any  privilege  that  may  be 
prejudicial  to  others;  but  this  is  not  a  common  nuisance, 
■or  punishable  in  the  leet,  bat  the  nuisance  being  particular, 
the  lord  shall  have  an  action  on  the  case,  or  an  assiae  of 
nuisance,  as  he  may  for  building  a  house  to  the  nuisance  of 
his  milL"  In  RoIPs  Reports,  4.  it  is  stated  that  the  king 
may  gnat  a  License  to  erect  a  dove4>ouse,  and  therefore  it 
is  not  a  common  nuisance.  Now  all  these  authorities  haw 
a  tendency  to  shew  that,  with  respect  to  rabbits  and  doves, 
which  may  be  injurious  to  the  lands  of  others,  a  party  can- 
not, generally  speaking,  establish  a  right  to  have  them,  ex- 
cept by  custom  or  prescription,  unless  he  has  the  king's 
license  or  grant  for  that  purpose.  He  is  not  9l  liberty  to 
establish  them  without  such  authority,  for  if  he  does,  the 
Justices  in  Eyre  or  the  Justices  of  Assise  may  put  them 
down;  and  the  reason  for  requiring  a  grant  is,  that  these  are 
animals  which  no  man  can  appropriate  to  himself  or  have  a 
property  in  them,  and  for  die  same  reason  no  man  can  make 
a  park,  chase,  or  warren,  without  the  license  of  the  king, 
as  pater  patriae,  for  if  he  does,  a  quo  wanrante  will  lie.  Now 
that  being  the  general  law  with  respect  to  animals  whose 
habits  are  much  less  destructive  than  rooks,  tt  is  maternal  to 
see  hi  what  light  the  law,  as  !ar  as  we  can  collect  k  from 
old  statutes,  considers  birds  of  this  description.  They  are 
mentioned  in  24  Hen*  8.  c.  10.  as  nuisances  to  the  neigh- 
bourhood where  they  resort.  That  statute  k  entitled*  "  An 
Act  to  destroy  choughs,  crows,  or  rooks."  It  recites, u  that 
they  destroy  great  quantities  of  corn  as  well  in  the  sowing  as 
at  the  ripeniiqr  and  kernelling  thereof;  that  they  make  a 
marvellous  destruction  of  the  covertures  of  thptcbed  houses! 
bams,  ricks,  stacks,  and  other  such  like;  so  that  if  they  be 
suffered  to  breed,  as  m  certain  years  past,  they  will  be  the 
cause  of  great  destruction  of  corn  and  grain,  to  the  grant 
prejudice  of  the  tillers  and  sowers  of  the  earth."  It  is  then 
enacted  by  sect.  2.  that  the  inhabitants  of  every  parish  shall, 
for  the  period  of  ten  years,  provide  and  set  nets  for  choughs, 
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crows  and  rooks,  on  pain*  of  forfeiting  ten  shillings  every 
lawful  day  such  nets  shall  be  wanting.  By  sect.  3.  it  is 
enacted,  that  the  tenants  are  for  ten  years  yearly  to  assemble 
and  survey  the  houses,  &c.  and  conclude  by  what  means  it 
shall  be  best  possible  to  destroy  all  the  young  brood  of  the 
choughs,  crows,  and  rooks,  for  the  year,  on  pain  of  forfeit* 
ing  twenty  shillings  every. year  they  shall  omit  to  assemble. 
Then  by  sect.  5.  it  is  enacted,  that  "  any  person  minding  to 
destroy  the  said  choughs,  crows,  and  rooks,  may,  after  re- 
quest to  the  owner  or  occupier  where  they  haunt  or  breed, 
enter  and  carry  away  all  such  rooks,  &c.  as  he  shall  take 
the  same  day,  without  let  by  the  owner  or  occupier."  By 
the  25  Hen.  8.  c.  11.  certain  provisions  are  made  for  the 
preservation  of  wild  fowl,  to  which  it  is  not  very  material 
to  advert.  The  object  of  that  statute  was  to  prevent  the 
destruction  of  the  eggs  of  certain  wild  fowl  which  are 
wholesome  for  food,  but  particular  birds  and  their  eggs  are 
excepted  by  sect.  6.  as  follows:  "  Provided  always,  that 
this  act  extend  not,  nor  be  hurtful  at  any  time  hereafter  to 
any  person  or  persons  that  will  destroy  any  crows,  choughs, 
ravens,  and  bussards,  or  their  eggs,  or  to  any  other  fowl  or 
their  eggs  not  comestible,  nor  used  to  be  eaten."  In  this 
statute  the  word  "  rooks"  is  omitted,  but  whether  by  accident 
or  not  it  is  not  material  to  inquire.  The  24  Hen.  8.  c.  10. 
continued  in  force  until  the  8  Eliz.  c.  15.  which  repealed 
all  the  provisions  of  the  former  statute  except  as  to  the 
keeping  of  nets  for  choughs,  crows,  or  rooks.  That  statute 
also -provided  that  in  every  parish  sums  of  money  should  be 
raised  for  the  destruction  of  "  noyful  fowl  and  vermin ;  and 
for  the  heads  of  three  old  crows,  choughs,  pies,  or  rooks, 
or  of  six  young  ones,  or  for  six  eggs,  is  to  be  given  a  penny," 
&c.  This  statute  was  to  continue  in  force  until  the  end  of 
the  then  next  sessions  of  parliament,  at  which'  time  it 
dropped.  If  was  never  repealed,  but  was  suffered  to  ex- 
pire. If  indeed  it  had  been  repealed  it  might  then  be  said 
that  a  subsequent  legislature  had  taken  a  different  view  of 
the  subject,  and  had  considered  these  animals  as  being 


TRINITY  TERM,  FIFTH  GEO.  IV. 

innocent  or  innoxious,  which  the  24  Hen.  8.  and  8  Eliz. 
had  treated  as  mischievous  and  noisome ;  but  by  that  sta- 
tute being  suffered  to  expire  and  no  contrary  declaration  of 
the  opinion  of  the  legislature  being  expressed  by  any  sub- 
sequent act,  we  are  to  consider  these  acts  as  giving  the 
true  description  of  birds  of  this  kind.  Then  according  to 
the  24  Hen.  8.  the  true  description  of  these  animals  is  that 
they  are  "  very  destructive  of  corn,  as  well  at  the  sowing  as 
at  the  ripening  and  kernelling  thereof,  and  that  they  are 
very  destructive  of  the  covertures  of  thatched  houses,  barns, 
ricks,  and  stacks."  Whether  they  are  fit  for  food  or  not, 
we  certainly  cannot  say,  but  if  they  be,  it  certainly  is  not  so 
alleged  on  the  face  of  this  declaration ;  and  certainly  they 
are  not  more  so,  nor  so  much,  as  pigeons  or  rabbits.  They 
clearly  answer  the  description  of  birds  which  are  ferae 
naturae,  and,  according  to  this  act  of  parliament,  are  de- 
structive to  the  neighbourhood  where  they  resort.  There 
is  no  act  of  parliament  with  which  we  are  acquainted  which 
gives  them  any  protection;  but  on  the  contrary,  those  sta- 
tutes to  which  1  have  alluded,  mention  them  in  terms  of 
condemnation.  That  being  the  case,  can  a  party  claim  a 
right  to  have  them  come  to  his  premises,  and  is  he  at  liberty 
to  say  that  the  person  is  a  wrongdoer  who  protects  the 
neighbourhood  from  the  mischiefs  which  they  are  likely  to 
produce,  by  driving  them  away?  We  are  of  opinion  that 
these  questions  must  be  answered  in  the  negative.  No 
authority  has  been  cited  to  shew  that  a  party  has  any  right 
of  property  in  animals  of  this  description.  The  authorities 
which  have  been  cited  relate  to  animals  which  are  perfectly 
innocent,  and  which  are  articles  of  food,  and  stand  upon  a 
very  different  foundation.  This  observation  applies  to 
Keeble  v.  Hickeringill  (a),  and  Carringlon  v.  Taylor  (A). 
The  former  was  an  action  on  the  case  for  discharging  guns 
near  the  decoy  pond  of  another,  with  the  design  of  injuring 
the  owner  by  frightening  away  the  wild  fowl  resorting 
thereto,  and  the  Court  held  that  the  action  was  maintain- 
ed 11  East,  574.  (6)  2  Camp.  958. 
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able.  But  it  is  to  be  observed,  that  wild  fowl  are  protected 
by  several  acts  of  parliament,  and  are  considered  as  bene- 
ficial to  the  public,  being  an  useful  article  of  food.  In  the 
case  of  a  decoy  the  owner  uses  the  water  on  his  land  for  the 
purpose  of  forming  the  decoy;  be  is  at  an  expense  of  capi- 
tal, and  employs  his  personal  skill  in  order  to  adopt  those 
means  which  are  necessary  to  draw  the  wild  fowl  to  the 
place  where  they  are  to  be  taken,  and  according  to  Lord 
Holt,  in  the  case  Keeble  v.  HickeringiM,  that  is  to  be  con- 
sidered as  being  one  mode  in  which  a  man  uses  his  land,  and 
it  is  put  in  that  case  upon  the  footing  of  being  a  species  of 
trade.  Therefore  by  disturbing  a  decoy  the  owner  is  pre- 
vented from  earning  his  livelihood,  and  obstructed  in  the 
pursuit  of  a  lawful  occupation.  It  is  well  known  that  the 
making  of  decoys  is  one  mode  in  which  a  man  uses  his 
land.  He  lets  it  at  a  rent,  and  it  is  a  valuable  species  of 
property.  No  annoyance  is  created  to  the  surrounding 
neighbourhood ;  the  wild  fowl  are  innoxious,  and  are  a  pro- 
ductive article  of  food.  The  cases  therefore  to  which  I 
have  referred  stand  on  a  very  different  foundation  from 
this.  The  other  instances  referred  to,  are  of  animals  spe- 
cially protected  by  acts  of  parliament,  or  clearly  con- 
sidered the  subject  of  property.  Bees,  for  instance,  are 
considered  as  domestic,  they  are  an  article  of  property,  and 
may  be  the  subject  of  larceny.  They  stand  on  the  same 
footing  with  tame  pigeons.  The  case  of  a  fishery  is  also 
totally  different.  Fish  are  a  well-known  article  of  food,  and 
they  do  no  harm  to  any  body.  Upon  the  ground,  therefore, 
that  rooks  are  animals  in  which  a  man  has  no  property,  and 
has  no  right  to  insist  that  they  shall  come  to  the  neighbour- 
hood where. he  is;  that  they  are  birds  ferae  naturae,  destruc- 
tive in  their  habits,  and  a  nuisance  to  the  neighbour- 
hood where  they  are,  and  because  they  have  no  protection 
from  any  act  of  parliament,  we  are  of  opinion  that  the  plain- 
tiff is  not  entitled  to  maintain  this  action,  and  consequently 
the  judgment  must  be  arrested. 

Rule  absolute  for  arresting  the  Judgment. 
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WlLLOUGHBY  V.  BACKHOUSE  and   MARSHALL. 

OASE  for  «a  excessive  distress.     Plea,  the  general  issue,  a  right  of  ac- 
ne* guilty,  and  issue  thereon.  At  the  trial  before  Bosunquet,  **°n  oncc  *«**• 
Serjt.,  at  the  last  Summer  Assizes  for  the  county  of  Buck-  be  destroyed 
Ugkmm,  the  facto  proved  in  evidence  were  these.    The  Sderseafor 
plaintiff  was  tenant  to  the  defendant  Backhouse,  of  a  form  by  the  receipt 
belonging  to  him.    On  the  96th  September,  1822,  the  de-  in  satisfaction 
fendantAf  or  shall,  *&  the  agent  of  Backhouse,  put  in  a  distress  <jf  *"«  w"m8 
for  l?5/.»  rent  in  arrear,  under  which  he  seized  the  whole  of  fore  in  the  case 
the  live  and  dead  stock  upon  the  farm,  together  with  the  ^LtreiT  for"T* 
honsefcoM  furniture,  goods  and  chattels  found  upon  the  rent,  a  tenant 
premises,  amounting  together  in  value  to  the  sum  of  1,000/.  D;s  r^t  07a^ 
The  plaintiff,  on  the  fame  day,  signed  a  written  agreement  tion,  though  he 
in  the  following  terms.—"  To  Mr  .T.  Marshall.  You  having,  ten  into  a 
as  the  agent  of  T.  J.  Backhouse,  Esq.  this  day  entered  a  ^Hifh  hU 
distress  on  my  effects  at  Haverfield  Lodge,  for  the  sum  of  landlord  con- 
M5l.  rent,  which  you  claim  to  be  due  from  me  to  the  said  SToftbTef- 
T.  J.  Backhouse  at  Ladg^kty  last,  I  hereby  authorise  and  fecu  seised, 
empower  yon  to  hold  possession  of  the  same  effects  until 
the  15th  day  of  October  next,  or  until  such  other  period) 
subsequent  to  the  expiration  of  the  five  days  mentioned  in 
your  notice  of  distress,  as  you  may  think  proper;  and  I  also 
authorise  and  empower  you  to  convert  the  same  effects  into   , 
money,  by  the  sale  and  disposition  thereof,  either  by  puMk 
sale  or  private  contract,  and  at  such  time  as  you  may  think 
expedient.     And  I  authorise  you  to  dispense  with  the  form 
of  appraisement  required  by  law  in  the  rose  of  a  sale  under 
a  distress  for  rent,  and, to  make  such  public  or  private  sale 
'without  any  such  appraisement.     And  I  also  authorise  and 
empower  you,  from  the  produce  of  the  said  effects,  to  pay 
or  retain  as  well  the  said  sum  of  175/.  as  also  the  further 
sum  of  125/.,  which  on  the  29th  of  September  instant  wil^ 
according  to  your  claim,  have  become  due  for  a  further  half 
year's  rent,  making  altogether  the  sum  of  300/.  together  with 
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the  costs  of  distress  and  of  such  sale  and  disposition,  subject 
to  such  reduction  as,  by  the  agreement  entered  into  between 

WlLLOUOHBY  _  .  ,     _  -   , 

v,  us,  I  am  entitled  to  upon  quitting  possession  of  the  premises 

Backhouse.  jn  mv  occupation,  for  the  amount  of  the  outgoing  valuation, 
so  that  such  valuation  be  completed  before  the  sale  of  my 
said  effects."  It  further  appeared  that  Marshall,  on  the 
30th  of  September,  put  in  another  distress  for  125/.  rent, 
which  accrued  due  on  the  preceding  day,  under  which  he 
again  seized  the  whole  of  the  property  on  the  form,  subject 
to  the  first  distress.  The  plaintiff  had  advertised  a  sale  of 
his  property,  and  had  made  other  preparations  for  quitting 
the  farm,  previous  to  the  entering  of  the  first  distress.  It 
was  agreed  between  the  plaintiff  and  Marshall,  and  that 
agreement  was  in  the  result  acted  upon,  that  to  prevent  any 
prejudice  to  the  sale  of  the  effects,  the  sale  should  be  con- 
ducted in  pursuance  of  the  original  written  agreement,  and 
not  as  a  sale  under  a  distress,  and  that  Backhouse  should  be 
paid  out  of  the  proceeds.  Under  these  circumstances  the 
learned  Serjeant  left  two  questions  to  the  consideration  of 
the  jury :  First,  whether  the  distress  was  excessive,  of  which 
hie  told  them  he  entertained  no  doubt;  and  second,  whether 
the  agreement  dated  on  the  26th  September,  and  executed 
by  the  plaintiff,  amounted  to  an  acquiescence  by  him  in  the 
acts  done  by  Marshall  as  the  agent  of  the  defendant,  adding 
that,  if  they  thought  it  did,  it  was,  in  point  of  law,  a  good 
defence  to  the  action.  The  jury  found  their  verdict  for  the 
defendaut. 

H.  Cooper,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
for  a  new  trial,  upon  the  grouud  of  misdirection  by  the 
learned  Serjeant,  who,  he  contended,  had  left  to  the  jury  as 
a  question  of  fact  that  which  was  a  question  of  law,  and  had 
also  been  mistaken  in  point  of  law  in  telling  them  that  the 
agreement  of  the  26th  September,  was  a  waiver  of  the  plain- 
tiff's right  of  action. 

Storks  and  Dover  now  shewed  cause.    There  is  no  sound 
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objection  to  the  summing  up  of  the  learned  Serjeant  in  this 
case ;  on  the  contrary,  his  direction  to  the  jury  w?s  perfectly 

.....  _ ,.  WlLLOUOHBT 

correct  as  respects  both  the  distresses.    The  jury  were  v. 

desired  to  find,  as  a  question  of  fact,  whether  the  plaintiff  Bace»ouie. 
had  acquiesced  in  the  distresses ;  they  found  that  he  had, 
and  the  result  was,  that  he  had  no  cause  of  action.  Origi- 
nally, with  reference  to  the  first  seizure,  the  plaintiff,  perhaps, 
had  a  cause  of  action  for  an  excessive  distress,  but  that  he 
expressly  dispensed  with  by  the  agreement,  and  consented 
that  his  property  should  remain  in  the  custody  of  the  law. 
While  it  did  so  remain,  the  second  distress  was  levied,  but 
that  was  merely  pro  formft ;  it  was  understood  and  intended 
by  both  parties  that  it  was  altogether  formal,  and  was  to 
have  no  effect,  and  in  point  of  fact  it  had  no  effect.  The 
plaintiff  sustained  no  injury  even  by  the  first  distress.  At 
the  time  when  that  was  levied,  he  was  in  a  state  of  insol- 
vency, and  was  actually  preparing  to  sell  off  his  effects  and 
to  quit  the  farm  ;  but  finding  that  the  defendant  had,  dis- 
trained, he  entered  into  an  agreement  by  which  he  acquiesced 
in  all  that  had  been  done.  The  defendant,  not  thinking  it 
prudent  to  rely  exclusively  upon  the  agreement  as  the  secu- 
rity for  his  rent,  did  undoubtedly  levy  a  second  distress,  but 
as  matters  then  stood,  that  act  could  not  possibly  work  any 
prejudice  to  the  plaintiff,  and  it  was  rendered  necessary  for 
the  protection  of  the  defendant,  because  in  the  interval  more 
rent  had  accrued  due.  Then,  with  respect  to  the  sale,  every 
thing  was  done  fairly  and  bonft  fide.  [Bay ley,  J.  Can  we 
say  that  the  defendant  acted  properly  in  distraining  goods 
worth  1,000/.  for  an  arrear  of  rent  not  exceeding  175/.? 
That  is  really  the  only  question.]  The  second  distress  was 
in  effect  no  distress  at  all ;  all  that  was  done  was  to  serve 
the  plaintiff  with  a  notice  of  distress.  [Holroyd,  J.  And 
the  consequence  of  serving  that  notice  was  that  the  plaintiff 
felt  himself  compelled  to  enter  into  the  agreement;  the 
effect  therefore  was  the  same  as  if  the  distress  had  been 
completed.  Littkiale,  J.  A  man  was  left  in  possession  up 
to  the  time  of  the  sale ;  can  it  be  said  that  such  a  proceeding 
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i*  not  a  distress !}   The  defendant  kepi  possession  under  the 
agreement,  not  under  Ike  distress.     [Baylty,  J .  The  distress 
v.  was  clearly  wrongful,  and  the  agreement  was  wrung  from 

Btcxnouss.  tfce  plaintiff  by  means  of  it ;  it  was  therefore  no  consent  in 
point  of  law,  and  furnishes  no  answer  to  this  action.  It 
cannot  he  said  that  the  landlord  acted  in  a  reasonable  man- 
ner, which  he  was  bound  to  do:  the  foundation  of  the  action 
is  the  seixure,  not  the  sate,  and  the  seizure,  in  point  of  amount, 
was  most  unreasonable.  Besides,  it  had  a  very  injurious 
effect  upon  the  plaintiff,  because  he  was  thereby  prevented 
from  converting  his  effects  into  money  upon  the  most  ad- 
vantageous terms.  The  agreement,  therefore,  is  illegal,  for 
the  law  witt  oat  allow  a  man  to  consent  to  his  own  undoing, 
or  to  adopt  an  injury.]  In  point  of  fact  no  injury  was  done, 
And  certainly  that  was  a  question  for  the  jury,  and  was 
properly  left  to  them. 

Cooper,  contsi,  was  stopt  by  the  Court 

Ba¥ taY,J.— This  is  a  very  plain  case,  and  must  bedecided 
m  favor  of  the  plaintiff.  There  was  an  arrear  of  real  due 
to  the  defendant  amounting  to  175 A,  and  for  that  sum,  and 
no  more,  he  had  a  right  to  distrain.  In  levying  a  distress 
for  that  stun,  he  was  bound  to  take  care  that  he  did  not  ex* 
ceed  sis  right,  and  though  the  law  in  such  cases  allows  the 
landlord  to  calculate  the  value  of  the  goods  liberally,  so  that 
he  may  seise  enough,  it  retpiires  him  to  act  with  caution  and 
reason,  and  to  avoid  every  thing  like  excess :  and  where  it  is 
plain  that  a  part  of  the  property  is  sufficient,  he  is  bound 
to  sm  part  only,  and  is  not  justified  in  taking  the  whole. 
This  provision  of  the  law  is  just  and  reasonable,  because  the 
unnecessary  seizure  of  the  whole  of  the  tenant's  effects  is  a 
very  severe  injury  to  him,  as  it  prevents  him  from  raising 
money  to  relieve  his  necessities  by  sale  or  pledge  of  his 
goods,  which  otherwise  perhaps  he  might  do.  Then  how 
did  this  defendant  act  ?  He  seized  the  whole  of  the  tenant's 
•fleets,  when  a  part  only  would  have  sufficed,  for  he  dis- 
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trained  .goods  worth  1,0002.  for  m  arrear  of.  rent  of  only       MWfct 


17 5L    The  jury  should  have  been  directed  to  consider  n, 

.  Wuxonouuf 

whether  that  was  fair,  reasonable,  and  honest  conduct,  and  «. 

they  ought  to  have  found  that  such  an  act  was  plainly  wrong-    **c*&oiw. 

fid  and  unreasonable,  which  it  most  undoubtedly  was.    The 

plaintiff  then  has  sustained  an  injury :  has  be  by  means  of 

the  agreement  waived  bis  right  to  a  remedy  ?    That  is  a 

question  of  law,  but  it  was  left  to  the  jury  as  a  question  of 

(act.    In  point  of  law  he  certainly  had  not  waived  his  right 

to  a  remedy ;  he  could  not  do  so ;  the  law  would  not  allow 

him  to  do  so.    But  in  point  of  fact,  what  does  the  agreement 

amount  to  ?    Clearly  not  to  a  waiver  of  his  right  of  action. 

It  provides  no  satisfaction  to  the  plaintiff  for  the  injury  he 

has  sustained,  for  the  defendant  does  not  even  bind  himself 

by  it  to.  delay  the  sale.    It  is  an  agreement  altogether  for 

the  benefit  of  the  landlord,  and  not  at  all  for  the  relief  of 

the  tenant :  it  is  equally  unreasonable  in  fact  and  invalid  in 

law,  and  cannot  bar  the  tenant's  right  to  an  action  for  the 

excessive  distress.    This  principle  is  not  new ;  it  is  to  be 

found  in  die  case  of  Sells  4.  Hoare  («),  where  it  is  laid  down 

as  a  position  of  law,  that  an  arrangement  between  the  par* 

ties  respecting  the  sale  of  the  goods  distrained,  did  not  divest 

the  plaintiff  of  his  right  of  action. '  I  am  clearly  of  opinion 

that  in  point  of  law  the  plaintiff  was  entitled  to  a  verdict, 

and  that  the  jury  should  have  been  so  directed.    The  role, 

therefore,  for  a  new  trial,  must  be  made  absolute. 

Holroyd,  J. — I  agree  that  there  ought  to  be  a  new  trial 
in  this  case.  The  jury  were  clearly  misdirected.  They  were 
told  that  if  they  were  of  opinion  that  the  plaintiff  acquiesced 
in  the  distress,  he  had  waived  his  right  of  action,  and  they 
ought  to  find  a  verdict  for  the  defendant.  That  direction 
cannot  be  supported  by  any  sound  principles  of  law.  The 
distress  was  clearly  excessive,  and  that  gave  the  plaintiff  a 
right  of  action.    Did  the  agreement  release  that  right  of 

(a)  1  Bingh.  401.  S.  C.  8  J.  B.  Moore. 
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1824.  action  I  No.  [t  gave  additional  power  and  advantage  to 
the  defendant,  but  it  conferred  no  benefit  on  the  plaintiff; 
it  was  no  satisfaction  to  him  in  point  of  law,  and  therefore 
Backhouse.  wag  no  re|ea8C  0f  his  right  0f  action.  No  arrangement  en- 
tered into  between  the  parties  after  an  illegal  or  excessive 
distress  has  once  been  levied,  can  affect  the  claim  which  the 
tenant  has  for  damages  on  account  of  the  original  wrong. 
It  was  decided  in  Sells  v.  Hoare  that  the  mere  seizure, 
where  the  distress  is  excessive,  confers  a  right  of  action, 
and  no  subsequent  agreement  between  the  parties  can  ope- 
rate as  a  waiver  of  that  right. 

Littledale,  J. — The  agreement  affords  no  defence  to 
this  action,  because  the  plaintiff's  original  right  of  action  is 
not  waived.  In  point  of  fact,  there  is  no  language  in  the 
agreement  which  indicates  any  such  intention,  but  if  there 
was,  in  point  of  law  it  could  not  have  any  such  effect. 
Where  a  right  of  action  is  once  vested  in  a  man,  it  cannot 
be  divested'  by  any  parol  declaration,  or  by  auy  agreement 
not  under  seal.  Where  such  a  defence  is  set  up,  the  defen- 
dant must  shew  either  an  agreement  by  deed  to  waive  the 
action,  or  a  satisfaction  in  law  rendered  to  the  plaintiff. 
Here  there  is  no  deed ;  is  there  any  satisfaction  f  Clearly 
not ;  no  benefit  or  advantage  is  conferred  upon  the  plaintiff, 
and  therefore  he  has  not  released  his  original  right  to  a 
remedy  for  the  injury  'he  has  sustained.  I  therefore  agree 
that  the  verdict  in  this  case  was  wrong,  and  ought  to  be  set 
aside. 

Rule  absolute. 
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Thornton  v.  Illingworth. 

ASSUMPSIT  for  goods  sold  and  delivered.  Plea,  infancy.  Replication  to 

Replication,  a  promise  to  pay  made  by  the  defendant  after  ££**  that'the 

he  came  of  full  age,  and  issue  thereon.    At  the  trial  before  promise  to  pay 

Holroydy  J.  at  the  Yorkshire  Summer  Assizes,  1823,  it.ap-  defendant, 

peared  in  evidence  that  the  promise  relied  upon,  by  the  after  he  came 
r  r  r  J  of  age,  is  not 

plaintiff  was  made  by  the  defendant  after  he  had  come  of  sustained  by 

age,  but  also  after  the  action  had  been  commenced,  and  on  £!!°i:  °  ,.*     „ 
^  '  '  promise  to  pay 

the  latter  ground  it  was  contended  that  the  plaintiff  mv^sV  after  action 
be  nonsuited,  such  a  promise  not  being  sufficient  to  sus- 
tain an  action.  The  learned  Judge,  however,  declined 
directing  a  nonsuit,  but  reserved  the  point,  and  the  plaintiff 
had  a  verdict,  with  liberty  to  the  defendant  to  move  to  enter, 
a  nonsuit. 

•Brougham,  in  Michaelmas  term  last,  having  moved  ac- 
cordingly, and  obtained  a  rule  nisi, 

J.  Williams  now  shewed  cause.  The  question  in  this 
case  is,  whether,  where  goods  have. been  supplied  to  an. 
infant,  a  promise  to  pay  for  them  made  after  he  has  come  of 
age,  and  after  an  action  has  been  commenced,  against  him 
for  the  value,  will  support  the  action  and  render  him  liable. 
This  question,  thbugh  one  purely  of  law,  appears  to  be  new, 
for  no  case  can  be  found  in  which  it  has  been  decided. 
Reasoning  by  analogy  it  should  seem  that  such  a  promise  is 
binding.  All  the  requisites  hitherto  defined,  are,  that  the 
promise  shall,  be  voluntary,  absolute,  and  made  after  the 
party  is  of  full  age ;  and  all  those  requisites  are  complied 
with  here.  This  case  seems  to  be  analogous  to  the  cases 
upon  the  statute  of  limitations,  with  respect  to  which  it  has 
been  held,  "  that  an  acknowledgment  of  the  debt  after  the 
commencement  of  the  action  would  take  it  out  of  the  sta- 

vol.  iv.'  n  n 
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tute."  Yea  v.  Fouraker  (a).    [Bay  ley,  J.  There  is  this  dis- 
T"  v^'       tinction  between  a  plea  of  infancy  and  a  plea  of  the  statute 
v.  of  limitations ;  the  promise  in  the  former  case  is  to  create 

llingworth  a  new  0bijgation .  \u  ^e  ]a|,ter  it  is  merely  an  acknowledg- 
ment that  a  pre-existing  obligation  is  still  subsisting.]  Still 
the  general  analogy  between  the  two  seems  to  be  strong, 
and  if  a  promise  made  after  action  commenced  will  bar  the 
statute  of  limitations,  upon  general  principles  it  would  follow 
that  k  would  also  be  an  answer  to  a  plea  of  infancy.  [Hol- 
royd,  J.  In  Yea  v.  Fouraker  it  was  held  that  it  was  not 
necessary  to  declare  upon  the  new  promise,  but  that  the 
plaintiff  might  rely  upon  the  promise  made  within  the 
six  years.]  There  is  a  note  of  a  nisi  prius  case  in  Mr. 
Phillips's  Treatise  on  the  Law  of  Evidence  (A),  where  it 
was  held,  Chat  a  promise  laid  in  the  declaration  to  have  been 
made  by  a  testator,  but  proved  at  the  trial  to  have  been  made 
by  his  executor,  the  testator  having  died  within  six  years,  was 
good;  otherwise  it  would  clearly  have  been  bad.  Still  it 
was  held  that  the  promise  made  by  the  executor  was  evi- 
dence of  a  subsisting  debt  from  the  testator.  [Bay ley f  J. 
All  the  cases  decided  upon  the  statute  of  limitations  differ 
from  the  present ;  here  no  legal  obligation  attached  upon 
the  defendant  previous  to  the  promise  on  which  the  plaintiff 
has  declared:  that  promise  was  made  subsequent  to  the 
commencement  of  the  action,  and  therefore  was  made  too 
late  to  support  the  action.]  That  reasoning  would  apply  to 
all  the  cases  upon  the  statute  of  limitations.  When  the  six 
years  have  elapsed,  the  original  obligation  is  absolutely  gone, 
and  the  renewal  of  it  by  the  new  promise  is  the  same  as  a 
promise  by  an  adult  to  pay  a  debt  incurred  while  he  was  an 
infant.  When  once  the  statute  attaches,  the  legal  liability 
to  pay  the  debt  is  removed ;  but  there  remains  a  moral  ob- 
ligation, which  the  law  will  enforce  so  soon  as  there  is  any 
acknowledgment  of  the  subsistence  of  the  debt.  So  it  is 
with  respect  to  an  infant;  he  has  a  moral,  though  not  a  legal 
Obligation,  to  pay  the  debt,  which  subsists  from  the  moment 
(a)  2  Burr.  1099.  (b)  3  Lord  Raymond,  1101. 
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when  the  debt  i%  incurred,  and  consequently  a  promise  to 
pay,  if  made  after  he  has  attained  full  age,  is  a  binding  pro- 
mise, whether  made  before  or  after  action  commenced, 
because  it  revives  the  original  moral  obligation,  and  converts  Illi»owobth 
it  into  a  present  legal  liability.  In  this  view,  it  seems  impos- 
sible to  distinguish  the  present  from  the  case  of  Yea  v. 
Fouraker;  and  therefore  upon  the  principle  there  laid  down, 
that  an  acknowledgment  of  the  debt  after*  action  brought 
would  bar  the  statute  of  limitations,  the  promise  relied  upon 
here  is  a  sufficient  answer  to  the  plea  of  infancy. 

Brougham  and  Starkie,  contrd,  were  stopped  by  the  Court. 

.  Bay  lb  y,  J. — There  is  a  plain  and  important  distinction 
between  the  two  cases  which  the  argument  for  the  plaintiff 
has  labored  to  assimilate.  Where  the  statute  of  limitations 
applies,  it  operates  only  to  extinguish  the  claim  for  a  pre- 
existing debt ;  it  allows  that  the  debt  has  existed,  but  pre- 
sumes that  it  has  been  discharged;  and  then  the  subsequent 
promise  rebuts  the  presumption  of  payment,  and  revives 
the  original  debt,  without  creating  any  new  obligation.  But 
where  infancy  is  pleaded,  and  proved,  there  is  neither  debt 
nor  obligation  existing  <until  the  party  comes  of  age,  because 
any  promise  made  by  him  during  his  infancy  is  void  in  law. 
If,  upon  arriving  at  full  age,  he  makes  a  promise  to  pay  a 
debt  incurred  during  his  infancy,  that  promise  is  binding 
upon  him*  But  why  ?  Because  it  constitutes  a  new  debt 
and  a  new  liability,  and  that  debt  and  liability  date  their 
existence  from  the  precise  period  of  the  promise  only,  with- 
out reference  to  the  commencement  of  the  action.  Cohen 
v.  Armstrong  (a)  and  Baylis  v.  Dineley  (b)  are  authorities: 
to  shew  that  in  actions  of  this  kind  the  replication  must  aver 
a  promise  made  before  the  commencement  of  the  suit,  and 
therefore  are  strongly  in  support  of  the  principle  I  have  laid 
down.  I  am  therefore  of  opinion  that  this  action  is  not 
supported  by  a,  promise  made  after  its  commencement, 
(a)  1  M.  and  S.  724.  (*)  3  Id.  477. 

N  N  i 
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and  that  the  rule  for  entering  a  nonsuit  must  be  made- 
absolute. 
Thornton 
v. 
Illingwoeth       Holroyd,  J. — The  present  case  differs  essentially  from 

those  arising  upon  the  statute  of  limitations.  In  the  latter 
there  has  been  an  original  existing  debt,  the  evidence  of 
which  the  law  presumes  to  have  been  lost  by  lapse  of  time. 
Here  there  never  was  any  legal  existing  debt,  and  there 
was  no  legal  obligation  upon  the  defendant  at  the  moment 
when  the  suit  was  instituted.  Where  the  statute  of  limita- 
tions applies,  a  new  promise  revives  the  original  debt  ab 
initio,  and  so  operates  equally  whether  the  promise  is  made 
before  or  after  the  action  is  commenced.  Here  the  plain- 
tiff had  no  legal  cause  of  action  when  he  commenced  his 
suit,  and  therefore  had  no  foundation  upon  which  that  suit 
could  rest.  The  only  cause  of  action  he  had  was  a  new 
promise,  and  not  a  revival  of  the  old  one,  and  that  will  not 
support  an  action  because  it  was  made  too  late. 

Littledale,  J. — The  distinction  between  the  two  cases 
is  substantial.  The  defendant,  by  pleading  the  statute 
of  limitations  and  making  an  acknowledgment,  actually 
admits  the  existence  of  the  debt,  and  recognises  it  as  still 
due  when  the  action  was  commenced,  and  for  that  reason, 
a  promise,  whether  made  before  or  after  action  brought, 
is  an  answer  to  the  plea.  Here  it  is  not  so.  The  contract 
made  by  the  defendant,  being  an  infant,  was  not  merely 
voidable,  but  absolutely  void  in  law,  and  therefore  the 
promise  made  after  action  brought  did  not  shew  any  legal 
caiifte  of  action  to  have  existed  when  the  action  was  com- 
menced, for  it  could  not  have  relation  back  so  as  to  revive 
and  enforce  a  contract  which  was  in  itself  illegal  and  void. 

Rule  absolute. 
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Blake  v.  Joseph  Attersoll. 


1  HIS  was  an  action  of  debt  upon  a  bond  made  in  the  By  the  trusts 
penal  sum  of  2,500/.,  and  conditioned  for  the  payment  by  ttulement*!* 
the  defendant  and  one  John  Attersoll,  deceased,  to  the  father  agreed 

»••/*•    f  j.        i  *     ■  •    !•*      •         i  to  settle 

plaintiff  of  an  annuity  of  J  25/.  for  his  life ;  breach,  non-pay-  10,000/.  upon 

ment  of  certain  arrears  of  the  annuity.     The  plea  craved  !»•  daughter, 

.  T  .        ,n  tru8t> to  pay 

oyer  of  the  bond  and  condition,  and  the  condition  recited,  the  interest  to 

that  the  piamtiff  having  made  a  marriage  settlement  upon  duHne'his  life. 

his  wife,  the  sister  of  the  defendant,  her  father,  Joseph  The  father 

Attersoll,  deceased,  had  agreed  to  secure  the  sum  of  10,000/.  ever  having 

by  assigning  fifty  dock  shares  to  the  trustees  under  the  mar-  paid  the  pnn- 
.  .     ".  cipal  money  to 

riage  settlement,  the  interest  of  which  sum  the  plaintiff  was  the  trustees; 

to  receive  for  his  life  ;  that  the  fifty  dock  shares  never  were  ^J,<|  ^vinT 

transferred  to  the  trustees,  nor  the  10,000/.  ever  raised ;  agreed  with 

that  the  father,  Joseph  Attersoll,  died  in  1812,  having  by  his  to  accept 

will  appointed  the  defendant  and  another  person  his  execu-  5,000/.  and  an 

.  .  annuity  of 

tors;  that  various  doubtful  and  unsettled  claims  and  demands  \%*>l.  for  life 

existed  against  Joseph  Attersoll,  the  deceased,  at  the  time  of  Iq1^?^16 
his  death,  insomuch  that  the  executors  were  not  then  able  Held  that  such 
to  adjust  the  accounts  relating  to  his  estate  and  effects,  and  ^require 
could  not  ascertain  whether  his  estate  and  effects  would  be  enrolment  by 
adequate  to  the  liquidation  of  all  his  debts  and  engagements;  c,  uj. 
that  it  was  believed  that  they  could  not  be  administered 
without  the  assistance  of  the   Court  of  Chancery,  and 
therefore  it  had  been  proposed  between  the  defendant, 
the  trustees  and  the  executors,  for  the  immediate  and  final 
settlement  of  all  claims  either  upon  the  executors  oc  the 
estate  of  the  testator  in  respect  of  the  10,000/.,  that  the 
executors  should  pay  the  plaintiff  5,000/.,  and  should  by 
their  joint  and  several  bond  secure  to  him  an  annuity  of  125/. 
for  his  life ;  that  it  was  agreed  that  the  5,000/.  and  the  an- 
nuity should  be  in  full  satisfaction  of  the  10,000/.  owing 
from  the  father's  estate  to  the  trustees,  and  that  in  conside- 
ration thereof  the  plaintiff  had  agreed  to  secure  to  the  trustees 
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10,000/.  mortgage  upon  freehold  estates  of  his  in  Ireland; 
that  it  was  further  agreed  that  the  10,000/.  should  be  consi- 
dered as  paid  and  discharged  by  the  executors  to  the  trustees, 
and  that  the  10,000/.  and  the  interest,  secured  by  the  mort- 
gage, should  be  held  by  them  on  the  trusts  of  the  settlement. 
The  mortgage  deed  by  the  plaintiff  was  then  recited,  together 
with  a  release  from  him  and  the  trustees  to  the  executors  in 
respect  of  the  dock  shares,  the  10,000/.  and  all  claims  and 
demands  arising  out  of  the  marriage  settlement.    The  con- 
dition of  the  bond  was  for  the  payment  of  the  annuity  of 
125/,  quarterly,  and  the  plea  concluded  by  stating  that  die 
bond  was  executed  subsequent  to  the  passing  of  the  53  Geo. 
3.  c.  141.  and  that  no  memorial  of  the  annuity  had  been 
enrolled  pursuant  to  that  statute.    A  second  plea  stated 
that  at  the  time  when  the  release  was  given,  that  release 
was  of  the  value  of  50/.  and  that  no  memorial  had  been 
enrolled.     General  demurrer  to  the  pleas,  and  joinder  in 
demurrer. 

Jeremy,  in  support  of  the  demurrer,  having  briefly  argued 
that  this  annuity  was  not  within  the  statute  53  Geo.  3.  c.  141. 
and  therefore  did  not  require  that  the  memorial  should  be 
enrolled,  and  having  cited  in  support  of  that  argument  the 
case  of  Morris  v.  Jones  (a),  was  stopt  by  the  Court. 

if.  /.  Stephen,  contrA,  was  called  upon  to  support  the  plea. 
It  is  due  to  the  defendant  to  state  that  his  object  for  prose- 
cuting the  present  inquiry  is  to  obtain  the  opinion  of  the 
Court,  in  order  to  give  him  a  claim  for  contribution  upon 
the  representatives  of  the  other  party  to  the  bond.  The 
question  before  the  Court  is  one  of  some  difficulty,  for  there 
are  contradictory  decisions  upon  the  annuity  acts.  Cres- 
pigny  v.  Wittenhoom  (b)  is  an  authority  apparently  against 
the  defendant^  but  upon  examination  that  case  will  not  be 
found  to  apply  in  principle  to  this.  The  question  there 
arose  upon  the  17  Geo.  3.  c.  26.,  and  it  was  held  that  ap 
(c)  Ante,  vol.  iii.  263.  (6)  4  T.  R.  790. 
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annuity  granted  upon  the  consideration  of  the  grantee  re-  ]&$*♦ 
signing  his  trade  to  the  grantor,  was  not  within  that  statute,  TP^*^ 
and  need  not  be  registered.    But  the  reasons  given  for  thai  Vm 

holding  will  not  apply  to  the  present  case.  There. the  Attbrsoh. 
Court  inferred  from  the  preamble  of  the  statute,  that  it 
related  exclusively  to  annuities  granted  upon  pecuniary  con- 
siderations, but  nothing  can  be  found  in  the  preamble  of  the 
53  G.  3.  c.  141.  to  warrant  such  an  inference ;  and  the  lan- 
guage of  the  second  section  is  materially  different  from  that 
of  the  former  statute,  which  does  warrant  the  presumption 
that  the  legislature  intended  to  give  a  more  extended  opera- 
tion to  the  latter.  By  that  section  it  is  required  that  jmcu- 
niary  considerations  for  granting  annuities  shall  be  enrolled, 
and  the  10th  section,  the  excepting  clause,  enumerates 
as  exceptions  from  the  application  of  the  act,  all  annuities 
given  by  will,  or  by  marriage  settlement,  or  for  the  advance- 
ment of  children,  and  all  voluntary  annuities  granted  without 
regard  to  pecuniary  consideration  or  money's  worth*  It  ap- 
pears from  this  clause  that  the  legislature  understood  annui- 
ties granted  for  other  than  pecuniary  considerations  to  be 
within  the  enacting  clause.  The  Court  of  Common  Pleas 
have  indeed  held,  in  the  late  case  of  James  v.  James  (a), 
that  a  case,  in  which  the  consideration  given  for  the  annuity 
was  not  pecuniary,  was  not  within  the  statute,  but  it  is  quite 
clear  from  the  excepting  clause  that  the  decision  in  that  case 
is  not  law.  Why  is  the  enrolment  required  i  In  order  to 
give  publicity  to  the  proceeding,  and  thereby  prevent  those 
frauds  to  which  secret  transactions  would  be  liable.  Why 
is  the  consideration  required  to  be  stated  ?  In  order  thai  it 
may  appear  whether  a  fair  and  adequate  consideration  was 
or  was  not  given  for  the  annuity.  The  only  point  decided 
in  Morris  v.  Jones  is  that  collateral  securities  need  not  be 
enrolled,  and  that  case  therefore  in  no  respect  governs  the 
present.  Then,  if  there  are  no  authorities  in  point  to  bind 
the  Court,  this  case,  upon  a  liberal  construction  of  the  act, 

(a)  5  J.  B.  Moore,  479.  S.  C.  2  B.  and  B.T02. 
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which  it  ought  to  receive,  because  its  terms  are  very  general, 
must  be  considered  as  falling  within  the  purview  of  the  sta- 
tute. The  meaning  of  the  term  "  money's  worth,"  in  the 
excepting  clause,  can  only  be  that  other  considerations  than 
those  actually  pecuniary  were  included  in  the  act.  The  53 
G.  3.  was  evidently  intended  to  include  some  cases  which 
the  17  G.  3.  did  not;  and  if  the  present  is  not  one  of  those 
cases,  it  will  be  difficult  to  imagine  any  one  that  is.  Assu- 
ming that  the  decisioh  in  James  v.  James  is  law,  which  is 
denied,  still  that  differs  from  the  present  case ;  for  there  the 
consideration  was  neither  money,  nor  money's  worth,  in  airy 
sense  of  those  words :  here,  it  is  money's  worth  in  the  fullest 
*  sense ;  it  is  wholly  of  a  pecuniary  nature ;  and  as  such  it 
is  within  the  fair  scope  and  meaning  of  the  statute  53  G.  3. 
c.  141. 

Bay  ley,  J. — Mr.  Stephen  has  presented  this  case  to  us 
in  as  strong  a  point  of  view  for  the  defendant  as  was  possible, 
but  I  am  perfectly  satisfied  that  the  annuity  secured  by  this 
bond  is  not  such  an  annuity  as  is  required  to  be  enrolled  by 
the  53  G.  3.  c.  141.  The  preamble  of  the  17  G.  3.  c.  26. 
recites  that  "  the  pernicious  practice  of  raising  money  by 
the  sale  of  life  annuities  hath  of  late  years  greatly  increased, 
and  is  much  promoted  by  the  secrecy  with  which  such 
transactions  are  conducted/'  which  shews  that  the  only  mis- 
chief contemplated,  and  intended  to  be  corrected,  was  the 
sale  of  life  annuities  as  a  mode  of  raising  money.  The  pre- 
amble of  the  53  G.  3.c.  141.  does  not  indeed  contain  equally 
comprehensive  terms,  but  there  are  subsequent  parts  of  that 
statute  which  serve  to  shew  that  the  object  which  the  legis- 
lature had  in  view  was  the  same.  The  sixth  section  pro- 
vides "  that  if  any  part  of  the  consideration  for  the  purchase 
of  any  annuity,  &c.  shall  be  returned  to  the  person  advancing 
the  same,  or  in  case  such  consideration  or  any  part  of  it 
shall  be  paid  in  notes,  if  any  of  the  notes  shall  not  be  paid 
when  due,  &c.,  or  if  such  consideration,"  &c.,  then  a  power 
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is  given  to  the  Court  to  cancel  the  instruments  whereby  the 
annuity  is  secured ;  and  the  eighth  provides  "  that  all  con- 
tracts for  the  purchase  of  any  annuity  or  rent  charge)  with  ^KE 
any  person  being  under  the  age  of  twenty-one  years,  shall    Attebsoll. 
be  and  remain  utterly  void,"  &c.    The  adoption  of  the  word 
"  purchase"  in  both  these  instances  clearly  indicates  that 
the  legislature  then  bad  the  same  object  in  view,  and  intended 
to  act  upon  the  same  principle  as  before,  namely,  to  put  down 
the  system  of  raising  money  by  the  sale  of  life  annuities.    It 
seems  to  me  that  the  present  cannot  be  considered  as  the 
case  of  the  sale  of  a  life  annuity.    What  are  the  facts  dis- 
closed upon  the  pleadings  ?    The  plaintiff  having  married  a 
daughter  of  Attersoll  the  elder,  it  was  agreed  that  certain 
dock  shares  should  be  transferred  to  trustees,  for  the  pur- 
pose of  raising  10,000/.  as  a  portion  for  the  daughter,  the 
interest  of  which  the  plaintiff  was  to  enjoy  for  his  life.     Be- 
fore the  dock  shares  were  transferred,  Attersoll  died  in  em- 
barrassed circumstances,  so  much  so  that  it  was  doubtful 
whether  his  effects  would  be  adequate  to  meet  his  debts.    It 
was  then  agreed  that  the  executors  of  Attersoll  should  pay 
the  plaintiff  5,000/.  down,  and  secure  him  an  annuity  of  125/. 
for  his  life,  instead  of  the  annuity  of  250/.  to  which  he  would 
have  been  entitled  under  the  marriage  settlement.    I  think 
it  would  be  confounding  principles  to  say  that  this  was  an 
annuity  such  as  is  contemplated  by  either  of  the  acts  of 
parliament.     There  was  no  "  purchase."    The  grantor  did 
not  intend  to  sell,  nor  the  grantee  to  buy,  the  annuity ;  their 
joint  object  was  to  relieve  the  estate,  and  with  that  view  the 
plaintiff  agreed  to  give  up  part  of  the  money  to  which  he  was 
entitled  under  the  marriage  settlement,  and  in  lieu  of  it  to 
receive  an  annual  sum,  amounting  to  ten  shillings  in  the 
pound,  upon  that  which  he  would  otherwise  have  been  enti- 
tled to  receive,  and  that  annual  sum  the  executors  agreed 
and  by  their  bond  covenanted  to  pay  him.     This  Court  has 
decided  in  Crespigny  v.  Wittenhoom  that  such  an  annuity  as 
this  does  not  come  within  the  operation  of  the  1 7  G.  3.  c.  26., 
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and  in  Uulion  v,  Lewis  (a)  it  was  also  held  that  "  an  an- 
nuity granted  in  consideration  of  the  grantee  resigning  hi» 
situation  as  master  of  an  academy,  in  favor  of  the  grantor, 
need  not  be  registered  under  the  1 7  G.  3.  c.  26.,  even  though, 
at  the  time  of  the  grant,  the  grantee  agreed  to  assign  over  to 
the  grantor  his  household  furniture,  8tc.  at  an  appraised 
value,  and  to  lend  a  sum  of  money  to  the  grantor,  to  be  re* 
paid  with  interest ;"  for  as  Lord  Kenyon  there  said,  "  this 
annuity  was  not  granted  in  consideration  of  money  paid  to 
the  grantor,  but  of  resigning  the  grantee's  situation  in  favor 
of  the  grantor."  Now  here,  there  was  no  money  consi- 
deration moving  to  the  grantor ;  he  was  the  executor  of  an 
insolvent  estate ;  out  of  which  there  was  no  probability  that 
there  would,  nor  did  the  agreement  between  him  and  the 
.grantee  contemplate  that  there  should,  arise  any  surplus 
which  should  go  to  the  grantor.  The  excepting  clause  in 
the  53  G.  3.  c.  141.  has  been  very  forcibly  commented  on 
by  Mr»  Stephen;  but  it  seems  to  me  that  several  of  the  cases 
there  enumerated,  such  as  annuities  granted  by  wills  and  by 
marriage  settlements,  are  not  properly  within  the  enacting 
clause.  The  second  section  requires  that  the  pecuniary 
consideration  shall  be  enrolled  according  to  a  form  afterwards 
set  out;  one  column  in  that  form  is  headed  "  Consideration, 
and  how  paid,"  and  beneath  are  the  words  "  so  much  paid 
in  money,  so  much  paid  m  bank  notes,  or  other  notes,  or 
bills  of  exchange ;"  clearly  shewing  that  that  section  was 
meant  to  apply  only  to  considerations  paid  in  cash,  or  in 
promissory  notes,  or  in  bills  of  exchange.  Construing  that 
clause  therefore  with  reference  to  the  tenth,  the  excepting 
clause,  I  am  of  opinion  that  the  legislature  meant  to  compre- 
hend only  those  annuities  which  are  bought  on  the  one  hand, 
and  sold  on  the  other,  for  a  consideration  in  money  or  money's 
worth,  moving  from  the  grantee  to  the  grantor.  In  this 
case  I  think  there  was  no  consideration  in  money  or  money's 
worth  moving  from  the  grantee  to  the  grantor,  and  conse- 
(a)  5  T.  R.  639. 
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quently  that  the  annuity  did  not  require  enrollment,  and  that 
the  plaintiff  is  entitled  to  maintain  this  action  for  the  arrears 
owing  to  him. 

Holroyd,  J. — I  am  also  clearly  of  opinion  that  this 
annuity  is  not  within  the  act.  The  only  consideration  is 
this ;  the  grantee  gives  up  the  chance  of  getting  all  that  was 
due  to  him  from  the  estate  of  the  deceased,  and  in  order  to 
avoid  certain  inconveniences  agrees  to  take  a  less  sum  than 
he  was  actually  entitled  to.  There  was  neither  money  nor 
money's  worth  paid  for  the  annuity,  nor  any  intention  to 
make  or  receive  such  payment  by  either  of  the  parties.  In 
addition  to  the  case  mentioned  by  my  brother  Bayiey,  1  think 
Horn  v.  Horn  (a)  may  be  mentioned,  as  an  authority  for 
saying  that  in  order  to  bring  an  annuity  within  the  act  there 
must  be  a  pecuniary  consideration  paid  and  received  for  it. 

Littledale,  J. — It  is  clear  to  me  that  this  is  not  an 
annuity  requiring  enrolment  within  the  meaning  of  either 
of  the  statutes.  It  has  been  argued  that  the  object  of  the 
statutes  must  be  different,  because  there  is  a  difference  in 
the  language  of  their  respective  preambles ;  but  they  are 
both  made  in  pari  materia  ;  the  one  is  a  substitution  for  the 
other ;  and  upon  a  comparison  of  both,  taken  altogether,  it 
is  plain  that  they  were  intended  to  remedy  the  same  evil. 
Then  if  the  object  of  both  be  the  same,  the  preamble  of  the 
first  may  be  taken  as  incorporated  in  the  second,  and  then, 
in  order  to  bring  an  annuity  within  the  latter,  there  must  be 
an  actual  sale  of  it  for  money,  bills,  or  goods.  It  is  evident 
from  the  form  of  enrolment  set  out  in  the  second  section, 
that  the  consideration  must  be  either  money,  or  something 
easily  convertible  into  money,  and  the  subsequent  clause 
which  regulates  the  charge  of  brokerage,  can  only  refer  to 
money  payments.  Here  there  was  no  money  payment ;  there 
was  no  sale  of  the  annuity  for  money  or  money's  worth; 
there  was'  no  consideration,  in  money  or  money's  worth 
(a)  7  East,  529. 
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moving  to  the  grantor ;  and  therefore  it  is  not  such  an  an- 
nuity as  the  law.  requires  to  be  enrolled. 

Judgment  for  the  Plaintiff. 


Kenworthy  v.  Schofield. 

Sales  of  goods  THIS  was  an  action  of  special  assumpsit  brought  against 
within  the  '    ^e  defendant,  for  not  carrying  away  and  paying  for  a  card- 

17th  section  ing  engine,  purchased  by  him  at  a  public  auction,  according 
of  the  statute  .  .  . 

of  frauds.  to  the  conditions  of  sale.  The  declaration  set  out  the  con- 
Where  at  a  ditions  of  sale,  and  stated  that  in  consequence  of  the  de- 
public  auction  *  ^  .         . 

of  goods,  the    fendant's  refusing  to  complete  the  purchase,  the  machine 

sale  werlTread  was  reso^  at  a  l°ss«  Plea,  the  general  issue,  non  assump- 
by  the  auc-  sit,  and  issue  thereon.  At  the  trial  before  Holroyd,  J.  at 
the  biddings  the  Summer  Assizes  for  Lancashire,  1823,  the  case  was  this : 
commenced,  'frie  carding  engine  in  question  had  been  put  up  for  sale 
catalogue  did  by  public  auction  together  with  various  other  articles  be- 
"he  conditions,  *onS*n8  to  l^e  plaintiff.  The  conditions  of  sale  were  pub- 
nor  were  they  Hcly  read  by  the  auctioneer  before  any  bidding  was  made, 
and  the  agent*  but  the  printed  catalogue  did  not  refer  to  them,  nor  were 

of  the  defen-    they  attached  to  it.    The  carding  engine  was  knocked  down 

dant  was  de-  .  .         ^  .  __      _    _     _...         . 

dared  the         at  the  price  or  100  guineas  to  Mr.  Luke  If  inter  bottom,  as 

highest  bidder  tj,e  highest  bidder,  who  bid  for  it  as  the  agent  of  the  de- 

the  auctioneer  fendant,  and  the  auctioneer  inserted  his  name  and  that  price 

price  and  the    6PPos'le  to  the  entry  of  the    machine  in  the  catalogue. 

name  of  the      Two  objections  were  taken  for  the  defendant.     First,  that 

the  lot  in  the    the  real  vendee  not  being  named  in  the  catalogue,  but  only 

sale  catalogue:  his  asent.  there  was  no  memorandum  of  the  bargain  signed 
Held,  that  this  f  .         .     .  .  &.         * 

was  not  a  suf-  by  the  parties  within  the  meaning  of  the  17th  section  of  the 
ficientmemo-  gtatute  of  fraud  Qq  Car.  Q.  c.  3;  and  second,  that  the 
randum  in  .  .  . 

writing  of  the    conditions  of  sale  being  part  of  the  bargain,  and  not  being 

tisfTthe  sta^"   attached  to  the  catalogue,  the  catalogue  alone  was  not  a 

tute;  but  if  memorandum  of  the  bargain,  within  the  meaning  of  the 
the  conditions 

of  sale  had  been  annexed  to  the  catalogue,  the  putting  down  the  agent's  name  would 
have  been  sufficient  to  bind  his  principal. 
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same  section.     The  first  objection  was  overruled  by  the  1824. 

learned  Judge,  but  he  reserved  the  second,  and  the  plaintiff  Kbnwortht 

had  a  verdict,  with  liberty  to  the  defendant  to  move  to  enter  v. 

•  A  ,  ScHOflELD, 

a  nonsuit. 

Cross,  Seijt.  in  Michaelmas  Term  last,  moved  accord- 
ingly, and  obtained  a  rule  nisi. 

J.  Williams  now  shewed  cause.  The  first  objection  wad 
properly  overruled;  and  will  not  now  be  relied  upon,  for 
Saunderson  v.  Jackson  (a),  and-  Phillimore  v.  Barry  <6)  are 
decisive  authorities  against  it;  in  the  latter  of  which  "  Lord 
Elienborough  held  that  the  initials  of  the  defendant's  agent 
(who  was  the  purchaser)  written  by  the  auctioneer  in  the 
catalogue,  coupled  with  their  letter  recognising  the  sale, 
Constituted  a  sufficient  memorandum  in  writing  to  satisfy 
the  statute  of  frauds."  The  second  is  a  more  seribus  ob- 
jection ;  and  is  one  of  great  and  general  importance,  inas- 
much as  upon  it  depends  the  validity  of  every  sale  by  pub- 
lic auction.  The  doctrine  of  the  same  learned  Judge  in 
in  Hittde  v.  Whitehouse  (c)  will  be  cited  in  support  of  this 
objection,  but  that  does  not  decide  even  the  general  ques- 
tion whether  sales  by  auction  are,  or  are  not,  within  the 
statute;  for  his  lordship  there  said, "  I  am  not,  therefore,  pre- 
pared to  say  that  sales  by  auction  are  not  meant  to  be  com- 
prehended within  the  statute.  Nor  would  I  be  understood 
as  giving  any  conclusive  opinion  to  the  contrary."  After- 
wards, indeed,  he  added,  "  I  am  of  opinion  therefore  that 
the  mere  writing  on  the  catalogue,  not  being  by  any  refer- 
ence incorporated  with  the  conditions  of  sale,  is  not  a 
memorandum  of  a  bargain  under  those  conditions  of  sale ;" 
but  the  case  was  not  decided  on  that  ground,  for  the  judg- 
ment of  the  Court  proceeded  on  the  fact  that  there  had 
been  a  delivery' and  acceptance  of  a  part  of  the  goods  in  the 

(a)  2  Bos.  &  Pul.  258. 

(b)  1  Camp.  513.  Vide  Phillips  on  Evidence,  3d  edit.  370,  et  seq. 
6  East,  307.  15  East,  105.  3  B.  &  P.  233.  1  N.  R,  254.  3  Taunt.  172. 

(c)  7  East,  558. 


Kekworthy 
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1824.  name  of  the  whole*  Neither  can  the  more  recent  cafe  of 
Boydelt  v.  Drummond  (a)  be  treated  as  an  authority  upon 
this  point,  for  that  was  decided  upon  another  ground, 
Schofield.  namely,  that  the  contract  there  "  wrfs  not  a  contract  which 
was  to  be  performed  within  a  year,  and  ought  therefore  to 
have  been  evidenced  by  writing  signed,  as  required  by  the 
statute  of  frauds/'  [Bay ley,  J.  There  are  several  cases  in 
equity  where  it  has  been  held  that  sales  by  auction  of  lands 
are  within  the  statute.]  There  are  such  cases,  but  they 
apply  to  sales  of  lands  only.  Here  the. conditions  of  sale 
were  publicly  read  before  the  sale  began,  and  that  was  a 
sufficient  mode  of  attaching  them  to  the  catalogue.  Sup- 
pose they  had  actually  been  annexed  to  the  catalogue  during 
the  early  part  of  the  sale,  and  then  had  been  severed  for  the 
purpose  of  exhibition  to  a  particular  person,  what  difference 
could  there  be  between  a  lot  sold  before  and  a  lot  sold 
after  such  severance,  if  the  conditions  remained  in  the  room, 
and  continued  to  govern  the  conduct  of  the  parties  ?  The 
conditions  were  expressly  referred  to  by  the  act  of  reading 
them,  they  were  treated  by  all  the  parties  as  governing  the 
sale,  they  were  virtually  and  in  the  understanding  of  all  pre* 
sent  incorporated  with  the  catalogue,  and  therefore  the  sig- 
nature of  one  was  in  effect  the  signature  of  both. 

Cro$$,  Serjt.  (with  whom  was  Starkie,)  contrsL  The 
plaintiff  must  prove  a  complete  contract  entered  into  by  the 
defendant  or  his  agent ;  and  if  he  fails  in  that,  his  action  foils 
also.  It  is  too  late  now  to  contend  that  sales  by  auction  of 
goods  are  not  within  the  statute.  Simon  v.  Motives  (b)  is 
the  only  authority  for  that  argument,  and  that  has  been  long 
since  and  frequently  overruled.  Besides  the  reason  given 
by  Lord  Manjfield  for  that  decision,  that "  the  solemnity  of 
that  kind  of  sale  precludes  all  perjury  as  to  the  fact  itself  of 
sale,"  does  not  apply  to  this  case,  for  what  solemnity  is 
there  in  a  transaction,  like  the  present  ?    There  is  no  evi- 

(«)  11  East,  14*.  (b)  3  Burr.  1931.  S.  C.  1  Sir  W.  Bl. 
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deuce  in  this  case  to  shew  that  either  the  defendant  or  his        1844. 
agent  heard  the  conditions  of  sale  read,  or  even  knew  of  £1BW0BTM 
their  existence,  much  less  that  he  gave  his  assent  to  them.  t. 

They  were  not  in  any  way  referred  to  by  the  catalogue,  nor  «"■!*• 
were  they  either  actually,  or  virtually  attached  to  or  made 
part  of  it.  Therefore  the  signature  of  the  catalogue  was  not 
a  note  in  writing  of  die  bargain  within  the  letter  or  the 
spirit  of  the  statute.  The  present  question  was  expressly 
decided  in  Hinde  v.  Whit  chouse y  and  in  point  of  principle 
the  two  cases  cannot  be  distinguished.  (Here  the  Court 
•topped  him.) 

Bay  ley,  J. — There  are  many  cases  in  which  it  has  been 
held  that  in  sales  by  auction  of  lands  the  auctioneer  is  the 
agent  both  of  the  seller  and  the  purchaser,  and  that  con* 
tracts  so  made  are  within  the  provisions  of  the  statute  of 
frauds,  because  the  auctioneer  signs  them  as  the  agent  of 
both.  White  v.  Proctor  (a),  Kemeysv.  Proctor  (ft),  Walker 
v.  Constable  (c),  and  Emmersvn  v.  Heelis(d).  The  17th 
section  of  the  statute,  which  respects  the  sale  of  goods,  is 
substantially  the  same  as  the  4th  section,  which  respects  the 
sale  of  lands,  the  only  variation  being  that  the  former  con- 
tains the  word  "  bargain,"  and  the  latter  the  word  "  agree- 
ment." By  the  word  "  bargain"  the  legislature  intended  to 
express  the  terms  upon  which  the  parties  contract,  and 
Sauriderson  v.  Jackson  has  decided,  that  in  order  to  satisfy 
the  statute  there  must  be  the  signature  of  the  parties  or 
their  agent  either  to  some  written  document  which  itself 
contains  the  terms  of  the  contract,  or  is  connected  with 
some  other  document  containing  them.  Then  in  Hinde  v. 
WJutehouse,  Lord  Etlenborough,  after  deliberation,  ex- 
pressed his  opinion,  that  a  minute  of  the  purchaser's  name 
made  upon  the  catalogue  of  sale  by  the  auctioneer,  that 
catalogue  not  being  annexed  to  the  conditions  of  sale,  nor 
having  any  'internal  reference  to  them,  was  not  a  memoran~ 

(a)  4  Taunt.  209.  (c)  1  Bos.  &  Pul.  906. 

(b)  3  Ves.  &  Beam.  57.  (<*)  2  Taunt.  38. 
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dum  of  the  bargain  within  the  meaning  of  the  statute.  Here> 
v^***"      the  catalogue  was  not  annexed  to  the  conditions  of  sale,  nor 
p.  had  it  any  internal  reference  to  them,  and  when  the  ma- 

chine was  put  up  for  sale  no  statement  was  made  of  the 
terms  or  conditions  upon  which  it  was  meant  to  be  sold. 
All  the  mischief,  therefore,  which  the  legislature  intended 
tat  prevent,  might  have  occurred  in  a  case  like  this,  for  there 
would  be  abundant  room  for  fraud  and  perjury  in  giving 
parol  testimony  of  the  nature  and  extent  of  the  conditions  of 
sale.  1  am  therefore  of  opinion  that  there  was  no  memo- 
randum in  writing,  signed  by  the  parties,  of  the  terms  of  the 
contract  made  between  them,  and  consequently  that  the 
case  is  within  the  17th  section  of  the  statute  of  frauds,  and 
the  action  not  maintainable.  The  rule  for  enteriug  a  non- 
suit must  therefore  be  made  absolute. 

Holroyd,  J. — Two  objections  were  raised  at  the  trial 
of  this  cause.  The  first  was,  that  the  defendant's  name  was 
not  written  down  by  the  auctioneer,  but  as  it  Was  proved 
that  Winterbottom  was  the  authorised  agent  of  the.  de- 
fendant, and  as  his  name  was  written  down,  I  thought  there 
was  no  weight  in  that  objection,  and  I  am  of  the  same 
opinion  still.  The  second  was,  that  the  signature  was  not 
attached  to  the  conditions  of  sale,  and  that  point  I  reserved. 
Upon  the  authority  of  Hinde  v.  Whitehouse  I  am  now  quite 
satisfied,  that  sales  by  auction  of  goods  are  within  the  pro- 
visions of  the  statute  of  frauds,  and  that  there  has  not  been 
in  this  case  a  signature  of  a  memorandum  of  a  bargain  such 
as  is  required  by  the  17th  section  of  that  act.  It  is  impos- 
sible to  call. that  a  memorandum  of  a  bargain,  which  does 
not  contain  the  tepns  of  it,  and  here  the  document  which 
was  signed  did  not  contain  the  conditions  of  sale,  which  were 
the  terms  of  the  bargain.  It  has  been  argued  that  the  condi- 
tions of  sale  having  been  publicly  read,  and  having  remained 
in  the  room  all  the  time,  were  virtually  annexed  to  the  cata- 
logue, but  I  cannot  assent  to  that  proposition.     I  think  it 
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was  necessary  that  they  should  be  either  actually  annexed  to 
the  catalogue,  or  plainly  referred  to  by  it,  neither  of  which   K]^J^Hy 
was  the  fact  here ;  and  I  should  say  that  signatures  affixed    ^     v. 
to  the  catalogue,  after  the  conditions  had  been  severed  from 
from  it,  in  the  course  of  the  sale,  would  not  be  available  to 
satisfy  the' statute.     1  therefore  concur  in  thinking  that  this 
case  is  within  both  the  words  and  the  mischief  of  the  statute*, 
and  that  the  defendant  is  entitled  to  judgment  of  nonsuit. 

Rule  absolute  («). 
(«)  liUUdale,  J.  was  sitting  at  the  Old  Bailey. 


John  Mills  r.  John  Funnell. 

DEBT.    The  declaration  stated  that  plaintiff,  treasurer  to  By  an  act  for 
A,  .    .  .  .  .  i-        i«  improving  the 

the  commissioners  acting  under  a  certain  act  of  parliament  Kown  0(Brigh- 

passed  in  the  50th  Geo.  3.  entitled,  "  An  Act  to  repeal  an  <«■»  «■"*  *?**- 
\  •  ■**  •        serving  the 

Act  made  in  the  13th  year  of  his  present  Majesty,  for  paving,  adjacent  coast 

lighting,  and  cleansing  the  town  of  Brighton,  in  the  county  cu^Son^ofthe 

of  Sussex,  and  removing  and  preventing  nuisances  and  an-  sea,  the  com- 

noyances  therein;  for  regulatiug  the  market,  for  building  therein  named 

and  repairing  groyns,  to  render  the  coast  safe  and  commo-  wcr«  e«pow- 

dious  for  landing  coal  and  culm,  and  laying  a  duty  thereon;  any  rate  or 

and  for  making  other  provisions  in  lieu  thereof,  and  for  re-  d/*1*  ^h,(^ 

gulating  weights  and  measures  and  building  'a  town  hall ;"  think  fit  to 

complained  of  defendant  being,  &c.  of  a  plea,  that  he  render  ceedm^the*" 

to  plaintiff  (as  such  treasurer)  £20.  8*.  4d.  which  he  owed;  sum  of  Ss.  for 

&c. ;  for  that  whereas,  after  the  passing  of  the  act,  to  wit,  0f  coals  landed 

on  the  8th  May,  1822,  at,  &c.  at  a  certain  meeting  of  the  on  d*  bcach» 

.    .  ,  .  °  or  in  any 

commissioners  then  and  there  duly  held  in  pursuance  of  the  other  manner 

brought  or  de- 
livered within  the  town.  Where  a  declaration  in  debt  for  duties,  under  this  statute, 
alleged,  that  defendant,  on  divers,  days  and  times  between,  &c.  brought  and  delivered 
within  the  town  divers  large  quantities,  in  the  whole  amounting  to  a  large  quantity,  to 
wit,  68  chaldrons  and  four  bushels  of  coals,  in  quantities  on  each  of  the  said  days  and 
times  less  than  one  chaldron :  Held,  that  the  duty  attached,  though  the  defendant  did 
not  bring  into  the  town  at  any  one  time  a  quantity  amounting  to  a  chaldron:  Held 
also,  that  plaintiff  might  take  judgment  for  the  68  chaldrons,  and  enter  a  remittitur  for 
the  residue. 

vol.  lv.  bo 
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said  act;  by  which  said  order  the  said  commissioners  then 
and  there  duly  ordered  and  directed  that  from  the  1st  day  of 
May  then  instant,  for  one  year,  a  rate  or  doty  should  be 
paid  of  three  shillings  per  chaldron  on  all  sea  coal,  culm,  or 
other  coal,  which  should  be  brought  or  delivered  within  the 
limits  of  the  said  town.    The  declaration  then  stated,  that 
afterwards,  to  wit,  on  the  30th  Jpril,  1823,  at  a  certain 
other  meeting  of  the  said  commissioners,  then  and  there 
duly  held  in  pursuance  of  the  said  act,  the  said  commis- 
sioners duly  made  a  certain  order  in  writing,  in  pursuance 
of  the  said  act,  by  which  order  the  said  commissioners  then 
and  there  ordered  and  directed,  that  from  the  1st  May  then 
next,  for  one  year,  a  rate  or  duty  should  be  paid  of  three 
shillings  per  chaldron  on  all  sea  coal,  culm,  or  other  coal, 
which  should  be  brought  or  delivered  within  the  limits  of 
the  said  town;  of  which  said  several  premises,  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid;  at,  &c. 
had  notice;  and  plaintiff,  treasurer  as  aforesaid,  further 
saith,  that  the  said  defendant,  after  the  making  of  the  said 
first  mentioned  order,  to  wit,  on  the  10th  May,  1822,  afore- 
said, and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  exhibiting  this  bill,  to  wit,  at,  &c.  brought 
and  delivered  within  the  limits  of  the  said  town,  divers  large 
quantities,  in  the  whole  amounting  to  a  large  quantity,  to 
wit,  sixty-eight  chaldrons   and  four  bushels  of  coals,  in 
quantities  on  each  of  the  said  days  and  times  less  than  one 
chaldron,  by  means  whereof,  and  according  to  the  true  in- 
tent and  meaning  of  the  said  act,  defendant  then  and  there 
became  liable  to  pay,  and  ought  to  have  paid  to  the  said 
commissioners jor  to  their  collector  for  the  time  being,  divers 
sums  of  money,  as  and  for  the  rates  and  duties  for  and  in 
respect  of  such  coals,  so  brought  and  delivered  by  defendant 
within  the  limits  of  the  said  town,  as  aforesaid,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
10/.  4$.4d.,  being  at  and  after  the  rate  of  three  shillings  for 
each  chaldron  of  the  same  coals,  whereby  and  by  force  of 
the  said  statute  an   action   hath   accrued   to  plaintiff,  as 
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treasurer  of  the  said  commissioners  as  aforesaid,  to  demand 
and  have  of  and  from  defendant  the  said  sum  of  10/.  4s.  4d. 
parcel  of  the  said  sum  above  demanded*  Second  count 
was  more  general. — Plea,  Nil  debet,  and  issue  thereon.  At 
die  trial  before  Mr.  Serjeant  Onslow,  at  the  Summer  assizes 
for  Sussex  in  1823,  the  jury  found  a  verdict  for  the  plaintiff, 
on  the  first  count,  for  7 1.  10s.,  and  they  were  discharged 
from  giving  a  verdict  on  the  second.  In  Michaelmas  Term 
last,  Toddy,  Serjt.  obtained  a  rule  nisi  to  arrest  the  judg- 
ment on  three  grounds :  First,  that  the  first  order  of  the 
commissioners  set  out  in  the  declaration  was  invalid,  inas- 
much as  it  had  a  retrospective  operation;  second,  that  the 
duty  being  claimed  in  respect  of  sixty-eight  chaldrons  and 
four  bushels,  as  an  entire  sum,  the  count  could  not  be  sup* 
ported,  inasmuch  as  no  duty  was  payable  in  respect  of  the 
fractional  part  of  a  chaldron ;  and  third,  that  no  duty  was 
recoverable  under  the  act  of  parliament  in  question,  in 
respect  of  coals  brought  into  the  town  of  Brighton  in  leas 
quantities  than  a  chaldron  at  a  time  (a). 

(a).  The  third  point,  and  which  was  the  most  material,  arose  upon  the 
following  section  of  the  50  Geo.  3. — 

"  And  whereas,  by  the  said  recited  act  (13  G.  3.  s.  107.)  it  was 
enacted,  that  the  commissioners  named  and  appointed  in  and  by  the 
same,  should  be  trustees  for  repairiog,  improving,  maintaining,  and  pre* 
serving  the  groyns  that  had  been  erected  for  the  preservation  of  the  said 
town,  and  erecting  and  building  any  new  ones,  or  such  other  works  as 
should  appear  to  them  most  proper  for  that  purpose;  and  the  sum  of 
sixpence  for  every  chaldron  of  sea  coal,  culm,  and  other  coal,  that  should 
be  landed  on  the  beach  of  the  coast  of  the  said  town,  was  directed 
to  be  paid  to  the  said  commissioners;  and  the  said  commissioners  were 
thereby  empowered  to  borrow  any  sum  of  money,  not  exceeding  the  sum 
of  .£1500  upon  the  security  of  the  said  duty:  And  whereas  the  said  com- 
missioners did  accordingly  borrow  the  sum  of  .£1500  upon  the  credit  of 
the  said  duty,  great  part  of  which  is  now  due  and  owing:  And  whereas, 
since  the  passing  of  the  said  act,  great  encroachments  have  been  made 
by  the  sea  upon  the  coast  adjoining  the  said  town,  and  the  said  duty 
hath  been  found  inadequate  to  the  charges  and  expenses  of  erecting  new 
groyns,  walls,  and  other  fences,  or  works,  which  are  now  necessary  for 
the  safety  and  protection  of  the  said  town  against  such  encroachments-; 
be  it  therefore  enacted,  that  from  and  after  the  passing  of  this  act,  it 
shall  and  may  be  lawful  to  and  for  the  said  commissioners,  and  they  are 

,oo£ 
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Marry  at,  Gumey,  and  Long,  now  shewed  cause.  As 
to  the  first  objection,  that  the  order  set  out  in  the  first  count 
of  the  declaration  is  retrospective,  it  will  not  avail  the  de- 
fendant; because,  supposing  the  order  to  be  retrospective 
as  to  the  by-gone  time,  still  it  will  comprehend  the  quan- 
tity of  coals  brought  into  the  town  by  the  defendant  between 
the  10th  of  May  and  the  day  of  exhibiting  the  bill.  Then, 
secondly,  the  circumstance  of  the  duty  being  claimed  in 
respect  of  sixty-eight  chaldrons  and  four  bushels  cannot 
make  any  difference,  because  the  quantity  is  laid  under  a 
videlicet.  But,  thirdly,  (which  is  the  main  and  important 
point  intended  to  be  raised  on  the  other  side,)  it  is  obvious, 
that  the  duty  is  payable  upon  aggregate  quantities  of  coals 
amounting  to  a  chaldron,  although  they  be  brought  into  the 
town  in  quantities  less  than  a  chaldron.  Unless  this  con- 
struction be  put  upon  the  statute,  it  will  be  in  the  power  of 
the  coal-dealer,  or  merchant,  completely  to  evade  the  duty, 
by  taking  care  never  to  bring  his  coals  into  the  town  in 
quantities  amounting  to  a  chaldron  at  any  one  time.  By 
the  107th  section  of  the  statute,  the  commissioners  have 
power  to  raise  a  duty,  not  exceeding  three  shillings,  upon 
every  chaldron  of  coals  brought  into  the  town.  This  surely, 
of  necessity,  must  give  the  power  of  raising,  after  that  rate, 
for  any  less  quantity  than  a  chaldron  which  may  be  brought 

hereby  Authorized  and  required,  from  time  to  time,  as  to  them  shall  seem 
necessary  and  expedient,  to  repair,  improve,  and  maintain,  add  to,  alter, 
or  remove,  the  groyns,  walls,  or  other  fences  or  works  already  erected 
and  built,  or  to  be  made,  erected,  and  built,  or  to  cause  to  be  made, 
erected,  and  built,  any  new  groans,  or  other  works  whatsoever,  which 
may  appear  to  them  necessary,  requisite,  or  proper  for  the  safety  of  the 
said  town,  or  any  part  thereof,  or  any  part  of  the  beach  or  shore  within 
the  said  town ;  and  that  from  and  after  the  passing  of  this  act,  there 
shall  be  paid  to  the  said  commissioners,  or  to  their  collector  or  collec- 
tors, or  to  such  person  or  persons  as  they  shall  from  time  to  time  appoint 
to  collect  and  receive  the  same,  any  rate  or  duty  which  the  said  com* 
missioners  shall  think  fit  to  order  and  direct,  not  exceeding  the  sum  of 
three  shillings  for  every  chaldron  of  sea  coal,  culm,  or  other  coal,  which 
shall  or  may  be  landed  on  the  beach  of  the  said  town,  or  in  any  other 
manner  by  land  carriage,  or  otherwise  brought  or  delivered  within  the 
limits  of  the  said  town." 


Mills 
v. 
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in.  If  this  be  not  the  true  construction  of  the  statute,  all  1824. 
that  the  merchant  has  to  do  is  to  land  his  coals  at  Skoreham, 
or  deposit  them  in  a  yard  just  out  of  the  parish  of  Brighton, 
and  send  them  into  the  town  in  quantities  of  35}  bushels,  Fumubll, 
and  so  evade  the  duty.  It  is  impossible,  however,  that  the 
statute  can  receive  so  unreasonable  a  construction.  This 
statute  is  not  only  remedial,  but  it  is  conservative.  The 
object  of  it  is  to  preserve  the  town  of  Brighton  against  the 
inroads  of  the  sea,  by  raising  a  duty  upon  coals  brought 
into  the  town;  but  if  it  is  to  receive  the  narrow  construc- 
tion contended  for  on  the  other  side,  that  object  will  be 
completely  defeated.  It  is  to  be  observed,  that  the  59 
Geo.  3.  c.  52.  s.  13.  under  which  the  government  coast 
coal  duties  are  collected,  is  worded  in  like  manner  with  the 
Brighton^  act,  and  under  that  statute  the  duties  have  been 
invariably  collected  on  fractional  parts  of  a  chaldron.  If 
there  could  be  any  doubt  upon  the  construction  of  the  act, 
still  it  being  remedial  as  well  as  conservative,  it  ought  to  be 
construed  liberally  so  as  to  effect  its  obvious  intention. 

Taddy,  Seijt.  (with  whom  was  Chitty,)  in  support  of  the 
rale,  contended,  first,  that  the  order  first  set  out  in  the  de- 
claration, being  manifestly  retrospective,  was  void  altogether, 
and  could  not  operate  so  as  to  render  coals » brought  into 
the  town  before  the  day  of  its  date,  liable  to  the  duty.  On 
this  ground,  the  first  count  of  the  declaration  is  clearly  bad. 
Then,  secondly,  the  duty  being  claimed  in  respect  of  an 
entire  quantity  of  sixty-eight  chaldrons  and  four  bushels  of 
coals,  it  is  impossible  to  sustain  the  first  count,  because  if 
the  construction  be  right,  that  the  duty  is  not  payable  upon 
the  fractional  part  of  a  chaldron,  it  is  clear  that  no  duty  is 
payable  in  respect  of  the  four  bushels;  and  an  entire  sum 
being  claimed  in  respect  of  the  whole  quantity,  the  alle* 
gation  is  not  divisible.  There  is  nothing  upon  the  face  of 
the  declaration  to  shew  that  any  one  entire  chaldron  was 
brought  into  the  town  by  the  defendant.  On  the  contrary, 
it  is  consistent  with  the  mode  in  which  the  declaration  is 
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1824*  framed,  that  all  the  coals  were  brought  into  the  toWn  ifi  less 
quantities  than  a  chaldron.  The  quantity  is  by  no  means 
immaterial  in  the  view  which  is  to  be  taken  of  the  statute* 
Undoubtedly  the  videlicet  may  be  rejected  or  adopted,  but 
it  must  be  rejected  or  adopted  in  toto.  The  plaintiff  can* 
not  take  his  verdict  for  the  duty  on  the  sixty-eight  chaldrons, 
and  reject  the  four  bushels.  [Holroyd,  J.  That  objection 
will  not  go  to  the  whole  quantity.  The  plaintiff  may  sus- 
tain his  claim  to  a  duty  on  the  sixty-eight  chaldrons,  although 
not  on  the  odd  four  bushels.  He  may  enter  a  remittitur  in 
respect  of  the  fractional  quantity.]  Still,  it  is  submitted, 
that  the  Court  cannot  reject  the.  allegation  as  to  the  four 
bushels.  [Bayleyt  J.  In  Ingledew  v.  Cripps(a)  the  plain- 
tiff declared  in  debt  on  a  deed  whereby  defendant  cove- 
nanted to  pay  the  plaintiff  Q5l.per  hundred  for  every  hun- 
dred loads  of  wood  in  such  a  place,  and  that  he  delivered  so 
many  hundred,  undone  half)  which  came  to  182/.  109.  and 
it  was  held,  on  demurrer,  that  the  plaintiff  might  enter  a 
remittitur  for  the  half  hundred,  and  have  judgment  for  the 
rest.]  It  is  clear,  however,  upon  the  third,  which  is  the 
main  point,  that  the  duty  does  not  attach  upon  coals  brought 
into  the  town  in  less  quantities  than  a  chaldron.  The  pro- 
vision of  the  statute  is,  that  the  commissioners  shall  collect 
any  rate  or  duty  not  exceeding  the  sum  of  three  shillings  for 
every  chaldron  of  sea  coal,  &c.  The  words  afe  "every 
chaldron,"  and  not  upon  quantities  amounting  to  a  chaldron, 
secundum  rationem,  which  would  have  removed  all  difficulty 
upon  the  subject.  There  is  nothing  in  this  statute  which 
authorizes  the  duty  upon  an  aliquot  portion  of  a  chaldron* 
It  obviously  means  that  the  duty  shall  be  payable  upon 
coals  when  they  are  brought  into  the  town  in  the  quantity 
of  a  chaldron,  or  more,  but  not  where  the  quantity  is  less. 
According  to  the  argument  on  the  other  side,  the  duty 
would  be  payable  upon  every  fraction  of  a  chaldron,  how- 
ever minute.  Such  a  construction,  however,  would  be  pro- 
ductive of  the  greatest  inconvenience,  and  indeed  it  would 
(a)  2  Ld.  Rnym.  814.    S.  C.  Far.  87.    See  Holt,  200.  and  S  Salk.  656. 
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be  impracticable  to  carry  the  act  into  effect  to  that  extent. 
Here,  the  duty  never  attached,  because  all  the  coals,  in  re- 
spect of  which  the  duty  is  now  claimed,  were  brought  into 
the  town  in  less  quantities  than  a  chaldron.  The  case  of 
Ingledew  v.  Cripps  is  an  authority  to  shew,  at  all  events, 
that  under  a  covenant  to  pay  so  much  per  hundred  for  every 
hundred  loads  of  wood,  the  defendant  would  not  be  liable 
to  pay  for  a  less  quantity  than  a  hundred.  On  the  same 
principle,  the  duty  in  this  case  could  not  attach  upon  any 
quantity  less  than  a  chaldron.  The  effect  of  this  statute 
being  to  impose  a  tax  upon  the  public,  it  ought  to  be  con- 
strued most  strictly  in  favor  of  the  public,  unless  there  are 
clear  and  express  words  which  remove  all  doubt.  Rams- 
den  v.  Gibbs(a).  Here  there  is  considerable  doubt,  and 
therefore  it  ought  to  be  construed  in  favor  of  the  defendant. 

Bat  l  by,  J. — I  am  of  opinion  that  the  rule  for  arresting 
the  judgment  must  be  discharged.  If  the  first  order  of  the 
commissioners  had  been  retrospective,  I  should  have  thought 
it  was  void  as  to  the  by-gone  time,  but  still  good  as  to  the 
residue;  but  looking  to  the  declaration,  it  appears  to  me, 
to  apply  only  to  such  coals  as  should  be  brought  into  the 
town,  that  is,  as  should  thereafter  be  brought  in.  That  ob- 
jection being  thus  disposed  of,  then  the  question  is,  not 
whether  this  act  of  parliament  would  attach  on  less  than  a 
chaldron  of  coals,  but  whether  it  will  be  prevented  from 
attaching,  because  much  more  coals  than  a  chaldron  in  the 
aggregate  were  brought  into  the  town  by  the  defendant 
during  the  time  alleged  in  the  declaration.  It  is  urged,  on 
the  part  of  the  defendant,  that  the  object  of  this  act  of  par- 
liament being  to  impose  a  tax  on  the  public,  it  ought  to  be 
construed  strictly ;  but,  on  the  other  hand,  it  is  said  to  be 
both  remedial  and  conservative.  It  appears,  undoubtedly, 
to  have  passed  in  furtherance  of  the  13  Geo.  3.  c.  34.  one 
of  the  objects  of  which  was,  to  raise  a  sum  of  money  for  the 
purpose  of  making  the  adjacent  coast  safe  and  secure  for 
(a)  Ante,  vol.  ii.  622. 
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the  landing  of  coals ;  and  the  legislature  contemplated  that 
the  inhabitants  of  the  town  of  Brighton  would  derive  great 
benefit  from  having  their  coals  landed  on  the  coast    Then 
the  53  Geo.  3.  pas8ed,„for  the  purpose  of  rendering  the  for- 
mer act.  more  efficient.     It  was  discovered  perhaps,  by 
experience,  that  although  some  coals  were  landed  on  the 
coast,  yet,  for  the  purpose  df  evading  the  duty,  or  from 
some  other  motive,  coals  were  brought  by  land  into  the  town, 
which  did  not  pay  duty,  and  therefore  the  legislature  thought . 
it  was  desirable  that  coals   brought  by  land  should  be 
equally  subjected  to  a  duty  with  those  brought  by  sea;  for 
otherwise,  there  might  be  no  coals  whatever  brought  by  sea, 
and  then  the  expense  of  making  and  repairing  groyns,  and 
,  effecting  other  improvements  on  the  coast,  might  be  use- 
lessly  iucurred ;    provision  was  therefore  made  that  the 
commissioners  should  collect  and  receive  any  rate  or  duty 
"  not  exceeding  the  sum  of  three  shillings  for  every  chaldron 
of  sea  coal,  culm,  or  other  coal,  which  shall  or  may  be 
landed  on  the  beach  of  the  said  town,  or  in  any  other  man- 
ner, by  land  carriage  or  otherwise,  brought  or  delivered 
within  the  limits  of  the  said  town."    The  defendant  in  this 
case  has  brought  sixty-eight  chaldrons  into  the  town ;  but 
it  is  said  he  is  not  liable  to  pay  any  duty  in  respect  of  that 
quantity,  inasmuch  as  he  did  not  bring  coals  into  the  town, 
in  quantities  of  one  chaldron  each  time,  and  never  brought, 
•  more  than  half  a  chaldron,  or  three  quarters  of  a  chaldron, 
each  time.    The  words  of  the  act  are,  "  that  the  duty  shall 
be  payable  for  even/  chaldron,"  without  any  distinction  as 
to  the  quantities  in  which  the  coals  are  brought;  and  the 
good  sense  of  the  act  is,  that  the  duty  shall  be  imposed  upon 
every  chaldron  of  coal,  whether  they  are  brought  in  large  or 
small  quantities  into  the  town.     If  this  construction  were 
not  put  upon  the  statute,  the.  necessary  effect  would  be, 
that  the  duty  might  always  be  evaded,  and  the  object  of  the 
legislature  defeated,  by  persons  taking  care  never  to  bring 
into  the  town  at  any  one  time  so  much  as  a  chaldron.    It 
is  contended,  however,  from  the  manner  in  which  the  act  is 
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worded,  that  we  are  driven  to  the  necessity,  whether  the 
duty  would  attach  to  quantities  less  than  a  chaldron  or  not, 
of  holding,  that  this  declaration  cannot  be  sustained,  inas- 
much as  the  allegation  of  quantity  is  stated  under  a  vide- 
licet, and  as  it  must  be  adopted  or  rejected  in  toto,  the 
plaintiff  is  not  entitled  to  recover.  Now  it  is  not  necestfary 
to  decide,  whether  or  not  any  duty  is  payable  in  respect  of 
the  four  bushels,  or  for  any  fractional  part  of  a  chaldron ; 
for  the  case  of  Ingledew  v.  Cripps  is  an  authority  to*hew 
that  the  plaintiff  is  entitled  to  judgment  for  the  duty  in 
respect  of  the  sixty-eight  chaldrons,  and  may  enter  a  remit- 
titur as  to  the  four  bushels.  The  plaintiff  was  not  bound 
to  prove  the  whole  quantity  laid.  Here,  at  all  events,  the 
plaintiff  is  entitled  to  enter  his  judgment  for  the  sixty-eight 
chaldrons,  and  therefore  there  is  an  end  to  the  objection 
upon  that  ground.  It  appears  to  me,  therefore,  that  there 
is  no  pretence  for  arresting  the  judgment,  and  that  the  rule 
must  be  discharged. 

Holroyd,  J. — I  am  of  the  same  opinion.  As  to  the 
objection,  that  the  first  order  is  retrospective  and  therefore 
wholly  void,  I  think  it  cannot  be  supported ;  for  assuming 
die  order  to  be  retrospective,  still,  I  think,  there  would  be 
great  difficulty  in  maintaining  that  it  was  void  in  toto.  It 
appears  to  me,  however,  that  the  order  is  not  retrospective. 
It  is  true  that  it  speaks  of  a  day  past,  namely,  the  1st  May 
then  instant,  the  order  having  been  made  on  the  8th  May, 
but  that  is  only  with  reference  to  the  calculation  of  time 
during  which  the  order  is  to  continue  in  force.  It  is  an 
order  for  imposing  a  duty  of  three  shillings  per  chaldron, 
which  is  to  be  paid,  that  is,  in  future,  upon  all  sea  coal,&c. 
which  should  be  brought  or  delivered  within  the  limits  of 
the  said  town.  Therefore,  it  is  in  effect  no  more  than  this, 
that  the  duty  shall  be  paid  for  every  chaldron  of  sea  coal, 
culm,  and  other  coal,  which  shall  be  brought  within  the  limits 
of  the  town  from  the  1st  of  May  last  until  and  upon  the  1st 
May  then  next.    Then  as  to  the  objection,  that  the  duty 
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does  not  become  payable  on  any  quantity  of  coals  short  of 
a  chaldron,  although  at  different  times  more  than  a  chaldrou 
should  be  brought  and.  delivered  within  the  town,  I  think 
Fonnell.  tj,at  js  equally  untenable.  It  is  not  necessary  to  determine 
whether  the  duty  does  attach  upon  a  quantity  less  than  a 
chaldron,  supposing  more  than  a  chaldron  shall  not  be 
brought  into  the  town.  It  appears  to  me,  however,  that 
the  affirmative  of  that  proposition  could  not  be  made  out  in 
this  case,  considering  the  terms  in  which  the  order  set  out  is 
worded,  and  that  the  duty  would  not  attach  upon  a  quantity 
less  than  a  chaldron.  But  it  appears  to  me,  that  under  the 
act  of  parliament  the  duty  would  attach,  provided  there  is 
not  merely  at  any  one  time,  but  at  different  times,  coals  to 
the  amount  of  a  chaldron,  brought  and  delivered  within  the 
town.  The  107th  section  empowers  the  commissioners  to 
impose  the  duty  upon  every  chaldron  of  coals  brought  or 
delivered  within  the  limits  Of  the  town.  It  does  not  say, 
every  chaldron  brought  and  delivered  atone  time, and  there- 
fore if  the  quantity  of  a  chaldron  is  delivered,  though  in 
quantities  less  than  a  chaldron  at  a  time,  it  would  come 
within  the  words  of  this  act  of  parliament.  Unless,  there- 
fore, there  was  something  to  shew  that  the  whole  of  these 
coals  were  not  delivered  at  the  same  time,  we  ought  to  give 
full  effect  to  the  words  of  the  statute.  But  then  it  is  said, 
that  supposing  the  duty  is  to  attach  upon  the  full  quantity 
of  a  given  number  of  chaldrons,  yet  from  the  manner  in 
which  this  declaration  is  framed,  the  judgment  on  the  first 
count  must  be  arrested ;  because  the  plaintiff  claims  a  duty 
in  respect  of  sixty-eight  chaldrons  and  four  bushels,  and, 
therefore,  inasmuch  as  the  duty  does  not  attach  upon  the 
broken  quantity,  nothing  can  be  claimed  upon  the  larger 
quantity.  I  think,  however,  that  the  case  of  Ingledew  v. 
Cripps,  which  my  brother  Bay  ley  has  cited,  is  an  answer  to 
that  objection,  and  shews  that  the  plaintiff  may  enter  a  re- 
mittitur as  to  the  four  bushels,  and  have  judgment  for  the 
sixty-eight  chaldrons.    The  principle  of  that  case  is  also 
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laid  down  in  Saunders,  £86.     I  am  therefore  of  opinion 
that  the  rule  must  be  discharged. 

Littledale,  J- — I  also  think  that  there  is  no  ground 
lor  arresting  the  judgment  in  this  case.     First,  assuming 
that  the  order  made  by  the  commissioners  is  retrospective, 
atfll  it  would  not  be  bad  in  toto.    The  commissioners,  cer- 
tainly, never  meant  to  make  it  retrospective.    The  yea* 
mentioned  in  the  order  is  merely  to  reckon  from  the  first  of 
May,  or  to  the  end  of  a  year  calculated  from  that  time. 
Admitting  tt,  however,  to  be  retrospective,  still  it  would  be 
good  in  part,  though  bad  as  to  the  rest.    It  is  clearly  divi- 
sible.   Then  as  to  the  more  important  question,  it  appears 
to  me,  that  the  duty  is  payable  under  this  act  for  every  chal- 
dron of  coals  brought  within  the  limits  of  the  town,  whether 
they  be  brought  in  different  parcels  containing  a  less  quan- 
tity than  a  chaldron  or  not.    We  are  to  look  to  the  intention 
of  the  legislature  in  passing  this  act;  and  that  is  to  be  col- 
lected, not  from  the  single  clause  in  question,  but  from  other 
parts  of  the  act,  and  the  whole  is  to  be  construed  with  refer- 
ence to  the  object  which  the  legislature  had  in  contempla- 
tion.   That  object  was,  to  raise  a  sufficient  sum  of  money 
to  defray   the   expense  of  protecting   the  inhabitants  of 
Brighton  from  the  incursions  of  the  sea,  by  the  erection  of 
groyns,  walls,  or  other  fences.    This  object  would  be  com- 
pletely defeated,  if  we  were  to  hold  that  the  duty  was  not 
payable  in  respect  of  coals  brought  into  the  town  in  parcels 
containing  a  less  quantity  than  a  chaldron.     Construing  the 
enacting  clause,  therefore,  with  reference  to  the  object  of 
the  legislature,  we  are  bound  to  hold  that  the  duty  is  pay- 
able upon  every  chaldron  of  coals,  though  they  be  brought 
into  the  town  in  separate  parcels,  containing  a  less  quantity 
than  a  chaldron.    This  is  not  like  a  matter  of  contract, 
where  the  intention  of  the  parties  is  to  be  collected  from  the 
terms  of  their  contract ;  but  this  question  arises  upon  the 
construction  of  an  att  of  parliament,  in  which  the  intention 
of  the  legislature  is  to  be  considered*    The  construction 
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1824.       which  we  now  are  putting  on  the  statute,  is  that  which  is 
given   to  acts   of  parliament  for  protecting  the   general 
*.  revenue  of  the  kingdom.    For  instance,  by  the  59  Geo.  3. 

FuffVELi,.  Cm^2.  8.  12.  a  certain  duty  is  imposed  upon  every  hundred 
pounds  weight  of  cotton  imported  into  this  kingdom. 
Could  it  be  contended  that  no  duty  would  be  payable  upon 
a  quantity  of  wool  exceeding  one  hundred  pounds  weight, 
because  the  whole  happened  to  be  imported  in  different 
ships,  each  ship  containing  less  than  one  hundred  pounds 
weight?  Surely  not.  The  same  rule  of"  construction 
must  be  applied  to  this  act.  Then,  lastly,  as  to  the  objec- 
tion, that  the  quantity  here  is  stated  under  a  scilicet,  I 
think  it  is  not  tenable,  for  the  reasons  stated  by  the  Court 
The  authorities  cited  by  my  learned  brothers  are  a  com- 
plete answer  to  the  objection.  If  this  had  been  an  entire 
contract,  it  certainly  would  not  be  divisible,  according  to 
the  Countess  of  Plymouth  v.  Tkrogmorton  («);  but  under 
a  videlicet,  it  is  a  clear  rule  that  you  need  not  prove  the 
whole  quantity  laid,  but  may  recover  pro  rati.  There  is, 
therefore,  no  ground  for  arresting  the  judgment. 

Rule  discharged, 
(a)  1  Salk.  65. 


Richards  v.  Peaks. 

Where  the  is-  TRESPASS  for  breaking  and  entering  certain  closes  of 

■ue  id  tres-        ....  e 

pen,  quare       the  plaintiff,  situate  in  the  parish  of  Frentishoe  in  the  county 

mTwbethertv  °*  ^eton9  "^  prostrating  and  destroying  the  hedges  and 


M  the  close  in  fences  thereof.  Pleas,  first,  the  general  issue,  not  guilty ; 
was  a  certain  8eoon^  that  one  23.  .Fosse  being  seised  in  her  demesne  as  of 
b  °*Lk°^l°     ***  °'  a  meMU8Bc  and  land  with  the  appurtenances,  situate 


of  B.  and  that  the  same  close,  for  thirty  years  last  past,  and  upwards,  had  been  sepa- 
rate from  a  certain  common;  and  the  Jury  found,  that  part  of  B.  had  been  inclosed 
within  thirty  years,  and  that  the  alleged  trespass  had  been  committed  in  the  inclosed 
pari  only:— HeW,  upon  this  fading,  that  the  defendant  was  entitled  to  the  verdict. 
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in  the  parish  of  Frentishoe f  was  entitled  by  prescription  for 
and  in  respect  of  the  said  messuage  and  land  to  a  right  of 
common  of  pasture  throughout  a  certain  down  or  common 
called  Frentishoe  Common^  whereof  the  said  closes  in  which, 
&c.  until  the  wrongful  separation  and  inclosnre  thereof 
thereinafter  mentioned  were  parcels,  for  all  commonable 
cattle  levant  and  couchant ;  that  E.  Fosse  had  demised  the 
said  messuage  and  land,  with  the  appurtenances,  to  defen- 
dant for  a  term  not  yet  expired ;  that  defendant  had  entered 
upon  the  demised  premises;  and  that  be  committed  the  said 
supposed  trespasses,  as  he  lawfully  might,  because  the  said 
closes  in  which,  &c.  at  the  said  several  times  when,  &c.  were 
wrongfully  inclosed,  separated  and  divided  from  the  residue 
of  the  said  down  or  common  by  means  of  the  hedges  and 
fences  in  the  said  declaration  mentioned,  so  that  defen- 
dant was  prevented  from  exercising  his  said  right  of  common 
of  pasture ;  wherefore,  &c.  Replication,  as  to  the  plea  of 
not  guilty ;  issue  thereon ;  as  to  the  trespasses  committed 
in  one  of  the  closes,  nolle  pfosequi ;  and  as  to  the  trespasses 
committed  in  the  other  close,  that  the  said  last  mentioned 
close  in  the  said  declaration  mentioned,  in  which,  %c.  at  the. 
said  several  times  when,  &c.  was  and  still  is  a  certain  close 
known  by  the  name  of  Burgey  Cleave  Garden;  that  the 
same  close  in  which,  &c.  continually  for  the  space  of  thirty 
years  last  past  and  upwards,  has  been  separated,  divided,  and 
inclosed  from  the  said  down  or  common  called  Frentishoe 
Common,  and  occupied  and  enjoyed  during  all  that  time  in 
severalty  and  adversely  to  the  said  E.  Fosse,  and  to  all  those 
whose  estate  she  had  in  the  messuage  and  land  with  the  ap- 
purtenances in  that  plea  mentioned,  and  to  her,  and  their 
tenants  and  formers,  occupiers  of  the  said  messuage  and 
land,  with  the  appurtenances,  and  to  all  persons  claiming 
under  them,  and  without  the  exercise  and  enjoyment  during 
all  that  time  of  the  said  supposed  right  of  common  of  pas- 
ture in  that  plea  mentioned  by  the  said  E.  Fosse,  or  those 
under  whom  she  claims  title  to  the  said  messuage  and  land, 
with  the  appurtenances,  her  or  their  tenants  or  farmers,  or 
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any  of  them,  for  or  relating  to  the  said  supposed  right  of 
common  of  pasture.    Rejoinder,  that  the  said  last  mentioned 
close  in  which,  &c,  has  not  been  and  is  not  occupied  or 
enjoyed  during  the  time  in  the  said  replication  mentioned 
in  severalty  or  adversely  to  the  said  E.  Fosse,  and  to  all 
those  whose  estate  she  had  and  has  in  the  said  messuage 
and  land,  with  the  appurtenances,  in  that  plea  mentioned, 
and  to  her  and  their  tenants  and  formers,  occupiers  of  the 
said  messuage  and  land,  with  the  appurtenances,  and  to  all 
persons  claiming  by,  from,  or  under  her,  them,  or  any  of 
fhem,  without  the  exercise  or  enjoyment  during  that  time  of 
the  said  right  of  common  of  pasture  in  that  plea  mentioned, 
by  the  said  JE.  Fosse  or  those  under  whom  she  claims  title 
to  the  said  messuage  and  land,  in  modo  et  form&,  &c.    At 
the  trial  before  £urrough,J.  at  the  Devonshire  Summer 
Assises,  1823,  it  appeared  in  evidence  that  part  of  the  land 
comprised  in  Burgey  Cleave  Garden  had  been  inclosed  and 
held  in  severalty  for  more  than  thirty  years,  but  as  to  the 
period  during  which  the  rest  of  it  had  been  inclosed)  the 
evidence  waa  contradictory.    The  learned  Judge  told  the 
jury  that'  upon  these  pleadings  the  defendant  would  be 
entitled  to  a  verdict,  if  they  were  of  opinion  that  the  trespass 
bad  been  committed  exclusively  in  that  part  of  the  garden 
which  had  not  been  inclosed  thirty  years;  leaving  it  to  them 
as  questions  of  feet  upon  the  evidence,  whether  any  part  bad 
been  inclosed  within  thirty  years,  and  whether  the  trespass 
had  been  committed  exclusively  on  such  part.    The  Jury 
found  that  part  of  the  garden  had  been  inclosed  within  thirty 
years,  and  that  the  trespass  had  been  committed  exclusively 
on  that  part.    A  verdict  was  therefore  entered  for  the  de- 
fendant 

CF.  Williams,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  for  setting  aside  the  verdict  for  the  defendant,  and 
entering  a  verdict  for  the  plaintiff. 

-E.  Lqwes,  on  shewing  caupe  now,  was  stopt  by  the  Court. 
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C.  F.  Williams  and  Manning,  in  support  of  the  rule; 
There  are  three  objections  to  this  verdict.    First,  there  was 
no  evidence  to  warrant  the  jury  in  finding  that  the  trespass 
was  committed  on  a  part  inclosed  within  thirty  years;  second, 
the  jury  should  have  been  so  directed ;  and  third,  in  which^ 
ever  part  the  trespass  was  committed,  the  plaintiff  was  enti- 
tled to  a  verdict  upon  these  particular  pleadings,  because 
he  had  sufficiently  made  out  the  issue  to  be  tried,  by  shew- 
ing that  some  part  of  Burgey  Cleave  Garden  had  been 
held  adversely  and  in  severalty  for  thirty  years.    The  last  is 
die  most  important  point,  and  involves  the  other  two.    The 
issue  was  whether  Burgey  Cleave  Garden  had  been  inclosed 
and  held  in  severalty  thirty  years :  the  evidence  was  that  a 
part  of  Burgey  Cleave  Garden  had  been  inclosed  and  held 
in  severalty  thirty  years,  and  that  such  part  was  generally 
known  by  the  name  of  Burgey  Cleave  Garden,  without  any 
qualification  or  limit.    That  issue  therefore  was  proved  in 
terms,  and  it  was  for  the  defendant  to  allege  and  prove  that 
there  was  another  Burgey  Cleave  Garden,  which  had  not 
been  inclosed  thirty  years,  and  upon  which  the  trespass  had 
been  committed.    It  was  indeed  held  in  Hawke  v.  Bacon  (a) 
that  if  the  plaintiff  avers  that  a  particular  close  has  been 
separated  from  a  common  and  inclosed  for  more  than  twenty 
years,  it  is  incumbent  upon  him  to  prove  that  the  whole  of 
that  close  has  been  so  separated  and  inclosed,  and  therefore 
that  after  a  plea  of  liberum  tenementum,  he  must  new 
assign.     But  the  ground  upon  which  the  Court  decided 
that  case  was,  that  "it  did  not  differ  from  the  common  case 
of  pleading  liberum  tenementum,  where,  if  the  defendant 
proves  that  he  has  a  single  acre  in  the  vill,  the  issue  is  with 
him,  whatever  quantity  of  land  the  plaintiff  may  have  there, 
and  if  the  plaintiff  had  meant  to  dispute  the  particular  spot, 
lie  should  have  new  assigned/'    But  that  decision  has  been 
expressly  overruled  by  this  Court  in  Cocker  v.  Crompton  (ft), 
where  it  was  held  that  "  where  plaintiff  in  trespass  quare 
clausum.fregit  begins  by  naming  his  own  close,  it  is  not 
(a)  2  Taunt  156.  (A)  Ante,  Vol.  ii.  719. 
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necessary  for  him  to  new  assign  after  a  plea  of  liber um  tene- 
mentum ;"  and  in  which  Abbott  y  C.  J.  said,  "  When  the 
plaintiff  in  this  case  has  proved  a  trespass  in  his  own  close 
of  a  particular  name,  it  is  no  answer  for  the  defendant  to 
say  that  he  has  a  close  of  the  same  name.  In  silch  an  issue 
the  burthen  of  proof  is  on  the  defendant,  for  his  plea  "  that 
the  said  close,  &c.  is  his  soil  and  freehold/'  is  disproved  by 
the  plaintiff's  evidence,  and  is  in  effect  an  admission  of  the 
truth  of  the  plaintiff's  averment."  So  in  Stevens  v.  Whistler  (a) 
it  was  held  that "  where  the  plaintiff  had  lands  abutting  on 
one  side  of  a  public  highway  called  Shepherd's  Lane,  (which 
is  prim&  facie  evidence  that  half  of  the  lane  was  his  soil  and 
freehold,)  he  may  declare  generally  for  a  trespass  in  his  close 
called  Shepherd?*  Lane  ;  and  the  defendant  must  plead  soil 
and  freehold  in  another,  hi  order  to  drive  the  plaintiff  to  new 
assign  the  trespass  complained  of  in  the  part  of  the  lane 
which  was  his  exclusive  property."  Upon  these  authorities 
it  seems  clear  that  on  these  pleadings  the  plaintiff  was  enti 
tied  to  a  verdict. 

Abbott,  C.  J.— This  rule  must  be  discharged.  It  is 
perfectly  clear,  both  upon  the  evidence  and  the  finding  of 
the  jury,  that  the  plaintiff  cannot  be  entitled  to  a  verdict,  un- 
less we  can  say  that  the  fact  of  any  part  of  the  garden  being 
inclosed  within  thirty  years  will,  under  the  peculiar  form  of 
this  issue,  entitle  him  to  a  verdict,  even  though  the  trespass 
had  not  been  committed  on  that  part.  Cocker  v.  Crompton 
is  very  distinguishable  from  the  present  case.  There  the 
plaintiff  declared  for  breaking  and  entering  his  close  called 
the  Homey ard;  the  defendant  pleaded  that  the  said  close 
called  the  Homeyard  in  which,  &c.  was  his  soil  and  freehold : 
and  thereupon  issue  was  joined.  Therefore  the  questiou  in 
issue  there  was,  whether  the  close  described  by  the  plaintiff 
as  his  close  called  the  Homeyard,  was  the  freehold  of  the 
defendant ;  and  the  Court  very  rightly  held  that  the  plaintiff 
having  proved  a  trespass  committed  in  a  close  in  bis  posses- 
(a)  11  East,  51.  ' 
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sion  called  the  Homeyard,  had  entitled  himself  to  a  verdict, 
although  the  defendant  had  another  close  in  the  same  parish 
called  by  the  same  name.  But  it  does  not  therefore  follow 
that  the  plaintiff  in  this  case  has  entitled  himself  to  a  verdict 
upon  these  pleadings  by  proving  a  trespass  in  a  part  of 
Bnrgey  Cleave  Garden,  which  had  been  inclosed  and  held 
in  severalty  thirty  years ;  and  I  am  cleaiift&f  opinion  that 
he  has  not.  The  issue  taken  upon  the  repvKitioti  is  "  that 
the  close  in  the  declaration  mentioned,  in  which,  Sec.  is  a 
certain  close  known  by  the' name  of  Burgey  Cleave  Garden, 
and  that  the*  same  close  for  thirty  years  last  past  and  upwards 
bad  been  separated  from  the  common."  Notf  by  the  words, 
"  the  close  in  the  declaration  mentioned  in  which,  &c.,"  the 
allegation  is  confined  to  the  particular  spot  on  which  the 
trespass  was  committed,  and  it  became  a  question  of  (act 
for  the  jury  whether  that  part  of  Burgey  Cleave  Garden  on 
which  the  trespass  was  committed,  had  been  inclosed  and 
held  in  severalty  thirty  years.  That  question  was  left  to  the 
jury,  and  they  have  auswered  it,  in  my  opinion,  very  properly, 
in  the  negative.  The  result  therefore  is,  that  the  spot  on 
which  the  trespass  was  committed,  has  not  been  inclosed 
and  held  in  severalty  during  the  period  mentioned  in  the 
replication,  and  consequently  that  on  this  issue  the  defendant 
is  entitled  to  a  verdict. 

Ba yley,  J. — It  is  clear  upon  the  evidence  that  the  land 
constituting  Burgey  Cleave  Garden  had  been  inclosed  at 
different  periods,  part  of  it  more  than  thirty  years,  and  part 
of  it  less  than  that  time.  The  whole  of  it,  however,  was 
known  by  the  general  name  of  Burgey  Cleave  Garden,  and 
if  there  had  been  evidence  to  shew  that  the  part  upon  which 
the  trespass  was  committed  had  been  inclosed  thirty  years, 
the  plaintiff  would  on  these  pleadings  have  been  entitled  to 
a  verdict.  But  there  was  no  such  evidence ;  on  the  con- 
trary, we  have  the  concurrent  opinion  of  the  judge  and. the 
jury,  that  the  part  on  which  the  trespass  was  committed 
had  been  inclosed  within  thirty  years.    The  only  question 

VOL.  IV.  p  P 


Richards 
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1824.  ito  issue  was,  whether  *  Che  close  in  the  declaration  meet 
tioned  in  which,  &c,"  had  or  bad  not  been  "  separated 
from  the  common  for  thirty  years :"  the  jury  have  found 

Peaks.  that  it  had  not,  and  it  is  impossible  for  us  to  disturb  that 
.  finding. 

Holroyd,  J. — I  am  also  of  opinion  that  there  is  no  ground 
for  disturbing  this  verdict.  The  evidence  and  the  finding  of 
the  jury  are  perfectly  consistent,  and  it  is  plain  upon  both* 
that  the  trespass  was  committed  on  that  portion  of  Burgey 
CUave  Garden  which  had  been  inclosed  less  than  thirty  years. 
Upon  the  merits,  therefore,  the  defendant  is  entitled  to  a 
verdict,  unless  we  can  say  that  he  is  debarred  of  it  by  the 
peculiar  frame  of  the  pleadings.  Now  the  allegation  in  die 
replication,  upon  which  the  only  issue  in  the  cause  was 
raised,  is,  that  the  close  in  which,  &c.  was  a  close  known  by 
the  name  of  Burgey  Cleave  Garden.  That  may  be  considered 
either  as  an  entire,  or  a  divisible  allegation ;  that  is,  either 
as  including  the  whole  of  Burgey  Cleave  Garden,  or  as  con- 
fined to  that  part  of  Burgey  Cleave  Garden  upon  which  the 
trespass  was  committed.  At  all  events  it  must  be  considered 
as  including  the  spot  upon  which  the  trespass  was  commit-' 
ted,  for  otherwise  the  replication  would  be  clearly  bad; 
Then,  if  it  is  an  entire  allegation,  the  plaintiff  has  alleged; 
and  of  course  was  bound  to  prove,  that  the  whole  of  Burgey 
Cleave  Garden  had  been  inclosed  more  than  thirty  years, 
upon  which  issue  the  fact  is  against  him.  If  it  is  a  divisible 
allegation,  it  becomes  a  question  of  fact,  whether  the  part 
on  which  the  trespass  was  committed  had  been  inclosed 
more  than  thirty  years,  and  that  question  the  jury  have  decid- 
ed against  the  plaintiff  also.  It  seems  to  me  that  it  ooght 
to  be  treated  as  a  divisible  allegation ;  and  I  am  of  opinion* 
that  die  jury  have  done  right  in  finding  their  verdict  for  the 
defendant  on  that  issue.  In  strict  practice,  perhaps,  the 
plaintiff  was  entitled  to  a  verdict  upon  the  general  issue,  but 
that  would  have  been  useless  to  him,  because  as  the  special 
plea  is  an  answer  to  the  action,  the  defendant  would  still  be 
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entitled  to  judgment  upon  the  whole  record.  Considering 
the  allegation  as  entire  the  proper  finding  would  have  been, 
that  part  of  Burgey  Cleave  Garden  had  not  been  inclosed 
thirty  years,  and  that  the  trespass  was  committed  on  that 
part,  and  then  the  plaintiff  would  have  had  a  verdict  upon 
the  general  issue,  and  the  defendant  would  have  had  judg- 
ment non  obstante  veredicto.  But,  upon  the  whole,  I  am 
satisfied  that  the  verdict  for  the  defendant  was  correct,  upon 
the  ground  that  the  part  of  Burgey  Cleave  Garden  upon 
which  the  trespass  was  committed  had  not  been  inclosed 
thirty  years* 

Rule  discharged  (a). 

(fl)  LittledaU,  J.  was  sitting  at  Nisi  Prius  for  the  Chief  Justice. 


O'Brien  v.  Saxon. 

THIS   was  an  action  for  maliciously,  and  without  any  To  an  action 

reasonable  or  probable  cause,  suing  out  a  commission  of  8Ujng  0ut  a 

bankrupt  against  the  plaintiff.    The  defendant  pleaded,  commission  of 

that  before  the  suing  out  of  the  commission,  to  wit,  on  &c.  against  plain- 

at  &c.  the  plaintiff,  being  a  dealer  and  chapman,  and  seek-  JJ^ pleaded" 

ing  his  trade  and  living  by  buying  and  selling,  and  being  in-  that  plaintiff, 

debted  to  defendant  in  the  sum  of  £  100  and  upwards,  be-  an^cb^pma" 

came  and  was  a  bankrupt,  within  the  meaning  of  the  several  and  being  in- 

.    \  °  debted  to  the 

statutes  then  and  still  m  force  concerning  bankrupts,  or  defendant  in 

some  or  one  of  them,  wherefore  defendant  sued  out  the  J*^,8?00  of 
'  100/.  became 

commission  of  bankrupt  mentioned  in  the  declaration.     Re-  and  was  a 
plication  de  injuria  su&  propria  absque  ull&  tali  causi.     Pe-  wi"hinU*the 

murrer,  that  by  this  replication,  plaintiff  attempts  to  put  in  meaning  of  the 

statutes  con- 
cerning bankrupts,  wherefore  defendant  sued  out  the  commission  in  the  declaration 
meotioned.  The  plaintiff  replied  that  the  defendant,  of  his  own  wrong,  &c.  committed 
the  grievances  mentioned  in  the  declaration.  On  demurrer  that  the  plaintiff  by  this 
replication,  had  attempted  to  put  in  issue  three  distinct  allegations,  viz.  the  trading,  the 
bankruptcy,  and  the  petitioning  creditor's  debt :  Held,  that  the  replication  was  suffix 
cient,  toe  plea  of  bankruptcy  being  pleaded  only  as  matter  of  excise, 

?p2    . 
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issue  three  distinct  allegations  contained  in  the  plea,  namely, 
the  plaintiff's  trading,  his  bankruptcy,  and  the  petitioning 
creditor's  debt.    Joinder  in  demurrer. 

Manning,  in  support  of  the  demurrer.  The  question 
intended  to  be  raised  on  these  pleadings  is,  whether  the 
plaintiffs  replication  is  not  too  general  for  putting  in  issue 
three  things,  which  ought  tp  be  the  subjects  of  distinct  tra- 
verse, and  therefore  in  violation  of  the  2d  and  3d  resolutions 
in  Crogate's  case  (a).  The  second  resolution  in  that  case 
is,  "  That  when  the  defendant  in  his  own  right,  or  as  ser- 
vant to  any  other,  claimeth  an  interest  in  the  land,  or  to  any 
common,  or  rent  going  out  of  the  land,  or  to  any  way,  or 
passage,  upon  the  land,  &c.  there  de  injurid  sua  propria 
generally  is  no  plea.  That  if  the  defendant  justifieth  as 
servant,  there  de  injurid  sud  proprid  in  some  of  the  said 
cases,  with  traverse  of  the  commandment,  the  same  being 
made  material,  is  good,  &c.  For  the  general  plea  de  injuria 
sud  proprid,  is,  properly,  when  the  defendant's  plea  doth 
consist  merely  upon  excuse,  and  upon  no  matter  of  interest 
whatsoever.  And  it  is  said  de  injuria  sud  proprid,  because 
the  injury  properly  in  this  case  is  to  the  person,  or  to  the 
fame,  as  battery  or  imprisonment  to  the  person,  or  scandal 
to  the  famei  There  if  the  defendant  excuse  himself  upon 
his  own  assault,  or  upon  hue  and  cry,  there  properly  de 
injuria  sua  proprid  generally  is  a  good  plea,  for  there  the 
defendant's  plea  doth  consist  only  upon  matter  of  excuse." 
The  third  resolution  is,  "That  when  by  the  defendant's 
plea,  any  authority  or  power  is  mediately  or  immediately 
derived  from  the  plaintiff,  there,  although  no  interest  be 
claimed,  the  plaintiff  ought  to  answer  to  it,  and  shall  not 
reply  generally  de  injurid  sud  propria."  It  is  clear,  there- 
fore, according  to  these  resolutions,  that  the  plaintiff's  re- 
plication is  too  general.  In  Jones  v.  Kitchen  (b)  it  was  held, 
that  a  plea  de  injuria  sua  propria  absque  ulla  tali  causa  to 
a  cognizance  for  rent  in  arrear,  is  bad  upon  special  deraur- 


(a)  8  Rep.  66,  b. 


(b)  1  Bos.  &  Pul.  76. 


TRINITY  TERM,  FIFTH  GEO.  IV. 

rer;  and  the  observations  of  Eyre,  C.J.  in  that  case  are 
most  cogent  in  their  application  to  the  present.  In  Cock- 
trill  v.  Armstrong  (a),  which  was  an  action  of  trespass  for 
taking  a  gelding,  the  defendant  pleaded,  that  the  place  in 
which,  &c.  was  100  acres,  and  that  J.  5.  was  seised  thereof 
in  fee,  and  that  he,  as  his  servant  and  by  bis  express  orders, 
took  the  gelding  damage  feasant;  and  it  was  held  that  the 
plaintiff  could  not  reply  de  injuria  sua  propria  absque  ulla 
tali  causa,  for  that  would  put  in  issue  three  or  four  things,  and 
that  the  plaintiff  must  traverse  one  thing  in  particular.  Bro. 
Ab.  Tit.  de  son  tort  demesne,  pi.  23,  25,  and  35.  2  Saund. 
295.  and  3  Lev.  65.  are  authorities  to  the  same  effect.  Now 
in  this  case  the  replication  puts  in  issue  three  distinct  mat- 
ters, namely,  the  trading,  the  act  of  bankruptcy,  and  the  pe- 
titioning creditor's  debt;  and  therefore,  upon  the  authorities 
cited,  this  replication  is  bad  for  being  too  general. 

Campbell,  contra,  was  stopped  by  the  Court. 

Bayley,  J. — lam  of  opinion  that  this  replication  is  suf- 
ficient. To  support  the  demurrer  in  this  case  it  must  be 
contended,  that  if  a  party  sues  out  a  commission  of  bank- 
rupt against  a  man  who  never  was  a  trader,  or  who  never 
was  indebted,  or  who  never  committed  an  act  of  bankruptcy, 
in  order  to  defend  himself  against  an  action  of  the  pre- 
sent description,  he  can  only  put  in  issne  one  of  these  three 
propositions,  and  that  he  is  bound  to  omit  the  other  two. 
Such  an  argument,  however,  cannot  possibly  be  sustained. 
The  three  circumstances  which  are  necessary  to  sustain  a 
commission  of  bankrupt,  form  one  entire  proposition ;  and 
therefore  the  replication  is  sufficient  without  replying,  seve- 
rally and  respectively,  to  each  of  the  facts,  which  are  ne- 
cessary to  found  a  commission.  The  defendant  pleads  the 
plaintiff's  alleged  bankruptcy  as  mere  matter  of  excuse ;  to 
which  the  plaintiff  replies  generally,  that  the  commission 
was  wrongfully  sued  out,  which  merely  puts  in  issue  the 
single  point  which  the  defendant  alleges  in  excuse;  and 
(a)  Bull,  N.  P.  93. 
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1894.  Crogatef*  case  is  an  authority  to  shew  that  the  general  repli- 
cation de  injuria  sua  propria,  is  proper  when  the  defen- 
dant's plea  consists  of  matter  of  excuse  and  of  no  matter  of 

Saxov.  interest  whatever.  I  therefore  think  that  this  replication  is 
not  demurrable. 

Hoiboyd,  J. — I  am  of  the  same  opinion.  The  defen- 
dant's plea,  though  it  may  consist  of  a  statement  of  different 
facts,  is  reducible  to  one  point  of  defence  or  excuse, 
and  therefore  the  general  replication  de  injuria  sua  propria 
is  sufficient.  The  case  of  Robinson  v.  Royley  (a)  is  a  case 
in  point.  That  was  an  action  of  trespass  quare  clausum 
fregit,  and  the  defendant  pleaded  a  right  of  common  for  his 
cattle  levant  and  couchant;  to  this  the  plaintiff  replied  that 
they  were  not  his  own  commonable  cattle  levant  and 
couchant;  and  on  special  demurrer  assigning  for  cause, 
that  the  replication  was  multifarious,  the  Court  held  the 
replication  good,  because  the  rule  is  not,  that  iasae  mast 
be  joined  on  a  single  fact,  but  on  a  single  point,  and  that  it 
is  not  necessary  that  the  single  point  should  consist  only  of 
a  single  fact,  and  Lord  Mansfield  says,  "  There  die  point 
is  the  cattle  being  entitled  to  common,  this  is  (he  single 
point  of  the  defence,  but,  in  fact,  they  must  be  both  his 
own  cattle  and  also  levant  and  couchant,  which  are  two  Af- 
ferent essential  circumstances  of  their  being  entitled  to  com- 
mon, and  both  of  them  absolutely  requisite."  Now  in  Ae 
present  case  the  material  issue  which  would  be  taken  <m 
these  pleadings  is,  whether  the  plaintiff  had  been  duly  de- 
clared a  bankrupt  within  the  meaning  of  the  statutes  con- 
cerning bankrupts.  To  constitute  a  man  a  bankrupt  it  u 
true  that  three  things  must  concur,  namely,  the  trading,  an 
act  of  bankruptcy,  and  a  good  petitioning  creditor's  debt; 
but  all  these  are  merely  the  ingredients  of  one  single  propo- 
sition, which  in  this  case  is  pleaded  only  in  excuse*  and 
therefore  the  general  replication  is  sufficient. 

Little*  alb,  Jd— I  am  alao  of  the  mam  Qfmmo*    It  if 

(a)  1  Barr.  3I6t 
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sow  settled  Ant  a  plea  of  bankruptcy  will  put  in  issue  all 
the  circuatstances  necessary  to  support  a  commission,  and 
theiCsVie  a  general  replication  de  son  tort,  6tc.  will  be  good 
to  that,  which  forms  but  one  single  point  or  proposition. 

Judgment  for  the  Plaintiff  on  demurrer  (a). 

(a)  Vide  Com.  Dig.  tit.  Pleader  [F.  f.  23.]  Cockercll  v.  Armstrong, 
Willes,  99.  Cooper  v.  Monke,  Id.  53.  Bell  v.  Wardell,  Id.  202.  3  Burr. 
1365.  DoyrolU*  v.  Howard;  and  Crowther  v.  Rwmbottmn,  7  T.  K.  664. 


Williams  v.  Morland. 

THIS  was  an  action  on  the  case,  in  which  the  plaintiff  de-  Rnnninf  water 

elated  in  the  first  count  of  the  declaration,  that  before  the  *  JJTg "£|JJ 

committing  of  the  grievances  hereinafter  mentioned,  he  was  and  an  indivi* 

lawfully  possessed  of  a  messuage  or  dwelling-house,  lands,  Squire  a  right 

and  premises,  with  the  appurtenances,  and  by  reason  there-  to  it  by  apply- 

ids  so  niucb 
of,  of  right  ought  to  have  had  and  enjoyed,  and  still  of  right  ©fit  at  he 

ought  to  have  and  enjoy,  the  benefit  and  advantage  of  the*  Wtt^f.to  *  "*" 

water  of  a  stream  called  the  Lee  river,  and  which  during  all  pose,  leaving 

that  time  of  right  ought  to  have  run  and  flowed,  and  until  ^bJrt^bo,  if 

die  committing  of  tine  grievances  hereinafter  mentioned,  of  they  acquire  a 

right  bad  run  and  flowed,  and  still  of  right  ought  to  run  and  j^otequeot  * 

flow,  unto  and  past  his  lands  and  premises,  for  supplying  appropriation, 

the  same  with  water;  yet  defendant,  well  knowing  the  pre-  folly  be  dis- 

nuses,  but  contriving  and  intending,  etc.  heretofore,  and  eojormentof 

whilst  plaintiff  waa  possessed  of  the  tenements  with  the  ap-  it.  But  where 


purtenances,  to  wit,  on,  etc.  at,  &c«  wrongfully  and  iuju>  of  gtm 


riously  erected  and  made  a   certain  pent-stock,  dam,  or  ?*  *JjV  .. 
floodgate,  in  and  across  the  said  stream,  higher  in  the  said  *  water- 


coarse,  wa* 
that  eWeadent  had  erected  a  dam  above  plaintiff's  premises,  oo  the  river  JL  and 
widened  another  dam,  and  thereby  prevented  the  water  from  running  in  iu ,  esoal 
course,  and  in  in  nmel  calm  and  imootb  manner,  to  plaintiff's  premises,  and  thereby 
the  weeer  van  in  a  di&Vent  channel  and  with  greater  violence,  and  injured  the  banks 
and  premier!  of  plaiBtiff,  but  without  alleging  that  he  had  sustained  an  injury  from  the 
went  ef  e  sufficient  quantity  of  water;  and  the  jury  having  negatived  any  injury  to  the 
nlsimaWfrom  the  causes  assigned,  but  being  of  opinion  that  the  defendant  ought  not  to 
kesn-tlmemsernnnuynissns^ 
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1824.       stream  than  the  tenements  of  plaintiff;  and  wrongfully  and 
Jj^*  injuriously  widened  and  enlarged  a  certain  other  pent-stock, 

v.  -  dam,  or  floodgate,  then  being  in  and  across  the  said  stream 
Moelakd.  higner  in  tne  eay  stream  than  the  lands  and  premises  of 
plaintiff,  and  kept  and  continued  the  said  first  mentioned 
pent-stock,  dam,  or  floodgate,  so  erected  and  made,  and  the 
said  other  pent-stock,  dam,  or  floodgate,  so  widened,  en- 
larged, and  altered  respectively,  in  and  across  the  said 
stream,  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  and  thereby  unlawfully  and  wrongfully  prevented 
the  water  of  the  stream  from  running  and  flowing  along  its 
usual  and  regular  course,  and  in  its  usual  calm,  moderate, 
and  smooth  manner,  unto  and  past  the  lands  and  premises 
of  plaintiff  as  the  same  otherwise  would  have  done,  and 
thereby  the  water  of  the  stream  ran  and  flowed  in  a  different 
direction  or  channel,  and  with  much  greater  force,  and  in- 
creased violence  and  impetuosity,  unto  and  against  the  banks 
and  premises  of  plaintiff,  and  undermined,  washed  away, 
damaged,  and  destroyed  the  banks  of  the  lands  of  plaintiff, 
&c.  Second  count,  that  defendant  wrongfully  and  injuri- 
ously stopped,  hindered,  and  prevented  the  water  of  the 
stream  from  running  or  flowing  unto  and  past  the  tenements 
of  plaintiff,  along  its  usual  or  regular  course,  and  in  its 
usual  calm  and  smooth  manner,  as  the  same  otherwise 
would  have  done;  and  also  wrongfully  and  injuriously 
caused  the  water  of  the  stream  to  run  and  flow  in  another 
direction,  with  much  greater  force,  violence,  and  impe- 
tuosity than  it  of  right  ought  to  have  and  would  have  done, 
in  and  against  the  lands  and  premises  of  plaintiff,  and  there- 
by the  banks  and  other  parts  of  the  lands  and  premises  of 
plaintiff  were  damaged  and  destroyed.  Plea,  the  general 
issue,  not  guilty,  and  issue  thereon.  At  the  trial  before 
Graham,  B.  at  the  last  Summer  assizes  for  'the  county  of 
Kent,  the  jury,  upon  the  facts  proved  in  evidence,  delivered 
a  special  verdict,  giving  it  as  their  opinion,  that  no  damage 
had  been  done  to  the  plaintiffs  banks  or  lands,  by  the 
erection  of  the  pent-stock,  or  sluices  made  by  the  defendant; 
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and  that  if  any  injury  bad  arisen  to  the  plaintiff  it  was  to  be        J  824.. 
attributed  to  the  plaintiff's  dwu  neglect  in  not  keeping  his    ^-rv**' 
banks  in  repair;  but  they  added,  "  We  think  the  defendant    <  *%/ 
ought  not  to  pen  up  the  water  in  summer  time."     It  was    Moblahp. 
then  contended,  on  the  part  of  the  plaintiff,  that  this  finding 
amounted  to  a  verdict  for  the  plaintiff  upon  the  second 
count.    The  learned  judge,  however,  thought  the  plaintiff 
concluded  by  the  finding  of  the  jury ;  inasmuch  as  the  gra- 
vamen of  the  action  was  not  in  depriving  the  plaintiff  of  the 
usual  supply  of  water,  but  that  the  course  of  the  stream  had 
been  altered,  and  that  the  water  was  thereby  caused  to  flow 
with  greater  impetuosity,  force,  and  violence,  so  as  to  injure 
his  banks,  and  the  jury  having  expressly  found  that  the 
plaintiff  had  sustained  no  injury  from  that  cause,  the  ver- 
dict ought  to  be  entered  for  the  defendant ;  and  a  verdict 
for  the  defendant  was   entered  accordingly,  with  liberty, 
however,  to  the  plaintiff  to  move  to  enter  a  verdict  with 
nominal  damages,  if  the  Court  should  be  of  opinion  that  he 
was  so  entitled. 

Chitty,  in  Michaelmas  Term  last,  moved  accordingly,  and 
obtained  a  rule  nisi. 

Marryat  (with  whom  was  Bo/land)  was  now  instructed 
to  shew  cause,  but  the  Court  stopped  him,  and 

Chitty  being  called  upon  to  support  the  rule,  contended, 
that  the  latter  part  of  the  finding  of  the  jury  clearly  entitled 
the  plaintiff  to  a  verdict  for  nominal  damages.  The  jury 
having  expressed  their  opinion  that  the  defendant  ought  not 
to  pen  up  the  water  in  the  summer  time,  was  demonstration 
that,  in  their  judgment,  the  plaintiff  had  sustained  some 
damage ;  but  whether  they  were  of  that  opinion  or  not,  it 
was  a  necessary  inference,  that  the  plaintiff  had  sustained 
an  injury  by  the  penning  up  of-  the  water,  whereby  he  was 
deprived  of  the  benefit  of  that  usual  supply  of  water  at  a 
season  of  the  year  when  water  was  most  necessary  to  the 


Williams 
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beneficial  occupation  of  his  premises.  It  was  impossible 
to  doubt  that,  in.  this  respect  at  least,  the  plaintiff  had  sus- 
"*.' """  tained  an  injury.  To  entitle  the  plaintiff  to  a  verdict,  it  was 
Morlakd.  BOt  ipcumbent  on  him  to  shew  that  he  had  sustained  any 
pecuniary  damage.  It  was  sufficient  to  lay  before  the  jury 
general  evidence,  that  he  had  been  prejudiced  in  the  enjoy- 
ment of  the  stream  of  water,  which  had  before  the  cause  of 
action  in  question  ran  and  flowed  past  his  lands  and  pre- 
mises. In  trespass  it  is  a  settled  rule,  that  actual  damage 
teed  not  be  proved,  and  even  though  special  damage  be 
alleged,  no  evidence  of  such  damage  is  necessary  to  entitle 
the  plaintiff  to  a  verdict.  On  the  second  count  at  least,  the 
plaintiff  was  entitled  to  have  a  verdict,  because  the  allega- 
tion there  was  that  the  defendant  had  wrongfully  and  inju- 
riously prevented  the  water  of  the  stream  from  running  or 
flowing  unto  and  past  the  tenements  of  the  plaintiff.  That 
allegation  was  proved  in  evidence,  and  affirmed  by  the  find- 
ing of  the  jury ;  and  though  no  special  damage  was  .alleged 
or.  proved,  still,  in  point  of  law,  the  plaintiff  was  entitled  to 
a  verdict  for  nominal  damages. 

Bay  ley,  J. — It  appears  to  me,  that  this  rule  ought  to  be 
discharged,  and  my  opinion  is  founded  on  the  nature  of  run- 
ning water,  and  the  manner  in  which  a  right  to  it  can  be 
obtained.  Running  water  is  originally  publici  juris;  but  as 
soon  as  a  man  has  appropriated  any  part  of  a  running 
stream  to  bis  own  use,  which  was  previously  unoccupied  by 
any  body  else,  he  may  acquire  a  right  to  the  part  he  has  so 
appropriated,  and  his  right  will  be  co-extensive  with  the 
beneficial  uses  to  which  he  is  capable  of  applying  it;  and 
subject  to  that  right,  the  rest  is  left  at  large  for  the  benefit 
of  the  public.  The  person  who  first  obtains  a  right  to  the 
exclusive  enjoyment  of  water,  is  considered  by  law  as  hav- 
ing the  primitive  right,  and  the  rights  of  other  persons  will 
be  subject  to  his;  and  he  who  obtains  the  secondary  right 
must,  use  his  own  so  as  not  to  interfere  with  the  rights  of 
others.    If  that  is  the  true  character  of  the  right  to  water, 
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it  follows  as  a  necessary  consequence,  that  when  a  party 
complains  that  another  has  deprived  him  of  water  which 
came  to  his,  premises,  he  must  shew  that  it  was  water  that 
be  had  a  right  to  have  the  beneficial  use  of,  and  that  he  was  Mo*ea». 
deprived  of  that  which  he  was  capable  of  applying  to  some 
uses  of  his  own.  The  plaintiff,  by  his  declaration,  claims 
a  right  to  the  use  of  this  water  at  all  times,  but  still  if  he 
had  as  much  water  as  was  necessary  to  supply  his  land,  the 
defendant  would  be  guilty  of  no  wrong  in  preventing  any 
additional  quantity  from  coming  to  bts  premises.  It  is  not 
necessary  that  the  plaintiff  should  have  a  greater  supply,  if 
be  already  has  the  ample  use,  benefit,  and  enjoyment  of  as 
much  as  he  can  possibly  want.  The  gravamen  of  the  in- 
jury alleged  in  the  first  count  of  the  declaration  is,  that  the 
defendant  unlawfully  and  wrongfully  prevented  the  water  of 
the  stream  from  running  and  flowing  in  its  usual  and  regu- 
lar course,  and  its  usual  cairn,  moderate,  and  smooth  man- 
ner, unto  and  past  the  plaintiff's  lands,  as  the  same  other- 
wise would  have  done,  and  thereby  the  water  of  the  stream 
ran  in  a  different  direction,  &c.  The  plaintiff  does  not  here 
complain  that  be  was  deprived  of  that  usual  and  ample 
supply  of  water  which  was  necessary  for  the  supply  of  his 
land,  and  the  ample  and  convenient  use  thereof.  He  com- 
plains of  an  alteration  of  the  course  of  the  river;  but  non 
constat  that  that  deprived  him  of  the  necessary  supply  of 
water  for  his  premises.  Then  the  second  count  does  not 
carry  the  case  any  farther;  and  indeed,  I  doubt  whether  that 
count  could  be  supported  in  law.  The  gravamen  of  tfiat 
count  is,  that  the  defendant  wrongfully  and  injuriously  stopt, 
hindered,  and  prevented  the  water  of  the  stream  from  run- 
ning and  flowing  in  its  usual  or  regular  course,  and  in  its 
usual  calm  and  smooth  manner.  Suppose  that  to  be  so, 
still  it  does  not  appear  that  the  plaintiff  has  sustained  any 
injury.  He  has  not  alleged  any;  and  as  he  has  sustained 
none,  then  he  is  clearly  not  at  liberty  to  predicate  that  the 
defendant  has  wrongfully  prevented  the  water  from  running 
in  its  usual  course;      The  jury  have  negatived  all  injury, 
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and  therefore  it  appears  to  me  that  the  defendant  is  enti- 
tled to  retain  the  verdict. 


Moblano.  Holroyd,  J. — I  am  also  of  opinion,  as  far  as  the  cir- 
cumstances of  this  case  are  communicated  to  us,  that  the 
verdict  which  was  entered  for  the  defendant  is  correct,  and 
that  the  plaintiff  is  not  entitled  to  have  a  verdict  entered  for 
him.  Running  water  is  not  in  its  nature  private  property 
originally ;  at  least  no  longer  than  it  remains  on  the  land  of 
the  person  to  whom  it  comes.  Now,  before  the  water  came 
to  the  plaintiff's  premises,  independently  of  appropriation 
or  prior  usage,  he  would  not  be  entitled  to  it ;  nor  could  it 
be  said  to  be  his  property  though  he  might  sustain  some 
damage  by  the  stoppage  of  it.  Running  water  may  become 
the  property  or  quasi  the  property  of  another  person  before 
it  comes  to  the  plaintiff's  premises,  either  by  prior  use  or 
previous  appropriation  to  himself,  and  that  person  may  have 
a  right  to  use  it  so  as  to  prevent  its  coming  at  all  times  in 
a  particular  manner  to  the  premises  of  others.  This  prin- 
ciple may,  in  its  application,  be  extremely  advantageous  to 
the  public.  Many  very  valuable  mills,  which  are  of  great 
benefit  to  the  manufactures  of  the  country,  could  not  exist 
but  for  this  doctrine.  In  the  case  of  Bealj/y.  Shaw  (a)  that 
principle  was  recognised  and  acted  upon ;  but  the  decision 
there  will  not  help  this  plaintiff,  because  he  does  not, 
by  his  declaration,  allege  a  cause  of  injury,  to  which  that 
case  can  apply.  In  that  case  the  persons  under  whom  the 
defendants  claimed  had  erected  a  mill  near  the  river  Irwell, 
in  the  year  1 724,  and  water  was  brought  from  the  river,  by 
means  of  a  weir  and  sluice,  adequate  in  quantity  to  the  wants 
of  the  then  owners,  the  remainder  continuing  to  flow  on  as 
before  in  the  natural  channel.  Two  other  weirs  were  sub- 
sequently erected  at  different  periods  on  the  same  premises, 
and  as  the  works  were  from  time  to  time  enlarged,  more 
water  was  taken  from  the  Irwell  to  supply  them,  and  no 
objection  was  made,  there  being  then  no  other  mill  on  the 
(a)  6  East,  208. 
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stream  in  that  part  of  the  country.  In  the  year  1787  the 
plaintiff  erected  a  weir  and  sluice  on  his  premises,  which 
were  situated  lower  down  on  the  stream,  and  between  the 
works  of  the  defendants  and  the  tail  of  their  sluice,  where  Morlakd. 
the  water  was  again  returned  into  the  bed  of  the  river,  which 
there  made  a  great  bend.  In  1791  the  persons  under  whom 
the  defendants  immediately  claimed,  erected  another  weir 
about  forty  yards  higher  up  the  river,  and  at  the  same  time 
the  sluice  by  which  their  works  were  supplied  was  consider* 
ably  widened  and  deepened,  so  that  nearly  double  the 
quantity  of  water  was  drawn  from  the  Irwell  which  had  ever 
before  been  taken.  The  effect  of  this  was,  that  the  works 
of  the  plaintiff  were  materially  impeded,  and  they  were  some- 
times obliged  to  stop  working  altogether ;  and  the  Court 
held  that  though  the  defendants  or  those  from  whom  they 
claimed  might  have  originally  appropriated  the  whole  of  the 
water  to  themselves,  yet  as  the  plaintiff  had  subsequently 
appropriated  the  remainder  to  himself,  they  could  not  by 
enlarging  their  sluice  deprive  him  of  that  water  in  which  he  • 
had  acquired  a  right  by  enjoyment.  If  in  the  present  case 
the  plaintiff  had  framed  his  declaration  so  as  to  shew  that 
he  was  entitled  to  the  unappropriated  water  of  the  stream, 
and  had  alleged  that  he  had  been  deprived  of  the  use  of  the 
surplus  water,  then  possibly  he  might  have  been  entitled  to 
a  verdict,  but  the  present  declaration  is  framed  with  a  totally 
.different  view  from  that  now  insisted  upon  as  the  ground  on 
which  he  is  entitled  to  a  verdict.  This  action  is  not  for 
preventing  the  water  from  coming  down  to  the  plaintiff's 
premises,  but  it  is  for  erecting  one  pent-stock  and  enlarging 
another,  so  as  to  prevent  the  water  of  the  stream  from  run- 
ning along  in  its  usual  and  regular  course,  and  in  its  usual 
calm,  moderate,  and  smooth  manner,  and  diverting  it  into 
another  channel,  so  as  to  let  it  come  with  much  greater  im- 
petuosity against  the  plaintiff's  premises  than  before.  Un- 
doubtedly it  is  alleged  in  the  declaration  that  the  plaintiff 
had  the  enjoyment  and  use  of  the  water,  and  it  was 
proved  that  the  water  was  prevented  from  going  down  to 
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the  plaintiff's  premises ;  but  it  is  not  alleged  that  the  plain- 
tiff was  damnified  by  the  want  of  water,  or  that  his  premises 
were  of  less  value  than  if  the  water  had  been  suffered  to  flow 
MoaLAND.  jn  tne  former  manner.  Nothing  of  that  kind  is  alleged,  nor 
indeed  was  any  thing  of  that  kind  proved.  The  learned 
Judge's  report  appears  to  me  to  shew,  that  no  injury  was 
done  to  the  plaintiff's  premises,  and  what  the  jury  have 
found,  negatives  any  right  of  action  for  the  injury  for  which 
the  plaintiff  claimed  to  recover.  We  must,  therefore,  con- 
sider this  declaration  as  framed  upon  a  cause  of  action  which 
was  not  proved.  Merely  obstructing  the  water  which  had 
been  accustomed  to  flow  through  his  lands,  does  not  per  se 
afford  any  ground  of  action.  Some  benefit  must  be  shewn 
to  have  arisen  from  the  water  going  to  his  lands,  or  at  least 
it  was  necessary  to  shew  that  some  deterioration  was  occa- 
sioned to  his  premises .  from  the  subtraction  of  the  water. 
That  not  being  the  case,  the  plaintiff  is  clearly  not  entitled 
to  a  verdict. 

Little d alb,  J. — I  am  of  the  same  opinion.  The  first 
count  of  the  declaration  does  not*  allege  that  the  plaintiff  has 
been  deprived  of  any  benefit  arising  from  the  water;  but  the 
allegation  is,  that  the  defendant  wrongfully  and  injuriously 
diverted  the  water  in  such  a  way  as  to  prevent  its  flowing  in 
its  usual  calm,  moderate,  and  smooth  manner.  It  doe*  not 
go  on  to  say,  that  the  plaintiff  had  been  thereby  deprived  of 
the  use  and  benefit  of  water  for  the  necessary  enjoyment  of 
his  premises.  The  way  in  which  the  plaintiff 's  declaration 
is  framed  in  the  beginning,  shews  that  the  case  put  by  Mr, 
Chitty  of  an  action  of  trespass  is  wholly  inapplicable.  In 
actions  of  trespass  it  is  in  general  not  necessary  to  prove 
pecuniary  damage  to  have  been  sustained,  although  it  be 
alleged;  for  in  trespass  to  land,  for  instance,  if  a  man  wrbng~ 
fully  comes  upon  the  land  of  another,  in  point  of  law  damages 
are  considered  as  consequent,  though  none  be  actually  sus- 
tained* So  if  a  man  has  a  right  of  way,  and  bis  right  be 
obstructed  or  hindered,  that  will  give  him  a  cause  of  action,. 
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although  be  sustains  no  pecuniary  kyury.  The  same  prin- 
ciple applies  to  the  disturbance  of  a  right  of  common,  where 
the  injury  being  to  the  right  which  the  plaintiff  is  entitled  to  v. 

exercise,  from  day  to  day,  a  cause  of  action  arises,  though  MoaiAro. 
no  actual  injury  is  sustained.  This  is  a  settled  principle  in 
die  cases  to  which  I  have  alluded ;  but  generally  speaking 
there  must  be  a  temporal  loss  or  damage  accruing  from  the 
wrongful  act  of  another,  in  order  to  entitle  a  plaintiff  to 
maintain  an  action  on  the  case.  Com.  Dig.  tit.  action  upon 
the  case  for  a  disturbance,  A.  )'•  Now,  applying  that  prin- 
ciple to  the  present  case,  it  is  clear  that  the  plaintiff  has  made 
out  no  title  to  a  verdict.  Assuming  that  the  finding  of  the 
jury  shews  that  the  plaintiff  has  sustained  a  wrong  and  injury 
by  the  act  of  the  defendant  in  penning  up  the  water  during 
the  summer,  still  the  plaintiff  has  not  alleged  any  temporary 
loss  or  damage  by  reason  of  that  circumstance.  The  plain- 
tiff might  sustain  a  temporary  loss  or  damage  by  the  depriva- 
tion of  water  during  that  particular  season  of  the  year.  It 
may  be  intended  that  during  the  time  the  alleged  obstruc- 
tion took  place,  he  had  occasion  for  water  for  domestic 
purposes  in  his  house  or  for  the  irrigation  of  his  meadows, 
yet  the  finding  of  the  jury  will  not  entitle  him  to  a  verdtet 
(or  bid  injury  which  he  does  not  allege  in  his  declaration. 
The  plaintiff  may  have  a  remedy  if  he  sustains  a  temporary 
loss  or  damage  in  this  respect;  but  water  is  of  that  peculiar 
nature,  that  a  man  cannot  say  that  the  mere  diversion  of  it 
wiM,  per  se,  give  him  a  right  of  action  :  some  special  injury 
must  be  alleged  and  proved.  Assuming,  however,  that  the 
plaintiff  may  have  sustained  a  loss  by  the  act  of  the  defendant 
in  stopping  the  water  during  the  summer,  still  that  is  not  the 
ground  of  his  complaint.  He  only  alleges  that  his  banks 
have  been  injured  by  reason  of  the  flowing  of  the  water  in 
a  more  impetuous  manner  through  a  different  channel.  He 
does  not  complain  of  any  want  of  water,  or  that  he  has  sus- 
tained any  damage  by  the  penning  up  of  the  stream ;  and 
therefore  to  entitle  him  to  a  verdict,  he  must  not  only  have  - 
alleged  but  proved  a  damage  arising  from  the  want  of  water. 
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It  is  a  general  rule  of  law  that  everybody  has  a  right  to  urfe 
the  water  of  a  stream  provided  he  does  not,  by  the  use  of 
it,  injure  any  right  which  other  persons  may  have  acquired 
Moblakd.  by  previous  appropriation.  If  a  man  has  acquired  a  right 
over  water  by  appropriating  it  to  his  own  benefit,  he  may 
divert  it  to  his  own  purposes,  but  if  he  has  never  appropriated 
die  whole  of  it  to  his  own  use,  it  is  very  fit  and  proper  that 
other  persons  should  have  the  benefit  of  the  surplus ;  but 
inasmuch  as  this  declaration  does  not  allege  that  the  plaintiff 
has  sustained  any  injury,  die  mere  diverting  of  the  water 
will  not  alone  entitle  the  plaintiff  to  maintain  an  action. 

Rule  discharged  (a). 

(a)  Vide  Buncombe  v.  Randull,  Hetley,  32;  Brown  v.  Best,  1  Wils. 
174;  and  Cox  v.  Mathews,  1  Vent.  237. 


The  King  v.  R.  S.  Cooke. 

TbeCourt  will  INDICTMENT  against  Cooke  and  others  for  a  conspiracy, 
fective  plea  in  to  which  the  defendant  Cooke  pleaded  in  abatement  as  fol- 
abatement, to  lows;— "And  Richard  Stafford  Cooke,  Lord  Stafford, 
for  a  misde-  Baron  Stafford,  who  is  indicted  by  the  name  of  Richard 
o^°tededn  StaffPrd  Cooke> late  of  tlie  P*™*1  of  Castlechurch,  in  the 
to  be  amended,  county  of  Stafford,  gentleman,  in  his  own  person  comes, 
aae  bvwa86'"  an<^  having  heard  the  said  indictment  read,  prays  judgment 
of  abatement  of  the  said  indictment,  because  he  says,  that  on  the  day  of 
for  a  misde-     taking  the  inquisition  aforesaid,  and  long  before,  he  was,  and 

S6??0.?/ :~"     from  thence  hitherto  hath  been,  and  still  is,  Lord  Stafford* 
Held,  ill  on       _  0     _     _        ,    .  .  .... 

demurrer  for    Baron  Stafford,  and  the  state,  degree,  title  and  honour  of 

w^aJmlnner11  ****  Stafford>  Baron  Stafford,  on  the  day  of  taking  the 
defendant  de-  inquisition  aforesaid,  and  long  before,  had  and  enjoyed,  and 
and  that  he  *  st*^  *las  anc*  eDj°y*  >  ar*d  this  he  the  said  Richard  Stafford 
w**  *P?c/l of  Cooke,  Lord  Stafford,  Baron  Stafford,  is  ready  to  verify. 
Kingdom.  Wherefore,  &c.  Demurrer  to  the  plea,  and  joinder  in  de- 
murrer. 
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r  The  Court  having  refused  to  quash  the  plea  upon  men- 
tion (ja),  and  the  prosecutor  having  subsequently  demurred 
to  it, 

Campbell,  in  Easter  Term  last,  moved  for  leave  to  amend 
the  plea,  sed, 

Per  Curiam.— This  is  a  dilatory  plea;  a  mere  plea  of 
misnomer ;  standing  upon  the  same  footing  as  the  common 
pleas  in  abatement  in  civil  cases,  which  are  never  allowed  to 
be  amended.  It  goes  merely  to  the  description  of  the  de- 
fendant, and  entirely  avoids  the  merits  of  the  case.  The 
indictment  must  be  tried  in  the  same  form,  whether  the  plea 
is  true  or  false.  If  we  were  to  allow  the  defendant  to 
amend,  we  should  in  effect  be  trying  the  question  of  the 
peerage.  No  instance  can  be  found  in  which  such  a  per- 
mission has  been  granted,  and  the  Court  will  not  depart 
from  the  rule  laid  down  in  civil  cases,  not  to  allow  a  plea 
in  abatement  to  be  amended,  and  thereby  set  up  a  precedent, 
which  would  be  highly  dangerous  in  its  consequences. 

Rule  refused.    > 

The  demurrer  was  now  argued  by 
•  Talfourd,  on  the  part  of  the  prosecution.  There  are  two 
objections  to  this  plea,  and  both  are  fatal.  First,  it  does  not 
shew  upon  the  face  of  it  that  the  defendant  claims  to  be  a 
peer  of  England  or  of  the  United  Kingdom ;  and  second,  it 
does  not  set  out  the  mode  in  which  he  derives  his  claim* 
First,  no  one  can  claim  to  be  a  peer  of  the  realm  without 
first  shewing  that  he  is  a  lord  of  parliament :  Lord  Sanchar'* 
case  (6);  and  2  Inst.  667,  where  it  is  said  by  Lord  Coke, 
<f  all  dukes,  marquesses,  earls,  viscounts,  and  barons  of  other 
nations,  or  which  are  not  lords  of  the  parliament  of  England, 
are  named  armigeri,  if  they  be  no  knights,  and  if  knights, 
then  they  are  named  milites."  The  plea  claims  the  title  of, 
u Baron  Stafford"  not  Baron  of  Stafford,  and  therefore, 
(«)  Vide  ante,  114.  ■  (6)  9  Rep.  117,, 

vol.  rv.  Q  Q 
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1824.       does  not  shew  that  the.  title  is  taken  from  an;  place  within 
^'^      the  United. Kingdom,  for  the  title  of  B*ron  Stafford  may 
v.  exist  in  some  other  country ;  and  although  it  may  not  be 

C*o"«  necessary  to  shew  a  derivation  of  the  title  from  England, 
still  it  is  necessary  to  shew,  what  is  certainly  not  shewn  by 
this  plea,  a  right  to  enjoy  the  title  in  England.  A  plea, 
similar  to  this,  has  indeed  been  held  sufficient,  without  aver- 
ring that  the  defendant  was  Unus  Parium  Regni  Augliae; 
Rex  v.  Knollyt  (a) :  but  the  ground  of  that  decision  was  that 
the  plea  set  out  the  letters-patent  by  which  the  peerage  then 
in  question  wa$  created.  It  will,  perhaps,  be  said  that  as 
there  is  in  the  statute  book  an  act  of  parliament  (A),  entitled 
"  An  act  for  the  restitution  in  blood  of  the  Lord  Stafford? 
the  Court  must  take  judicial  notice  that  "  Lord  Stafford} 
Baron  Stafford" is  an  English  title ;  and  that  so  the  plea 
may  be  supported.  But  in  the  first  place  that  was  only  a 
private  and  personal  act,  therefore  the  Court  cannot  take 
judicial  notice  of  it ;  and  in  the  second,  as  the  plea  does  not 
shew  that  the  title  now  claimed  is  the  same  as  that  mentioned 
in  the  act,  the  Court  cannot  intend  their  identity.  The  dis- 
tinctions between  a  public  and  a  private  act  are  enumerated 
in  Butler's  Nisi  Prius  (c),  and  this  act  does  not  possess  any 
one  of  the  characteristics  there  attributed  to  public  acts. 
But  if  the  act  could  be  noticed,  still  ft  does  not  respect  the 
same  title  which  die  defendant  claims,  for  the  act  restored 
the  party  to  the  tide  of  Lord  Stafford,  and  authorised  him 
to  bear  the  arms  of  the  Barons  of  Stafford,  whereas  the  do* 
fendant  claims  to  be  Baron  Stafford.  Secondly,  the  plea 
is  bad  for  not  shewing  how  and  by  what  mode  the  defendant 
derives  his  tide.  There  are  four  modes  of  doing  this;  by 
writ,  by  letters-patent,  by  descent,  and  by  prescription. 
The  first  of  these  would  be  triable  by  record,  the  second  by 
production  of  the  letters-patent,  and  the  third  and  fourth  by 
the  country;  Rex  v.  Ktwllys,  and  the  authorities  there 
cited:  and  therefore  unless  the  mode  by  which  the  tide  is 
derived  appears  upon  the  plea,  it  is  bad  for  uncertainty,  for 
(a)  1  Ld.  Ray.  10.       (6)  1  Ed.  0.  (e)  ttS. 
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the  prosecutor  cannot  possibly  ascertain  in  what  form  he  is        1824 
to  take  issue  upon  it.    It  is  only  further  to  be  observed 
that  this  is  merely  a  dilatory  plea,  and  therefore  will  not 
be  viewed  with  favor  by  the  Court!  as  it  tends  to  a  delay 
of  public  justice. 

Campbell,  contri.  The  Court  will,  if  they  can,  give  a 
reasonable  intendment  to  the  plea,  and  so  construed,  there 
is  enough  stated  upon  the  face  of  it  to  lead  them  to  the 
presumption  that  the  defendant  is  and  claims  to  be  a  peer  of 
England  and  of  parliament.  [Bay  ley,  J.  Maybe  not  be 
Baron  Stafford  of  Ireland,  or  of  any  other  country  ?]  The* 
statute  1  Ed.  6.  proves  the  title  to  be  English,  mi  die 
Court  will  not  go  out  of  their  way  to  infer  that  it  is  foreign. 
Without  the  statute  it  would  perhaps  be  difficult  to  support' 
the  plea,  but  thus  aided  the  plea  is  clearly  good.  If  the ' 
1  Ed.  6.  is  a  public  act,  the  Court  will  look  at  it  the  same 
as  if  it  had  been  set  out  in  the  plea.  Now  it  is  a  public  act.' 
AH  acts  which  respect  the  government  and  measures  of' 
state,  are  public  acts :  that  is  the  true  criterion.  This  act 
touches  the  king's  prerogative ;  it  affects  one  branch  of  the 
legislature,  and  consequently  all  the  peers  of  the  realm ; 
and  as  such  it  is  a  public  act,  and  must  be  judicially  noticed 
by  the  Court.  Then,  what  is  the  operation  of  the  act  ?  It 
restores  Lord  Stafford  in  blood ;  it  declares  that  he  shall' 
have  in  parliament  and  in  other  places,  the  room,  name,* 
place,  and  voice  of  a  baron,  and  it  Empowers  him  to  take 
and  bear  the  arms  of  the  Barons  of  Stafford.  Injudicial' 
proceedings  of  whatever  kind,  if  a  person  is  described  as  a' 
peer  by  a  title  of  peerage  sit  England,  he  must  be  considered 
as  described  and  as  being  a  peer  of  England.  Such  is  the 
description  in  this  act;  the  barony  of  Stafford  is  described 
as  a  peerage  in  England,  and  therefore  the  person  so  alluded 
to  must  be  taken  to  be  8  peer  of  England.  Neither  does' 
the  plea  present  any  difficulty  to  the  prosecutor  in  taking 
issue  upon  it,  for  the  act  shews  the  origin  of  the  peerage, 
which  can  have  come  to  the  defendant  only  by  descent;  a*d 
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therefore  it  was  not  necessary  to  aver  a  clqim  by  descent; 
The  King     rod  *he  P*ea  ls  good  without  such  averment. 


v. 
Cooke. 


Talfourd,  in  reply,  was  stopt  by  the  Court. 

Bayley,  J. — The  defendant  insists  that  he  is  not  properly 
described  in  the  indictmeut,  but  if  the  indictment  had  de- 
scribed him  as  a  peer,  he  would  not  thereby  have  been, 
entitled  to  claim  any  privilege  of  peerage.  The  plea  there- 
fore is  a  dilatory  plea,  an  ordinary  plea  in  abatement,  and 
falls  .within  the  rule  which  says  that  pleas  in  abatement  to 
writs  or  indictments  must  give  a  better  writ  or  count,  and 
must  be  certain  in  every  particular :  consequently  die  defen- 
dant was  bound  to  shew,  not  only  that  be  had  the  right  to  a 
peerage,  but  also  the  mode  by  which  he  derived  that  right. 
There  are  many  good  reasous  for  this  rule,  as  applicable  to 
the  present  case.  In  the  first  place,  the  prosecutor  has  a 
right  to  take  issue  upon  the  fact  of  peerage,  and  the  mode 
of  trial  depends  upon  and  varies  with  the  nature  of  the 
claim.  If  the  defendant  claims  to  be  a  peer  by  writ,  he  is 
no  peer  until  he  has  taken  his  seat  as  such,  and  that  fact 
must  be  tried  by  the  record  of  parliament.  .  If  he  claims  by 
patent,  the  patent  must  be  produced,  and  then,  and  not  till 
then,  bis  title  is  complete.  In  such  a  case  the  replication 
would  be  non  concessit,  and  that  issue  would  be  triable  by 
the  patent  itself.  If  he  claims  by  descent,  or  by  prescription, 
that  must  be  tried  by  a  jury.  The  difference  in  the  mode 
of  trial,  consequent  upon  these  different  species  of  claim, 
shews  that  the  omission  in  this  plea  of  the  particular  mode 
in  which  the  defendant  claims  his  title,  is  an  objection  to 
the  substance,  and  not  merely  to  the  form  of  the  plea ; 
though  that  is  unnecessary,  because  a  plea  in  abatement 
must  be  good  in  form  as  well  as  substance.  Then,  is  this 
objection  obviated  by  the  statute  of  Edward  the  sixth  ?  I 
think  clearly  not  The  defendant  styles  himself  Lord  Staf- 
ford, Baron  Stafford,  but  the  mere  calling  a  person  a  lord 
will  not  shew  him  to  be  a  peer  of  parliament,  as  was  decided. 
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in  Lovers  case/  cited  in  the  Countess  of  Rutland's  case  (a).  1824. 
But  it  is  said  the  Court  must  presume  that  the  defendant  ^Tk^v 
is  the  heir  male  of  the  person  restored  to  the  title  of  Lord  v. 

Stafford  by  the  act.  If  the  description  of  the  defendant  in 
the  plea  were  the  same  as  that  in  the  act,  which  it  is  not, 
still  it  would  be  necessary  for  him  to  aver  that  he  was  the 
heir  male ;  and  looking  at  the  act  and  the  plea,  before  the 
Court  can  identify  the  title  in  the  one  with  that  in  the  other, 
they  must  presume  much  more  than  they  ought  to  do  in 
favor  of  a  plea  in  abatement.  There  may  be  other  Lords 
Stafford.  "  Lord  Stafford  "  is  the  only  title  which  the  act 
recites ;  for  though  it  declares  that  he  shall  be  a  baron,  it 
does  not  say  by  what  title.  It  empowers  him  to  bear  the 
arms  of  the  "  Barons  of  Stafford,"  evidently  leading  to  the 
presumption  that  the  original  title  had  been,  not  Baron 
Stafford,  but  Baron  of  Stafford.  In  either  point  of  view, 
therefore,  this  plea  is  bad.  If  we  exclude  the  act  from 
our  consideration,  it  is  bad  for  not  shewing  how  the  title 
claimed  is  derived.  If  we  take  notice  of  the  act,  as  a  public 
act,  (and  whether  we  can  or  cannot  do  so,  it  is  not  necessary 
on  the  present  occasion  to  decide,  and  upon  that  point, 
therefore,  I  express  no  opinion,)  it  is  equally  bad,  for  not 
averring  that  the  defendant  is  the  heir  male  of  the  person 
restored  to  the  peerage  by  the  act.  For  these  reasons  1 
am  of  opinion  that  there  must  be  judgment  of  respondeat 
ouster. 

Holroyd,  J.  concurred  (6). 

Judgment  accordingly. 

(a)  6  Rep.  53.  (6)  LUtkdale,  J.  was  absent. 
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Clementi  and  other*?.  Walker. 
The  privileges 

conferred  bv    THIS  was  an  action  on  the  case,  in  which  the  plaintiffs 

the  copyright  . 

acts  of  this      declared,  that  before  and  at  the  time  of  committing  the 

not  e^ten IcUo  g"evances  thereinafter  mentioned,  they  were  the  proprietors 
books  printed  of  the  copyright  of  and  in  a  certain  book,  being  a  musical 
Where  the  composition,  called  "  Five  Henri  Quatre,  the  celebrated 
author  of  a  French  national  air,  with  an  introduction,  and  eight  varia- 
position  sold  tions  for  the  piano-forte,"  first  printed  and  published  within 
thbf^t0*ftt  f°urteen  year8  'a8t  Pa8t»  t0  w*t>  at  Westminster  in  the 
a  music  seller  county  of  Middlesex ;  yet  defendant,  well  knowing  the  pre- 
lSttreserv-  m"es>  ")ut  contriving,  and  wrongfully  and  injuriously  intend- 
ing to  himself  fog,  &c.  theretofore,  and  after  the  passing  of  a  certain  act  of 
publishing  it  parliament,  passed  in  the  54th  year  of  Geo.  S.,  to  wit,  on 
m  England,  .the  26th  Janudry,  18$£,  and  on  divers  other  days  and  times 
same  year  he  'between  that  day  and  the  day  of  exhibiting  the  bill  of  the  said 
tolianW°rk  P,aintiff8  agamrt  defendant,  to  wit,  at,  &c.  knowingly,  wroftg- 
EnglUh  music  fully,  and  injuriously,  jmd  without  the  consent  of  plaintiffs, 
^parol  wto  im-  BO  being  the  proprietors  of  the  copyright  of  and  in  such 
mediately  pub-  -book*,  first  had  and  Obtained  in  writing,  printed  and  caused 
in  1818,'b.  to  be  printed  divers,  to  wit,'  5000  copies  of  the  said  book  of 
?0t/iiA  '  pfcmt^9>  by  means  whereof  plaintiffs  were  greatly  injured 
'  seller,  bought  and  damnified,  to  wit,  at,  &c.  There  were  seven  other 
of  theromwH  counts  f°r  publishing  and  exposing  to  sale  pirated  copies  of 
sition,  in  the  the  same  work.  At  the  trial  before  Abbott,  C.  J.  at  the 
traa^atPari*,  Middlesex  Sittings  in  last  Hilary  Term,  the^plaintiffs  had  a 

and  republish-  verdict  with  nominal  damages,  subject  to  the  opinion  of  the 

ed  it  here  on     _  ,     ^  „ 

his  own  ac-       Court  upon  the  following  case : — 

5?^l'hand  in  Mr.  F.  Kalkbrenner,  a  foreigner,  composed  die  music  in 
author  exe-  question  in  France,  in  the  year  1814.  Before  he  came  to 
a^me" "of  England,  *hich  hc  *d  in  June  in  that  year,  he  agreed  with 
the  copyright  Mr.  Pleyel,  a  publisher  of  music  in  Paris,  that  he  should 
writing :—  nave  the  right  of  publishing  such  music  in  France  only,  re- 
Held,  that  A.  serving  to  himself  the  right  of  publication  in  England.  It 
maintain  an  was  not  published  in  France  before  Mr.  Kalkbrenner  quit- 
X^or*™*81  ted  that  country  to  come  to  England.    On  the  1 7th  of 
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June  9 1814,  there  were  deposited  by  Mr.  P  ley  el  five  copies  1824. 
of  the  musical  composition  in  question  in  the  depdt  at 
Paris,  for  entry  of  copyright  in  France.  It  has  been  pub- 
iisbed  and  sold  in  France  up  to  the  present  time.  Shortly  Walk  be. 
after  Mr.  Kalkbrenner  arrived  in  England,  viz.  on  the  12th 
joS  July,  1814,  he  sold  the  work  in  question,,  with  two 
others,  by  a  parol  agreement,  for  the  sum  of  30/.  to  the 
plaintiffs,  and  two  other  partners  since  dead;  and  which 
sum  was  then  paid  to  him  for  the  same.  A  few  days  after 
-such  sale,  Mr.  Kalkbrenner  returned  to  France,  and  there 
corrected  the  engraving  of  the  composition  for  the  publica- 
tion in  Paris  for  Mr.  Pleyel,  and  did  not  see  the  work 
published  at  Paris  till  the  following  year,  1815.  The 
plaintiffs  first  published  the  composition  in  England  be- 
tween the  3d  and  10th  of  September,  1814.  At  the  dis- 
tance of  two  years  after  this,  Mr.  Kalkbrenner  was  paid  by 
Mr.  Pleyel  £00  francs,  which  is  equal  to  about  Si.  sterling, 
for.  the  right  Mr.  Kalkbrenner  had  so  sold  to  him.  On  the 
64th  of  January,  1882,  Mr.  Kalkbrenner  being  in  England, 
executed  an  assignment  in  writing  of  his  copyright  in  the 
musical  composition  in  question  to  the  plaintiffs,  agreeably 
to  the  terms  of  sale  made  "by  him  to  them  in  1814.  The 
defendant  sold  a  copy  of  the  work  in  question  to  Mr.  Lindr 
Jty.on  the  20th  of  February,  1822,  at  his  shop  in  London, 
for  two  shillings.  Such  copy  was  on  English  paper,  and 
from  an  English  engraving.  The  son  of  the  defendant,  in 
1818,  purchased  a  copy  of  the  composition  published  by 
Mr.  Pleyel,  at  a  shop  in  France,  with  a  number  of  others 
by  the  same  author,  which  the  defendant  caused  to  be  en- 
graved and  published  in  England  in  December,  1818.  The 
defendant's  edition  was  a  fac-simile  of  the  copy  so  purchase*! 
by  his  son,  and  there  was  no  difference  between  that  edition 
and  the  edition  published  and  sold  by  the  plaintiffs  in 
England.  There  is  a  register  kept  at  Paris,  and  by  the 
law  of  France,  all  musical  publications  must  be  registered, 
and  a  copy  of  the  said  composition  was  duly  registered  and 
deposited  there  on  the  17th  of  June,  1814.    The  defend- 
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ant's  son  never  heard  or  saw  the  composition  until  he  saw 
it  at  the  shop  in  Paris  in  1818. 

Comyny  for  the  plaintiffs.  The  plaintiffs  are  entitled,  as 
the  proprietors  of  the  copyright,  to  maintain  this  action.  By 
the  statute  8  Anne,  c.  19-  the  sole  right  of  printing  any  work 
•was  conferred  upon  the  author,  or  his  assignee,  for  fourteen 
years,  that  period  to  begin  from  the  day  of  his  first  publish- 
ing the  work.  That  statute  is  explained  and  extended  by 
the  subsequent  statutes  41  Geo.  3.  c.  107.  and  54  Geo.  3. 
c.  156.,  and  as  all  three  were  passed  for  the  purpose  of 
protecting  the  rights  of  authors,  they  must  all  receive  the 
construction  most  favorable  to  authors.  The  first  publi- 
cation by  the.  plaintiffs,  who  were  the  assignees  of  the 
author,  was  in  September,  1814;  and  though  that,  accord* 
ing  to  the  case  of  Power  v.  Walker  (a),  did  not  confer  upon 
them  the  exclusive  right  of  printing  the  work,  because  there 
was  no  consent  of  the  author  in  writing  for  that  purpose,  as 
required  by  the  statute,  still,  as  that  publication  was. made 
with  the  consent  of  the  author,  it  must  be  taken  as  a  pub- 
lication by  him,  and  then  the  subsequent  printing  of  the 
work  by  the  defendant  becomes  a  wrongful  publication,  for 
which  the  plaintiffs  are  entitled  to  a  remedy.  The  partial 
sale  of  the  work  by  the  author  in  France,  in  1814,  did  not 
give  the  defendant  any  right  to  publish  it  in  England.  The 
right  in  the  work  vested  in  the  author  in  1814,  and  it  re- 
mained entire  in  him  until  be  made  a  legal  assignment  of  it 
to  the  plaintiffs  in  1822.  Therefore  a  sale  by  the  defendant 
after  that  assignment  was  an  infringement  of  the  right  then 
vested  in  the  plaintiffs,  by  means  of  which  they  have  ac- 
quired a  good  right  of  action. 

Campbell,  contriL  The  work  was  first  published,  with 
the  consent  of  the  author,  in  France,  and  by  that  act  his 
right  to  an  exclusive  publication  in  England  was  gone.  It 
is  true,  that  in  Edgeberry  v  .Stephens  (fc)  it  is  said, "  a  grant 

(fl)3M,&S.  7.  (6)  1  Salk.  44T.  ? 
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Af  a  monopoly  may  be  to  the  first  inventor  by  the  21  Jac.  1  • 
and  if  the  invention  be  new  in  England,  a  patent  may  be 
granted,  though  the  thing  was  practised  beyond  sea  before;99 
but  that  case  depended  upon  the  language  of  a  statute  very 
distinct  in  its  object  from  those  now  in  review ;  "  for/'  it  is 
added,  "  the  statute  speaks  of  new  manufactures  within  this 
realm;  so  that  if  they  be  new  here,  it  is  within  the  statute; 
for  the  act  intended  to  encourage  new  devices  useful  to  the 
kingdom,  and  whether  learned  by  travel  or  by  study,  it  is 
the  same  thing."  The  statute .  of  Anne  confers  upon  the 
author  the  exclusive  right  of  printing,  for  a  period  which  is 
to.  commence  from  the  time  of  his  first  publishing,  and  that 
statute,  as  well  as  those  which  followed  it,  clearly  apply  to 
works  first  published  in  England.  The  second  section  of 
the  8  Anne,  which  requires  the  entry  of  all  books,  and  the 
delivery  of  a  certain  number  of  copies  of  them  at  Stationers' 
Hall ;  and  the  fourth  section,  which  empowers  the  Arcb- 
bishop  of  Canterbury,  and  the  other  officers  of  state,  to 
regulate  the  prices  of  books;  both  plainly  refer  to  works 
•published, for  the  first  time  in  England.  The  seventh  sec~ 
•tion,  .which  provides  that  the  act  shall  not  extend  to  pro- 
hibit the  importation  of  any  book  printed  in  Greek,  Latin, 
or  any  other  language,  beyond  sea,  evidently  implies  that 
any  book  actually  printed  in  a  foreign  country,  may  legally 
be  imported  into  this  country,  and  sold  here;  and  if  it  is 
allowable  to  sell  such  books  here,  it  seems  impossible  to 
give  any  good  reason  why  it  should  not  also  be  allowed  to 
reprint  them  here,  which  would  be  beneficial  to  the  nation, 
.as  affording  a  ipode  of  employment  for  Brituh  capital, 
talent,  and  industry.  The  12  Geo.  3.  c.  36.  which  has  not 
been  cited  on  the  other  side,  strengthens  this  argument,  be* 
cause,  although  it  prohibits  the  importation  of  books  origi-  . 
nally.  printed  in  England  and  subsequently  reprinted  in 
foreign  countries,  it  does  not  prohibit  the  importation  of 
books  originally  printed  in  foreign  countries.  By  originally 
publishing. his  work  at  Pari*,  the  author  dedicated  it  to  the 
service  of  all  mankind,  aod  having  so  done,  he.cannat  aftes* 
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1824.  wards  set  up  a  claim  to  die  exclusive  publication  of  it  is 
England.  There  can  be  no  doubt  that  the  defendant  might 
legally  have  imported  and  sold  in  this  country  any  number 
Walkes.  ^  COpieg  printed  in  France;  and  upon  what  principle  can 
it  be  contended  that  he  might  not  also  reprint  the  work 
here?  Can  it  be  said,  that  if  some  individual  in  England 
reprints  a  work  which  has  been  published  for  half  a  century 
m  France,  the  author  may,  after  such  an  interval,  come  for- 
ward here  for  the  first  time  and  claim  the  copyright,  reprint 
it  here  himself,  and  then  maintain  an  action  against  the  in- 
dividual who  had  already  reprinted  it  here?  Surely  not; 
and  yet  to  that  length  the  argument  on  the  part  of  die 
plaintiffs  must  go.  If  the  author  had  the  right  to  an  exclu- 
sive publication  in  both  countries,  the  plaintiffs  are  not  his 
assignees  within  the  meaning  of  the.  statute.  They  are 
the  assignees  of  a  part  of  the  copyright  only;  but  a  copy- 
right cannot  be  divided  into  parts;  and  therefore,  upon  that 
ground,  this  action  is  net  maintainable.  But  if  they  are, 
properly  speaking,  the  assignees  of  the  copyright,  still*  no 
right  vested  in  them  until  the  year  18€£,  before  which  time 
the  defendant  had  published  the  work  here.  That  was  a 
lawful  publication,  for  he  might  then  have  imported  copies 
of  the  French  publication,  and  therefore  the  subsequent  sale 
was  lawful  also.  The  main  argument  however  is,  that  the 
author  having  previously  published  in  France,  has  dedicated 
the  work  to  all  the  world,  and  cannot  now  set  up  a  claim 
Co  an  exclusive  publication  in  England. 

»  The  case  was  argued  on  a  former  day,  when  the  Court 
.took  time  to  consider  of  their  judgment,  which  was  -sow 
delivered  by 

Baylst,  J.  who,  after  stating  the  frets  of  the  case,  pro- 
ceeded as  follows ; — The  question  for  the  consideration  of 
the  Court  is,  whether,  under  the  circumstances  of  this  case, 
the  plaintiff  is  entitled  to  maintain  this  action.  The  first 
point  is,  whether  the  publication  of  the  work  in  the  month 
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of  September,  1814,  gave  any  privileges  [conferred  upon  .1894. 
authors  under  the  different  acts  of  parliament  on  which  the  wv*»/ 
question  arises]  either  to  the  plaintiffs,  or  to  Kolkbrcnner;  tE*w,T1 
and  we  are  of  opinion  that  it  did  not  We  think  it  clearly  w*um- 
gave  none  to  the  plaintiffs,  because  there  was  no  assign- 
ment or  consent  in  writing  from  Kalkbremer  to  them,  so 
as  to  make  it  a  privileged  publication;  for,  according  to  the 
case  of  Power  v.  Walker,  which  is  founded  upon  the  words 
•of  the  different  statutes,  there  must  either  be  a  Consent  or 
an  assignment  in  writing,  a  parol  assignment  being  insuf- 
ficient to  confer  any  privilege  upon  die  assignee  by  whom 
-die  publication  is  made.  We  think  also,  that  there  was  no 
exclusive  privilege  conferred  on  Katkbrenner,  because  the 
work  was  not  printed  on  his  account,  nor  had  he  any  thing 
to  do  with  the  printing  of  it;  and  though  he  had  done  what 
he  might  think  sufficient  to  give  a  right  to  the  present 
plaintiff  to  print  and  publish,  yet  he  had  not  done  that  with 
any  view  of  conferring  a  benefit  or  privilege  on  himself. 
Then  the  next  question  is,  whether  the  publication  by  the 
defendant,  in  18 IB,  was  at  that  time  a  wrongful  publication, 
so  that  Kalkbrenner,  or  any  other  person  who  might  claim 
under  him,  and  have  an  effectual  title  under  him,  might 
either  immediately,  or  at  any  distant  period  of  time,  when 
he  or  they  should  have  printed  and  published  in  this  king- 
dom, put  a  stop  to  the  defendant's  publication.  That 
'question  will  depend  upon  two  points;  first,  whether  die 
statutes  which  give  a  privilege  to  publications  in  this 
country,  confine  the  privilege  to  books  printed  here,  or 
Whether  they  extend  the  privilege  to  books  printed  abroad, 
which  have  never  been  published"  by  the  author  here;  and 
second,  whether  that  privilege  extends  to  the  case  of  an 
author  who  first  publishes  abroad,  and  afterwards  publishes 
here,  but  not  until  a  reasonable  time  for  his  publishing  m 
this  country  has  elapsed,  and  after  some  other  person,  with- 
out any  fraud,  and  in  the  fair  course  of  trade,  has  published 
the  work  here.  It  appears  to  us,  upon  looking  at  the  dif- 
ferent statutes  upon  this  subject,  that  they  confer  the  privi- 
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leg©  fipon  British  publications  only,  and  that  they  do  not 
confer,  and  were  not  intended  to  confer,  any  privilege  op 
ibreign  publications.  The  different  statutes  upon  this  sub- 
Walker.  ject,  it  is  to  be  observed,  apply  to  printed  books,  and  to 
printed  books  only.  It  is  recited  by  %Anne,  c.  19-  "  That 
^printers,  booksellers  and  others,  had  of  late  frequently  taken 
the  liberty  of  printing,  reprinting,  &c.  books  and  other 
writings  without  the  consent  of  the  authors  or  proprietors 
of  such  books  and  writings,  to  their  very  great  detriment, 
and  too  often  to  the  ruin  of  them  and  their  families;"  and 
.to  prevent  such  practices  in  future,  and  for  the  encourage- 
ment of  learned  men  to  compose  and  write  useful  books,  it 
enacts,  that  the  author  of  any  book  or  books  already  printed, 
&c.  shall  have  the  sole  right  and  liberty  of  printing  such 
.book  or  books  for  the  term  of  twenty-one  years;  and  that 
the  author  of  any  book  or  books  already  composed,  and  not 
printed  and  published,  or  that  shall  thereafter  be  composed, 
shall  have  the  sole  right  of  printing  such  book  or  books  for 
-the  term  of  fourteen  years ;  and  that  if  any  other  person 
shall  print,  reprint,  or  import  any  such  book  or  books  with- 
out the  consent  of  the  proprietors  thereof  first  had  and  ob- 
tained in  writing,  signed  in  the  presence  .of  two  or  more 
witnesses;  or  knowing  the  same  to  be  so  printed  or  re- 
printed, shall  sell,  &c.  without  such  consent,  he  shall  be 
liable  to  the  forfeitures  and  penalties  therein  mentioned. 
By  sect.  2.  it  is  enacted,  that  no  person  shall  be  subject  to 
these  forfeitures  or  penalties  for  printing  or  reprinting  any 
book  without  such  consent,  unless  the  title  of  such  book 
.hereafter  published  shall,  before  such  publication,  (that  is,  by 
the  author,)  be  entered  in  the  register  book  of  the  company 
iat  Stationers'  Hall,  &c.  By  sect.  5.  it  is  enacted,  that  nine 
xopies  of  each  book,  on  the  best  paper,  that  shall  be  printed 
and -published  as  aforesaid,  &c.  shall  be  delivered  to  the 
warehouse  keeper  of  the  company  at  Stationers'  Hall,  &c. 
before  such  publication  made,  for  the  use  of  the  royal  library, 
.and  the  libraries  of  Oxford,  Cambridge,  the  four  Scotch 
.ynwersifties,   Sion  College    in'  London,  and   the  Faculty 
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of  Advocates'  Library  in  Edinburgh,  on  pain  of  forfeits 
tog  five  pounds  for  every  copy, .  besides  the  value  of  the     Clement, 
copy  to  be  recovered,  &c.  and  if  the  penalties  are  incurred     ^    v.. 
in  Scotland,  they  shall,  by  sect.  6.,  be  recovered  in  the. 
Court  of  Session ;  and  by  s.  7  it  is  enacted,  that  nothing, 
in  this  act  shall  be  construed  to  extend  to  prohibit  the  im- 
portation, vending  or  selling  of  any  books  in  Greek,  Latin, 
or  any  other  foreign  language,  printed  beyond  the  seas. 
Therefore  the  statute  of  Anne  applies  not  only  to  books, 
thereafter  to  be  printed,  but  extends  also  to  books  which 
have  been  previously  printed,  and  it  would  have  been  a 
remarkable  thing  if  the  legislature  had  been  conferring  this* 
exclusive  privilege,  at  that  period  of  time,   upon  books, 
which  had  not  been  printed  in  this  kingdom,  but  which,  had 
been  printed  abroad.    The  legislature  must  be  presumed  to; 
have  British  interests  and  British  learning  in  view  when* 
they  passed  this  act.    Printing  works  in  this  kingdom  brings 
into  activity  British  capital,  British  workmen,  British  ma- 
terials, and  it  produces  a  circulation  of  literary  knowledge 
within  the  reach  of  the  British  public.     Upon  publications 
printed  abroad,  British  capital,  British  workmen,  or  British, 
materials  are  not  likely  to  be  employed,  and  it  may  be, 
matter  of  mere  chance  whether  such  works  when  published 
yill  ultimately  reach  the  British  public  or  find  their  way: 
amongst  British  readers,  and  if  they  do,  the  advantage  will 
not  be  so  great  as  if  they  were  published  in  this  kingdom.. 
And,  therefore,  unless  there  were  words  clearly  shewing  that' 
the  privilege  was  meant  to  be  extended  to  works  printed, 
abroad,  we  think,  from  the  nature  of  the  thing,  the  privilege/ 
must  be  confined  to  books  printed  in  this  country.    The. 
words  of  the  statute  of  Anne,  it  is  true,  speak  generally  of: 
printing,  without  saying  where  printed,  but  that  is  an  act  of' 
the  British  legislature,  and  therefore  the  British  legislature. 
Mould  naturally  have  it  in  contemplation  to  protect  British. 
interests ;  and.  the  provisions  not  only  of  that,  but  of  subse- 
quent acts  of  parliament,  clearly  shew,  that  British-  pub-; 
locations  only  were  in  the  contemplation  of  the  legislature 
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at  the  time  when  that  and  the  subsequent  acts  passed.  The 
provision  in  the  8  Anne  that  the  authors  of  books,  generally! 
shall  fctfve  the  sole  right  of  printing  and  reprinting!  and  that, 
before  the  publication,  the  title  of  the  book  sbaU  be  entered, 
and  that  copies  shall  be  delivered  at  Stationers'  Hall,  mani- 
festly contemplate  British,  and  not  foreign  publications. 
The  statute  12  Geo.  2.  c.  36.  which  prohibits  the  importa- 
tion of  books  reprinted  abroad,  that  have  been  first  composed 
or  written  and  printed  in  Great  Britain,  evidently  considers 
the  privilege  conferred  by  the  statute  of  Anne  as  confined 
to  books  printed  here.  The  statute  41  Geo.  3.  c.  107.  coo- 
tains  provisions  similar  to  those  in  the  8  Anne  and  12  Geo.  2. 
and  extends  those  privileges  to  works  published  in  Ireland 
and  other  places,  so  as  to  prevent  the  pirating  of  British 
wefks  in  any  of  the  British  dominions  within  Europe  not 
PTttjocted  before.  The  54  Geo.  3.  supersedes  the  necessity 
of  leaving  copies  at  Stationers'  Hall  at  all  events,  but  con- 
tains a  provision  that,  upon  demand  made  in  writing,  at  the 
place  of  abode  of  the  publisher,  within  twelve  months  after 
the  publication  thereof,  eleven  copies  shall  be  delivered  at 
Stationers9  Hall,  under  a  penalty  of  five  pounds  for  each 
copy  not  delivered,  and  the  value ;  and  therefore  that  act 
clearly  contemplates  that  the  publisher  is  to  be  a  person 
who  is  to  have  a  place  of  abode  in  this  kingdom,  which' 
would  not  be  likely  to  be  the  case  with  a  person  who  prints 
books  abroad.  We  are,  therefore,  of  opinion,  that  the  pri- 
vileges mentioned  by  these  several  statutes,  were  manifestly 
intended  to  be  conferred  upon  books  printed  in  this  king- 
dom, and  not  upon  books  printed  abroad.  Then  if  that 
be  tire  case,  it  is  clear  that  in  the  year  1818,  when  the  de- 
fendant printed  his  work,  his  publication  of  it  was  not 
wrongful,  but  was  warranted  by  law.  It  is  true  that  in 
September,  1814,  the  work  had  been  published  here,  but 
that  was  not  a  publication  by  the  author,  and  therefore  be 
had  no  privilege  conferred  upon  him,  and  being  published 
by  the  plaintiff  under  a  parol  license  only,  he  had  no  rights 
which  were  protected  by  the  statutes.  Then  the  question 
arises  whether  the  subsequent  assignment  in  January,  1822, 
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by  Kalkbrtmier,  in  writing,  to  the  present  plaintiff,  fare  1824. 
him  a  right  from  that  period  to  put  a  stop  to  the  circulation  J*-"*^ 
of  the  defendant's  work.    If  an  author  immediately  before  «. 

publishing  abroad  also  takes  steps  for  publishing  here,  whe- 
ther he  would  be  entitled  to  the  privilege  or  not  of  an  ex* 
elusive  publication  here  during  the  period  of  time  to  which 
the  statutes  apply,  it  is  not  necessary  for  us  in  this  case  to 
consider,  because  this  is  not  a  case  in  which  the  author 
himself  took  any  step  for  immediate  publication  here.  The 
publication  by  the  defendant  was  founded  upon  something 
which  he  had  honestly  obtained,  not  in  fraud  in  any  respect 
of  Kalkbrenner,  the  original  author,  but  in  the  general  and 
ordinary  course  ,of  trade ;  and  we  think  it  would  militate 
most  strongly  against  the  encouragement  which  the  legisla- 
ture intended  to  confer  upon  books  printed  here,  if  we  were 
to  say  that  the  author  would  at  any  distant  period  of  time 
be  entitled,  by  chusing  himself  to  print  here,  or  by  autho- 
rising some  other  person  to  print  for  him,  to  supersede  a 
lair,  honest,  and  bona  fide  publication,  which  had  taken 
place  in  the  mean  time.  If  the  author  himself  is  active  in 
taking  steps  for  immediate  publication  before  any  body 
else,  he  has  some  merit  with  the  British  public,  and  may 
be  entitled  to  protection  from  British  acts  of  parliament; 
but  if  we  were  to  say  in  this  case,  that  the  plaintiff  was  en- 
titled to  supersede  that  which  had  been  honestly  published 
by  the  defendant,  we  should  be  holding  that  an  author  who 
might  never  mean  to  confer  any  privilege  on  this  kingdom, 
would  be  at  liberty,  at  any  time,  to  supersede  British 
printing,  the  employment  of  British  capital,  and  of  British 
workmen,  and  deprive  the  British  public  of  that  benefit 
which  an  early  publication  of  the  work  would  be  calculated 
to  confer.  For  these  reasons  it  appears  to  us,  that  the 
publication  in  1814  gave  neither  to  the  plaintiff  nor  to 
Kalkbrenner  any  exclusive  privilege,  and  that  the  de- 
fendant's publication  in  1818  was  not  wrongful,  nor  in  op- 
position to  any  privilege  previously  obtained  in  favor  of 
die  work  in  question ;  add  OH  the  ground  that  the  rights 


CASES  IN  THE  KING  S  BENCH, 

which  the  defendant  then  acquired  to  publish,  could  not  be* 
superseded  by  a  license,  on  the  part  of  Kalkbrenner,  to 
v.  publish  at  a  subsequent  period  of  time,  we  are  of  opinion* 

Walkee,  tjlat  tj)e  piaultiff  did  not  establish  an  exclusive  right  of 
printing  .and  publishing  in  this  kingdom!  and  consequently 
that  a  nonsuit  must  be  entered. 

i 
Postea  to  the  Defendant.    * 


Doe,  on  the  joint  and  several  demises  of  Thomas  Her- 
bert, James  Southern,  and  Ann  his  Wife,  and 
William  Duke  v.  John  Selby. 

Testator  de-     THIS  was  an  ejectment  for  certain  messuages  and  pre-r 
1  tates  to  his      mises  situate  in  the  parish  of  St.  Leonard's  Shoreditch,  in 

son  O.  *  to     the  county  of  Middlesex.    The  first  count  of  the  declaration 

hold  to  him  .  . 

my  said  son      W*8  °°  *he  demise  of  T.  Herbert ,  J.  Southern,  and  Ann  his 

ctoiin'  the  w*fe»  in  ter  "8ht*  and  W-  Dulce>  for  the  entirety  of  the 
term  of  his  estate,  and  was  laid  on  the  1st  January,  1821.  Three 
•ocTfVora  and  0*her  counts  were  laid  on  the  same  day,  on  the  demises  of 
after  his  de-  y.  Herbert,  J.  Southern,  and  Ann  his  wife,  in  her  right, 
anddeviSTthe  an(*  W.  Duke,  for  an  undivided  third  part  of  the  premises, 
same  ****'*»  severally  and  respectively.  Plea,  Not  guilty.  At  the  trial 
every  the  child  before  Abbott,  C.J.  at  the  Sittings  in  Middlesex  after  last 

of  i^SdTwn  $asUr  Term'  a  verdict  was  found  for  ^  P,aintiff>  Bubject 
G.  lawfully      to  the  opinion  of  the  Court  on  the  following  case  :— 

ten  aod^bcir       Thomas  Herbert,  being  seised  in  fee  of  the  premises  in, 

heirs  for  ever,  question,  made  his  will,  duly  executed  and  attested,  so  as  to 
to  hold  as         *  ;  .  , .    \  «».!.• 

tenants  in        pass  real  estates,  and  deviled  as  follows  : — "  I  give  and  de-. 

common,  and  vjge  UDto  my  sajj  80n  QtQTot  Herbert,  two  freehold  houses, 
not  as  joint       #  J  °  7 

tenants.  But  in  Burdetfs  Buildings,  Hoxton,  in  the  parish  of  St. 
if  mv  said  son 

O.  should  die  without  issue,  or  leaving  issue,  and  such  child  or  children,  should  die  be- 
fore attainiog  the  age  of  twedty-one  years,  or  without  lawful  issue,  then  I  give  and 
devise  the  same  estates  unto  my  son  T.  and  my  daughter  A.  and  my  son-in-law  D.  aod 
their  heirs  for  ever,  to  hold  as  tenants  in  common,  and  not  as  ioint  tenants."  Upon 
testator's  death,  his  son  G.  suffered  a  recovery,  and  died  unmarried  and  without  issue: 
—Held,  that  the  devise  over  was  a  contingent  remainder  with  a  double  aspect,  and  was! 
defeated  by  the  destruction  of  the  particular  esta/e  by  th^  recovery.,  . ,    %   i 
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Leonard's  Shoreditch  aforesaid,  in  the  occupation  of  Wil- 
liam Ames  and  Tabitha  Kenner;  also,  I  give  and  devise, 
&c.  (other  premises  mentioned  in  the  will,)  to  hold  to  him 
my  said  son  George,  for  and  during  the  term  of  his  natural 
life ;  and  from  and  after  his  decease,  I  give  and  devise  the 
same  estates  unto  all  and  every  the  child  and  children  of  my 
said  son  George,  lawfully  to  be  begotten,  and  their  heirs  for 
ever,  to  hold  as  tenants  in  common,  and  not  as  joint  tenants. 
But  if  my  said  son  George  should  die  without  issue,  or 
leaving  issue,  and  such  child  or  children  should  die  before 
attaining  the  age  of  twenty-one  years,  or  without  lawful 
issue,  then  I -give  and  devise  the  same  estates  unto  my  said 
son  Thomas,  my  daughter  Ann  S out  Item,  and  my  son-in- 
law  William  Duke,  and  their  heirs  for  ever,  to  hold  as 
tenants  in  common,  and  not  as  joint  tenants."  *  After  the 
death  of  the  testator,  G.  Herbert  suffered  a  recovery  to  the 
use  of  himself  in  fee,  and  afterwards,  by  lease  and  release, 
conveyed  the  premises  to  the  defendant  in  fee.  In  January, 
1818,  the  said  G.  Herbert  died  unmarried,  without  having 
had  issue,  leaving  the  said  T.  Herbert,  and  Ann  Southern, 
then  and  still  the  wife  of  the  said  J.  Southern  named  in  the 
said  will,  him  surviving. 

Chitty,  for  the  lessors  of  the  plaintiff.  From  the  frame 
of  this*  will,  it  is  manifest  that  it  was  the  intention  of  the 
testator  to  give  his  son  George  a  life  estate  only;  and  if 
George  should  leave  no  children,  or  none  who  should  attain 
the  age  of  twenty-one  years,  and  become  capable  of  convey- 
ing away  the  estate  or  doing  with  it  as  they  thought  fit,  then 
to  give  it  over  to  the  present  lessors  of  the  plaintiff,  two  of 
whom  were  as  nearly  related  to  him  as  George,  and  the1 
others  being  his  children  by  marriage.  The  testator  never 
intended  that  George  should  have  an  absolute  power  of 
parting  with  the  estate,  and  defeating  the  gift  over;  and 
unless  the  Court  is  restrained  by  some  inflexible  rule  of 
law,  it  will  give  effect  to  his  real  intention.  Probably  it 
will  be  contended  on  the  other  side,  that  the  remainder  over 
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1824.  was  a  contingency  with  a  double  aspect,  and  that  by  the 
*-**-■*/  destruction  of  the  particular  estate,  the  remainder  over  was 
D*E  defeated,  according  to  Loddington  v.  Kime(a)  and  other  cases 
S*lby.  of  that  class.  Upon  examination,  however,  it  will  be  found 
that  this  is  perfectly  distinguishable  from  those  cases.  The 
argument  in  support  of  the  plaintiff's  right  to  recover  is, 
that  this  was  either, an  executory  devise,  or  a  vested  remain* 
der  in  the  lessor*  of  the  plaintiff,  defeasible  only  in  the 
event  of  a  son  being  born  to  George  who  should  attain  the 
age  of  twenty-one.  In  either  view  of  the  case,  the  destruc- 
tion of  George's  life  estate  would  not  defeat  the  remainder, 
and  consequently. the  plaintiffs  are  entitled  to  recover.  Mr. 
Fearne,  in  his  Essay  on  Contingent  Remainders  (6),  after 
referring  to  instances  of  limitations  after  a  preceding  vested 
fee  simple,  says,  "  And  even  where  there  is  a  limitation 
after  a  devise  in  fee  simple,  though  such  antecedent  devise 
in  fee  be  not  vested,  but  contingent;  yet  if  the  ulterior  de- 
vise is  limited  so  as  to  take  effect  in  defeasance  of  the  estate 
first  devised,  on  an  event  subsequent  to  its  becoming  vested, 
it  has  been  held  to.  operate  as  an  executory  devise.  Thus 
in  Gulliver  v.  WkkeU(c)  the  testator  demised  lands  to  his 
wife  for  life,  and  after  her  death  to  such  child  as  she  was 
then  supposed  to  be  enceinte  with,  and  to  the  heirs  of  such 
child  for  ever ;  provided  that  if  such  child  as  should  happen 
to  be  born  should  die  before  the  age  of  twenty-one  ye?rst 
leaving  no  issue  of  its  body,  the  reversion  should  go  over* 
The  Court  held  it  to  be  a  devise  to  the  yrife,  remainder  to 
the  child  in  contingency  in  fee,  with  a  devise  over,  which 
they  held  a  good  executory  device,  as  it  was  to  commence 
within  twenty*one  years  after  a  life  in  being ;  and  that  if  the 
contingency  of  a  child  never  happened,  then  the  last  re- 
mainder was  to  take  effect  upon  the  death  of  the  wife/'  In 
the  present  case  that  rule  of  construction  will  apply.  Here 
there,  is  a  devise  to  George  for  life.,  remainder  to  his  children  - 
in  contingency  in  fee,  with  a  devise  over;  and  therefore  it  is 
a  good  executory  devise,  as  it  is  to  commence  within  twenty- 
(a)  1  Lev.  431.  (6)  6th  Ed.  396.  (c)  1  Wils.  105. 
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one  years  after  a  life  in  being;  and  as  the  contingency  of  1824, 
George's  child  never  happened,  then  the  last  remainder  took  y*~^+J 
effect  upon  his  death.    The  estate  to  George's  children  was  Vt 

a  defeasible  estate  in  fee,  and  not  an  absolute  fee,  because  S*L»r. 
the  words  are,  "  but  if  my  son*  George  should  die  without 
issue,  OR  leaving  issue,  and  such  child  or  children  should  die 
before  attaining  the  age  of  twenty-one  years,  or  without 
lawful  issue/'  then  over.  It  is  uncertain,  therefore,  whether 
they  had  a  perfect  estate,  inasmuch  as  it  is  not  until  their 
attaining  twenty-one,  that  such  estate  can  become  vested. 
The  interposition  of  the  words,  "  or  leaving  issue/'  makes 
all  the  difference  between  this  and  the  cases  which  may  be 
cited  on  the  other  side.  [Bay  ley,  J.  If  the  word  "or"  be 
not  read  as  "  and,"  the  remainder  over  will  be  too  remote.] 
The  case  of  Gulliver  v.  Wickett  is  similar  to  this  in  all  its 
circumstances,  and  is  an  authority  for  shewing  that  this  is 
an  executory  devise.  \Bayleyf  J.  Is  not  this  case  very  like 
Loddington  v.  Kitnef]  That  case  was  never  finally  decided, 
as  appears  by  the  case  of  Gulliver  v.  lfickett(a),  and 
Goodright  v.  Dunham  (6).  If  then  this  be  ah  executory 
devise,  and  not  a  contingent  remainder,  it  is  perfectly  clear 
that  it  cannot  be  defeated  by  the  recovery  suffered  by 
George.  But  supposing  it  to  be  a  contingent  remainder, 
still  if  die  contingency  had  happened,  namely,  that  of  George 
dying  leaving  a  child,  still  if  that  child  died  under  age, 
without  issue,  it  is  clear  that  the  devise  over  would  take 
effect.  This  circumstance  shews,  that  this  cannot  be  con- 
strued as  a  contingent  remainder,  but  must  operate  as  an 
executory  devise.  For  this  Pells  v.  Brown  (c)  and  Doe  <k 
Smith  v.  Webber  (d)9  are  also  authorities*  But  again,  it 
might  be  fairly  argued,  that  the  children  of  George  would 
take  only  an  estate  tail,  inasmuch  as  the  devise  is  to  them 
and  their  heirs  for  ever;  but  as  the  devise  over  is  in  the 
event  of  their  dying  without  issue,  their  interest,  according 
to  Doe  v.  Reason,  cited  in  Doe  v.  Holmes  (e),  would  be 

(a)  1  Wil».  105.  (rf)  t  B.  &  A.  71S. 

( b)  1  Doug.  864.  (e)S  Wills.  844. 

(c)  Cro.  Jac.  590. 
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reduced  to  an  estate  tail.  The  words,  "  unto  all  and  every 
the  child  and  children  of  my  son  George>  and  their  heirs  for 
ever/'  may  be  restrained  by  the  subsequent  words  "  if  such 
children  should  die  before  attaining  twenty-one,  or  without 
issue/'  so  as  to  give  them  an  estate  tail  only.  At  all 
events,  as  the  ultimate  remainder  here  is  to  uncles  and  aunts, 
it  never  could  be  said  that  the  children  died  without  heirs 
general  as  long  aft  any  of  the  uncles  and  aunts  lived.  They 
would  be  the  heirs  general,  and  would  take  in  that  charac- 
ter. This  therefore  distinguishes  the  present  case  from 
Loddtngton  v.  Kime  and  Goodright  v.  Dunham ;  and  con- 
sequently, on  either  of  these  two  grounds,  first,  that  the 
estate  is  given  to  George's  children  as  an  estate  tail,  in 
which  view  of  the  case  the  ultimate  remainder  would 
be  vested  in  the  plaintiffs ;  or  second,  that  it  is  a  contin- 
gent fee  determinable,  and  the  limitation  over  must  take 
effect  as  an  executory  devise,  the  plaintiffs  are  entitled  to 
judgment. 

Campbell,  contri,  was  stopped  by  the  Court. 

Batlbt,  J. — Certainly  a  great  deal  of  learning  has  been 
brought  to  bear  on  this  case ;  but  there  being  two  decisions 
exactly  in  point,  which  have  not  been  shaken  in  argument, 
we  think  it  unnecessary  to  call  upon  the  defendant's  counsel. 
The  oases  of  Doe  d.  Davy  v.  Burnsall  (a)  and  Crump  d. 
Woolley  v.  Norwood{b)  are,  in  our  opinion,  decisive  of  the 
present  question.  This  case  arises  upon  a  will,  by  which 
the  property  is  given  to  the  testator's  son  George  for  life, 
with  remainder  to  all  and  every  the  child  and  children  of 
George,  and  their  heirs  for  ever,  to  hold  as  tenants  in  com- 
mon, and  not  as  joint  tenants.  It  is  not,  and  indeed  it  could 
not  be  contended,  that  George  took  an  estate  tail.  On  the 
contrary,  it  was  very  properly  admitted  by  Mr.  Chitty,  that 
George  took  for  life  only.    The  case  of  Goodright  v.  Dun- 

(a)  6  T.  R.  SO.  (6)  T  Taunt.  362.    S.  C.  2  Marsh,  161. 
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ham(a)  clearly  shews,  that  under  the  words  of  this  will,  he        .1824. 

first  takes  an  estate  for  life,  and  that  his  children,  if  there      *^-~*-f 

Dob 
should  be  any,  would  take  as  purchasers  by  way  of  remain-  Vt 

der  in  fee.  But  it  is  contended,  that  although  George  took  S*l»t. 
for  life,  yet  the  plaintiffs,  under  the  ultimate  limitation,  took 
either  by  way  of  executory  devise  or  vested  remainder.  It 
is  clear,  however,  that  where  a  devise  may  operate  by  way 
of  contingent  remainder,  it  will  not  operate  by  way  of  exe- 
cutory' devise,  because  the  law  as  to  executory  devises  ap- 
plies only  in  those  cases  in  which  there  can  be  no  other 
operation.  The  rule,  with  refereuce  to  executory  devises, 
which  applies  to  these  cases  is,  that  you  cannot  limit  a  fee 
after  a  fee ;  and  though  there  is  a  designatio  persona*,  so 
that  it  is  a  vested  limitation,  but  provides  that  upon  a  given 
event  the  fee  shall  pass  to.  some  other  person,  it  must  ope- 
rate by  way  of  executory  devise ;  but  if  the  fee  is  limited  in 
contingency,  and  it  is  upon  the  failure  of  that  contingency 
that  the  fee  over  is  limited,  then  the  limitation  over  ia 
a  limitation,  not  by  way  of  executory  devise,  but  as  acon-i 
tingency  with  a  double  aspect;  and  if  the  estate  vests  iu  the 
one  event,  it  will  never  vest  in  the  other,  as  iu  Loddittgton 
v.  Kime(b).  There  may,  however,  be  a  case  of  this  de- 
scription, namely,  that  upon  a  limitation  over  upon  one  or 
other  of  two  events,  the  devise  will  operate,  as  a  contingent 
remainder  if  one  event  takes,  place,  and  as  an,  executory  de- 
vise if  the  other  happens.  For  instance,  if  in  this  case 
George  had  had  a  son,  there  would  have  been  a  vested 
determinable  estate  in  fee  in  that  son,  and  the  limitation 
over  could  only  have  operated  by  way  of  executory  devise. 
The  true  way  of  reading  this  will  is,  to  look  at  it  as  applied 
to  the  different  contingencies.  In  the  one,  it  is  to.  operate 
by  way  of  contingent  remainder,  and  in  the  other  as  an 
executory  devise.  If  George  died  without  issue  the  first  fee 
would  never  have  vested,  and  then  the  remainder  would 
continue  a  contingent  remainder.  Now  George  did  die 
without  issue,  and  therefore  this  remainders  over  would  take 
(a)  1  Doug.  261.  (6)  3  Lev.  431. 
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1824.  effect  as  in  Loddington  v.  Kime,  because  then  it  would  be 
a  limitation  to  George  for  life,  with  remainder  to  his  chil- 
dren in  fee,  if  he  had  any,  but  if  be  had  none,  then  over  bj 

Selbt.  way  of  remainder.  But  if  George  died  leaving  issue  at  the 
time  of  his  death,  the  estate  would  not  be  absolutely  vested 
in  that  issue,  but  would  be  a  determinable  fee.  The  fee 
would  vest  in  the  issue,  but  in  the  mean  time  it  would  be 
liable  to  be  devested  by  the  event  of  their  dying  before 
twenty-one,  or  without  lawful  issue.  In  that  event  it  would 
operate  as  the  limitation  of  a  fee  after  a  fee,  and,  therefore,  if 
the  limitation  was  to  take  place  at  all,  it  would  be  by  way  of 
executory  devise.  The  case  of  Gulliver  v.  Wickctt(a)  was 
clearly  an  executory  devise,  because  there  the  devise  was  to 
die  testator's  wife  for  life,  with  remainder  to  the  child  of 
which  she  was  then  supposed  to  be  enceinte,  and  to  the  heirs 
of  such  child  for  ever;  provided  that  if  such  child  should 
die  before  twenty-one,  leaving  no  issue  of  its  body,  then  the 
remainder  over.  In  that  case  there  was  a  clear  designatio 
.  persons,  inasmuch  as  a  child  in  ventre  sa  mere  is  considered, 
for  some  purposes,  as  a  person  in  esse,  and  therefore,  if 
there  was  a  vested  remainder  in  that  child,  liable  to  be  de- 
feated by  the  event  of  its  dying  under  twenty-one;  that 
would  be  clearly  the  case  of  a  fee  limited  after  a  fee. 
I  have  said  that  there  are  two  cases  bearing  upon 
this  question ;  Mr.  C kitty's  industry  has  found  a  third, 
namely,  Doe  v.  Burnsall,  which,  however,  cannot,  in  my 
opbion,  be  distinguished  from  this,  In  that  case  the  tes- 
tator devised  all  his  freehold  and  leasehold  estates  unto 
Mart/  Oustwick  and  the  issue  of  her  body,  lawfully  to  be 
begotten,  as  tenants  in  common,  if  more  than  one;  but  in 
default  of  such  issue,  or  being  such,  if  they  should  all  die 
under  the  age  of  twenty-one  years,  and  without  leaving  law- 
ful issue  of  any  of  their  bodies,  then  over.  "Mary  Oust- 
wick  having  suffered  a  recovery,  the  point  discussed  was, 
whether  she  took  an  estate  tail  or  not,  and  the  Court  de- 
cided that  she  did  not  take  an  estate  tail,  inasmuch  as  the 
(«)  1  WHs.  105. 


TRINITY  TERM,  FIJFTH  GEO.  IV. 

limitations  over  were  contingent.  Lord  Kenyon,  who  was 
a  very  eminent  lawyer  upon  all  questions  of  real  property! 
does  not  treat  the  ease  of  Loddington  v.  Kime  as  a  case 
never  decided,  (which  Mr.  Chitty  suggests,)  but  at  once 
says,  "  that  brings  the  present  case  within  that  of  Lod- 
dington v.  Rime,  which  is  the  leading  case  upon  this  sub- 
ject, and  converts  all  the  subsequent  limitations  into  con- 
tingent remainders."  '  In  one  event  the  estate,  in  that  case, 
was  to  vest  in  the  issue,  if  there  were  any,  and  in  the  other, 
it  was  to  pass  over,  and  therefore  that  also  was  a  contin- 
gency with  a  double  aspect.  The  question  of  executory 
devise  was  not  raised  there,  nor  indeed  could  it  be,  because 
Mary  Oustwick  died  without  having  had  any  issue.  If  that 
question  could  be  raised  in  this  case,  it  might  also  have 
been  in  that;  for  though  it  might  have  escaped  the  counsel 
who  argued  that  case  to  treat  it  as  a  case  of  executory  de- 
vise, I  think  it  is  not  probable  that  it  would  have  eluded  the 
discernment  of  Lord  Kenyon,  who  was  so  extremely  familiar 
with  the  law  of  contingent  remainders.  Then  Crump  v. 
Norwood  (a)  is  in  all  points  similar  to  the  present  case. 
There  the  devise  was  to  the  testator's  wife  for  her  life,. if 
she  should  so  long  continue  unmarried,  and  immediately 
after  her  decease,  or  future  marriage,  to  his  nephews  Wil- 
liam, John,  and  Robert,  equally  to  be  divided  between 
them,  share  and  share  alike,  during  their  respective  natural 
lives,  as  tenants  in  common ;  and  from  and  after  their  several 
and  respective  deceases,  he  devised  his  shares  of  him  or 
them  so  dying  to  the  heirs  lawfully  issuing  of  bis  and  their 
body  and  bodies  respectively,  and  if  more  than  one,  equally 
to  be  divided  between  them  as  tenants  in  common,  and  if 
but  one,  to  such  one  only,  and  to  his  or  their  heirs  and 
assigns  for  ever;  "  and  if  any  of  his  said  nephews  should 
die  leaving  no  such  issue,  or,  leaving  any  such,  they  should 
all  die  without  attaining  the  age  of  twenty-one,  then  over." 
The  Court  took  time  to  consider  of  the  case,  and  held  that 
the  limitation  over,  in  the  event  of  the  nephews  dying  leav- 

(a)  a  Marsh.  161.  and  7  Taunt.  362. 


CASES  IN.  THE  KING'S  BENCH, 

ing  no  issue,  or  leaving  issue,  who  should  all  die  under  age, 
was  not  an  executory  devise,  but  a  contingent  remainder 
witlj  a  double  aspect;  and  Gibbs,  C.  J.  who  was  a  very 
eminent  lawyer,  and  familiarly  acquainted  with  the  case  oC 
Doe  v.  Burnsall,  considered  that  the  question  of  executory, 
devise  did  not  arise,  inasmuch  as  one  of  the  nephews  had 
died  without  issue,  although  if  he  had  had  issue,  dying 
under  twenty-one,  the  question  mighl  have  arisen  whether 
it  would  not  have  operated  by  way  of  executory  devise. 
These  authorities  satisfy,  my  mind,  that  this  will  cannot 
operate,  upon  the  event  which  has.  happened,  by  way  of 
executory  devise.  It  is  urged, .  however,  that  it  might 
operate  by  way  of  vested  remainder,  on  the  ground  that  the 
limitation  over  to  the  lessors  of  the  plaintiff  is  such  a  limi- 
tation as  qualifies  the  devise  to  the  children  of  George,  and 
converts  their  estates  into  estates  tail;  because,  as  it  is  as- 
sumed, George  never  could  be  said  to  die  without  heirs  gene* 
ral,  so  long  as  his  brother  or  his  sister  were  in  esse.  Now> 
in  the  first  place,  there  is  nothing  in  this  case  to  shew,  that 
these  children  were  all  by  the  same  venter.  .  If  not,  then  the 
argument,  supposing  it  otherwise  had  any  weight,  has  no 
foundation.  But  I  take  this  to  be  a  clear  rule  of  law,  settled 
by  the  case  of  Purefoy  v.  Rogers  (a),  that  although  where  an 
estate  is  given  to  a  man  and  his  heirs,  and  is  then  limited  oyer 
to  bis  collateral  heirs,  simpliciter,  the  limitation  over-  to  the 
collateral  heirs  will  reduce  the  former  estate  to  an  estate 
tail,  yet  that  is  not  the  case  where  the  limitation  over  to  the 
collateral  heirs  is  not  simpliciter,  but  in  default  of  the  first 
takers.  Therefore  where  an  estate  is  only  to  go  over  to  col* 
lateral  heirs  if  the  children  die  under  twenty-one,  and  if  the 
children  survive  twenty-one,  the  collateral  heirs  are  never  to 
take;  that  shews,  that  the  children  were  not  to  take  an 
estate  tail,  but  an  estate  in  fee.  For  these  reasons  I  am  of 
opinion,  that  George  Herbert  took  for  life  only;  that  the. 
limitation  to  his  children,  if  he  should  have  any,  would  have 
given  those  children  a  determinable  fee ;  that  the  limitation 

(«)  2  Saund.  380. 
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over  upon  the  event. which  has  happened,  of  George  having 
no  children,  was  a  limitation,  not  by  way  of  executory  de- 
vise, but  of  a  contingency  with  a  double  aspect,  and  George, 
having  destroyed  the  particular  estate  upon  which  the  ulti- 
mate remainders  were  to  depend,  destroyed  those  contingent 
remainders,  and  consequently  the  lessors  of  the  plaintiff  are 
not  entitled  tb  recover. 

Holrovd,  J. — I  am  also  of  opinion  that  the  plaintiffs 
are  not  entitled  to  recover  in  the  event  which  has  happened. 
The  testator  gave  to  his  son  George  an  estate  for  his  life, 
with  a  contingent  remainder  to  such  children  as  he  should 
have,  and  their  heirs,  together  with  a  contingent  remainder, 
with  a  double  aspect,  to  his  son  Thomas,  his  daughter  Ann, 
and  his  son-in-law  William  Duke,  upon  the  event  of  George 
having  no  issue.    If  there  had  been  issue,  and  the  issue  had 
not  attained  twenty-one,  then  the  limitation  over  might  have 
operated  as  an  executory  devise,  but  that  event  has  not  hap- 
pened.   The  limitation  is  expressly  first  to  George,  for  life, 
then  unto  all  the  child  and  children  of  George,  lawfully  to 
lie  begotten,  and  their  heirs  for  ever,  to  hold  as  tenants  in 
common,  and  not  as  joint  tenants.    It  is  clear  from  these 
words,  that  the  child  or  children  would  take  an  estate  in 
fee,  assuming  that  there  was  nothing  else  stated  in  the  will. 
But  the  will  goea  on,  "  but  if  my  said  son  George  should 
die  without  issue,"  which  I  take  not  to  refer  to  an  indefi- 
nite failure  of  issue,  but,  coupled  with  what  immediately 
follows,  to  refer  to  a  dying  without  issue  living  at  his 
death;  for  the  will  says,  "  or  leaving  issue,  and  such  child 
or  children  should  die  before  attaining  the  age  of  twenty- 
one  years,  or  without  lawful  issue."    Now  unless  we  con- 
strue that  passage  of  the  will  to  refer  to  issue  living  at  the 
time  of  the  testator's  death,  the  other  case  mentioned  imme- 
diately afterwards  could  not  happen ;  because  if  it  meant 
"  tying  without  issue  at  any  period  of  time,"  the  other  con- 
tingency provided  for,  namely,  the  coming  of  age,  could  not 
take  effect  though  he  should  die  without  issue  living  at  the 
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time  of  the  testator's  decease.    It  is  admitted  that  the  words 
"  or  without  lawful  issue,"  must  be  read  "  and  without  law- 

'    Ail  issue/9  so  as  to  limit  them  to  the  time  of  the  death  of 
the  children.    It  is  argued,  however,  that  in  consequence  of 
the  limitation  over  being  to  persons  who  would  be  heirs-at- 
law,  the  children  of  George  would  take  an  estate  tail,  and 
consequently  the  children  could  not  be  said  to  die  without 
heirs.    But  it  is  to  be  observed,  that  the  limitation  over  is 
not  given  upon  the  regular  determination  of  the  preceding 
estate  given  to  the  children;  it  is  given  over  upon  die 
assumption  that  the  children  would  take,  but-  if  they  never 
did  take,  then  the  gift  over  could  not  take  effect.    Then  it 
is  argued,  that  assuming  the  gift  over  not  to  restrain  the 
pre-existing  estates  so  as  to  make  them  estates  tail,  then  it 
would  operate  as  an  executory  devise.    The  event,  however, 
that  has  happened,  clearly  proves  that  this  was  not  an  exe- 
cutory devise,  according  to  the  cases  of  Doe  ▼.  Bunuall 

.  and  Crump  v.  Norwood,  in  which  case  the  observations  of 
Gibbs,  C.  J.  are  expressly  in  point.  In  this  case  the  estate 
is  given  over  upon  the  happening  of  either  of  the  two  con- 
tingencies, one  of  which  is  George's  dying  without  issue  liv- 
ing at  his  death.  That  event  has  happened,  and  but  for  the 
destruction  of  the  particular  estate,  the  remainder  over 
would  have  taken  effect  as  a  contingent  remainder;  but  in- 
asmuch aa  the  particular  estate  had  been  previously  de- 
stroyed, that  remainder  Was  thereby  defeated,  and  therefore 
the  lessors  of  the  plaintiffs  have  no  right  to  recover. 

Littledale,  J. — The  case  of  Crump  v.  Norwood  is,  in 
my  opinion,  not  distinguishable  from  this.  The  only  dif- 
ference between  the  two  cases  is,  that  here  the  words- are, 
44  or  without  lawful  issue/9  whereas  the  words  there  are, 
"  or  leaving  any  such;"  but  that  makes  no  substantial  dif- 
ference. The  case  of  Doe  v.  Bunuall  is  also  in  point,  with 
this  difference  only,  that  there  the  words  were,  "  if  all  such 
issue  should  die  under  twenty-one,  and  without  issue/9 
Here  the  word  "or"  is  used;  but  I  take  it,  that  must  be 
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rteatd  M  and."  It  is  true  that  in  that  case,  the  question 
whether  the 'will  would  operate  as  an  executory  devise,  was 
not  brought  under  consideration;  but  in  the  case  of  Crump 
▼.  Norwood,  where  that  question  was  agitated,  Gibbs,  C.  J. 
mentions  Doe  v."  Burnsall,  and  treats  it  as  an  express 
authority.  I  think  these  cases  are  quite  decisive  of  the 
present,  and  that  the  lessors  of  the  plaintiffs  are  not  entitled 
to  recover. 

Judgment  for  the  defendant. 

'  Chitty  afterwards,  on  a  subsequent  day  in  the  Term,  ap- 
plied to  have  the  case  re-argued,  or  to  have  a  new  trial,  upon 
a  suggestion  that  it  bad  been  discovered  that  Thomas  Her- 
bert was  heir-aMaw  of  the  testator ;  but  the  Court  refused 
the  application,  leaving  the  parties  to  bring  a  fresh  eject- 
ment if  they  thought  proper. 


Thompson  v.  Macirone.  Junexk. 

THE  affidavit  of  debt  in  this  case  was  for  goods  sold  and  After  issue 
.  .     joined  in  as- 

delivered,  upon  which  the  defendant  was  held  to  bail,  summit  for 

and  bail  above  was  put  in  and  perfected*      After  issue  S^ntiff  added 

joined,  a  special  count  was  added  for  not  delivering  a  bill  a  special  count 

of  exchange.    At  the  trial  before  Abbott,  C.J.  at  the  ad*  liVeHng a^ill 

journed  Middlesex  Sittings,  after  last  Michaelmas  Term,  of  exchange, 
•■  .,,1-11,.  i      *      -«      au"  having  re- 

lt  was  proved  that  the  detendant  had  given  an  order  for  the  covered  on 

goods;   that  they  were  prepared  according  to  his  order;  ^"J10!!1., 

that  they  remained  upon  the  plaintiff's  premises  by  desire  that  the  bail 

of  the  defendant;  that  they  were  reasonably  worth  the  sum  ch*wed(a\ 

of  144/.;  and  that  the  defendant  ultimately  brought  away  a     Where 

trifling  part  of  them,  amounting  only  in  value  to  £/•  10s..  lalue  of  144/. 

.  were  made 
(a)  Vide  Caswell  v.  Coare,  2  Taunt.  107.      1  Saund.  211.      Cowp.  pursuant  to 
227.  and  Edge  v.  Frott,  ante,  343.  >  order,  but 

continued,  by 
the  desire  of  the  vendee,  upon  the  premises  of  the  vendor,  excepting  a  part,  to  the 
value  of  2/.  105.  which  the  former  took  away:     Held,  that  there  was  no  delivery 
and  acceptance  of  the  goods  within  the  meaning  of  the  17th  sect,  of  the  statute  «f 
frauds. 


Thompson 

v. 
Mac  I  RONE. 
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The  defendant  had  agreed  to  give  a  bill  of  exchange  for  the 
amount  of  the  goods,  but  never  did  so ;  and  the  plaintiff 
obtained  a  verdict,  upon  the  special  count,  for  144/. 

Scarlett  having,  in  the  course  of  last  Term,  obtained  a 
rule  nisi  for  entering  an  exoneretur  on  the  bail-piece,  on  the 
ground  that  the  plaintiff  had  obtained  a  verdict  upon  the 
special  count  only,  and  therefore  that  the  bail  were  dis- 
charged, * 

•  Martyatt  and  Nicholl  now  shewed  cause.  The  evidence 
at  the  trial  was  sufficient  to  warrant  a  general  verdict  for 
the  plaintiff;  and  if-  so,  there  is  no  ground  for  this  motion. 
The  defendant  actually  took  part  of  the  goods  away,  and 
the  residue  remained  in  the  possession  of  the  plaintiff  by  the 
desire  of  the  defendant.  There  was  therefore  a  delivery  and 
acceptance  of  the  goods  within  the  meaning  of  the  17th  sect, 
of  the  statute  of  frauds ;  for  a  delivery  and  acceptance  of  part, 
in  the  name  of  the  whole,  is  sufficient.  These,  therefore,  were 
goods  sold  and  delivered,  so  as  to  support  the  affidavit  of  debt; 
for  the  vendor  had,  by  parting  with  some  of  diem,  enabled 
the  vendee  to  take  possession  of  the  whole  whenever  he 
chose  so  to  do;  which  it  was  held  by  Holroyd,  J.  in  the 
case  of  Smith  v.  Chance  (a),  entitled  him  to  maintain  the 
action  for  goods  sold  and  delivered. 

Abbott,  C.  J. — It  is  quite  clear  that  there  was  not  a 
delivery  and  acceptance  of  these  goods  within  the  meaning 
of  the  statute.  The  buyer,  it  is  true,  gets  possession  of  a 
small  part,  but  he  could  not  obtain  the  remainder  without 
paying  the  value,  or  giving  security  for  it;  and  it  was  plain, 
upon. the  evidence,  that  the  plaintiff  never  intended  to  give 
possession  .until  he  had  received  either  his  money  or  suffi- 
cient security  for  it. 

Ba  ylby,  J.— I  am  of  the  same  opinion.     We  cannot,  on 
(a)  2  B.  &  A.  755. 
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the  present  motion,  inquire  upon  the  merits,  whether  there 
was  or  was  not  originally  a  good  ground  for  holding  the  de- 
fendant  to  bail.    But  bail  above  are  not  liable  unless  the  v. 

plaintiff  jrecovers  upon  the  same  cause  of  action  which  is 
disclosed  in  the  affidavit  of  debt.  Here  he  did  not,  for  the 
affidavit  of  debt  is  for  goods  sold,  and  the  verdict  is  ob- 
tained upon  a  special  count  for  not  delivering  a  bill  of  ex- 
change. The  bail,  therefore,  are  exonerated,  and  this  rule 
ought  to  be  made  absolute.  With  respect  to  the  statute  of 
frauds,  it  is  plain  that  there  was  no  delivery  and  acceptance 
here  within  the  meaning  of  the  17  th  section,  for  the  vendee 
got  possession  of  a  very  small  part  only,  an4  was  not  per* 
mitted,  nor  had  any  right  to  take  the  rest,  until  he  paid,  or 
gave  security  for,  the  value  of  the  whole. 

Rule  absolute  (a).    . 

(a)  See  Wheelright  v.  Jutting,  1  J.  B.  Moore,  51.    7  Taunt.  304.  S.C. 
and  Baidey  y.  Parker,  ante,  vol.  iii.  €30. 


BURWOOD  V.  FELTON.  Saturday, 

June  19. 

ASSUMPSIT  for  work  and  labour,  with  the  money  counts.  An  assignee  of 
Plea,,  non  assumpsit,  and  issue  thereon.    At  the  trial  before  *0t  fSaMeTon- 
sJbbott,  C.  J.,  at  the  adjourned  Middlesex  Sittings,  after  derthe5G.2. 
last  Michaelmas  Term,  the  facts  of  the  case  were  these :    *     '  tne  ID<e9. 
The  plaintiff  was  messenger,  and  the  defendant  sole  assig-  aenger  under 
nee,  under  a  commission  of  bankrupt,  which  had  issued  sion,  the  costs 
against  one  Farquharson.    The  plaintiff  claimed  of  the  de-  {^"JJ^j 
fendant  two  sums,  of  85/.  and  28/.  for  fees  due  to  him  as  to  the  appoint- 
messenger ;  the  former  having  become  due  before,  and  the  ^jl1,^1  C 
latter  after  the  appointment  of  the  defendant  as  assignee  ;•  v  ■  , 
and  which  latter  sum  the  defendant  had  paid  into  Court.    /  >  t  l* 

It  was  objected  for  the  defendant,  that  upon  the  true  con- 
struction of  the  statute  5  Geo.  2.  c.  30.  s.25.  the  assignee, 
of  a  bankrupt  was  not  liable  to  repay  the  messenger  any. 
costs  incurred  by  him  previous  to  the  appointment  of  assig- 
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nees,  inasmuch  as  that  statute  provided  that  the  petitioning 
creditor  should  pay  all  the  costs  and  charges  of  suing  out 
and  prosecuting  the  commission  up  to  the  period  when  the 
assignees  are  chosen;  and  consequently  that  he  was  the 
party  personally  liable  to  the  messenger,  and  not  the  de- 
fendant, who  was  the  assignee.  The  learned  Judge  re* 
served  the  point;  and  the  jury,  under  his  direction,  found 
a  verdict  for  the  plaintiff,  the  defendant  having  liberty  to 
move  the  Court  to  enter  a  nonsuit  (d). 

Marryatt,  in  Hilary  Term  last,  having  obtained  -a  rale 
nisi  accordingly, 

Scarlett  and  Archbold  now  shewed  cause.  The  true 
construction  of  the  statute  is  this ;  so  long  as  there  are  no 
assets  in  the  hands  of  the  assignees,  they  are  not  liable  for 
the  expenses  attending  the  commission,  and  those  expenses 
must  be  borne  by  the  petitioning  creditor;  but  so  soon  as 
the  assignees  have  assets,  they  are  liable,  by  relation  back 
to  the  date  of  the  commission,  even  for  those  expenses 
which  have  been  incurred  previous  to  their  appointment. 
[Abbott  i  C.J.  Is  not  the  petitioning  creditor  liable  at  all 
events  for  the  messenger's  fees  ?]  Certainly;  but  the  as- 
signees are  liable  over  to  him,  and  therefore  to  compel  the 
messenger  to  sue  the  petitioning  creditor,  would  be  to  lead 
to  a  circuity  of  action.  The  messenger  is  a  creditor  of  thd 
bankrupt's  estate,  and  the  funds  which  pass  into  the  hands 
of  the  assignee  are  money  had  and  received  to  his  use;' 

(a)  Another  point  raised  at  the  trial  was  this:  A  letter  from  the  de- 
fendant's attorney  to  the  plaintiff's  attorney  was  read,  which,  it  was 
contended,  contained  an  express  promise  to  pay  the  sura  now  claimed, 
so  soon  as  sufficient  rands  for  that  purpose  should  reach  the  defendant's 
hands.  The  Chief  Justice,  at  the  trial,  and  the  whole  Court  ultimately, 
was  of  opinion  that  the  letter  did  not  amount  to  any  such  promise ;  but 
as  the  argument  and  decision  depended  altogether  upon  the  language  of 
the  letter,  it  was  not  thought  necessary  to  insert  them  in  the  report  of 
the  case. 
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and  Cooper  v.  Wrench  (a)  seems  to  have  decided,  that  under 
such  circumstances,  an  action  for  money  had  and  received 
may  be  maintained  against  the  assignees  of  a  bankrupt. 
Besides,  here  the  defendant,  after  he  had  been  appointed 
assignee,  thought  proper  to  continue  the  plaintiff  in  his  em- 
ployment under  the  commission;  and  that  act  raises  in  him 
9  common  law  liability  to  pay  the  plaintiff  for  the  whole  ' 
to  the  work  done  by  hiuu  Tarn  v.  Hey$(b),  Phillips  v. 
Die  as  {c)* 

Marryatt,  contnL  Ex  parte  Hartop(d)  is  a  decisive 
answer  to  the  point  last  raised,  and  is  an  express  authority 
to  shew,  that  the  employment  of  the  messenger  by  the  as-  "*" 
signees,  after  their  appointment,  does  not  render  them  liable 
for  the  expenses  incurred  before  that  time.  With  respect 
to  the  statute,  it  specifically  provides  that  the  petitioning 
creditor  shall  be  personally  liable  for  all  costs  up  to  the  time 
of  the  choice  of  assignees ;  and  the  plain  intention  of  such 
a  provision  was,  that,  with  respect  to  such  costs,  no  liabi- 
lity should  attach  upon  the  assignees. 

Abbott.  C.  J. — This  rule  must  be  made  absolute.   The  ,. '  % '  // 

25th  section  of  the  ITGeo.  2.  c.  30.  enacts,  "  That  the  ere-  * 
ditor  or  creditors  who  shall  petition  for  and  obtain  any 
commission  of  bankrupt,  shall  be,  and  is  and  are  hereby 
obliged,  at  his,  her,  or  their  own  costs  and  expenses,  to  sue 
forth  and  prosecute  the  same,  until  an  assignee  or  assignees 
shall  be  chosen  of  auch  bankrupt's  estate  and  effects ;  and 
the  commissioners  to  be  named  in  any  such  commission 
shall,  at  the  same  meeting  which  shall  be  appointed  for  the 
choice  of  the  assignees,  ascertain  such  costs ;  and  by 
writing  under  their  hands  shall  direct  and  order  the  assig- 
nee or  assignees  of  such  bankrupt's  estate,  who  is  and  are 
hereby  required  to  pay  and  reimburse  such  petitioning  cre- 
ditor or  creditors  such  his,  her,  or  their  costs  and  charges 


(*)  Ante,  vol.  i.  482.  (c)  15  East,  948. 

(*)  1  Stark.  278.  (<0  9  Ves.  jun.  109. 


Bur  wood 
Felton. 
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as  aforesaid,  out  of  the  first  monies  or  effects  of  the  said 
bankrupt  that  shall  be  got  in  and  received  under  the  said 
commission/9  It  is  perfectly  plain,  therefore,  that  by  law, 
an  assignee  is  not  liable  to  pay  the  messenger  the  expenses 
incurred  by  him  previous  to  the  appointment  of  such  assig- 
nee. It  is  equally  clear,  that  by  law  the  petitioning  creditor* 
is  liable  to  pay  those  expenses ;  and  the  very  statute  which 
renders  him  so  liable,  provides  also  a  mode  in  which  he  is 
to  be  reimbursed.  I  am  therefore  of  opinion,  that  the  de- 
fendant is  not  liable  to  pay  the  plaintiff  the  expenses  incur- 
red by  him  as  messenger  before  the  appointment  of  the  for- 
mer as  assignee;  and,  consequently,  that  the  rule  for  enter- 
ing a  nonsuit  in  this  case  must  be  made  absolute. 

The  other  Judges  concurred. 

Rule  absolute. 


Saturday  S  TODD  ART  V.  PaLLMER,  Esq. 

June  19.  ^ 

Declaration  in  IN  case  against  the  late  Sheriff  of  the  county  of  Surrey, 
returato  a*      *or  a  **'8e  retum  of  nulla  bona  to  a  writ  of  fieri  facias,  the 

writ  of  fi.fa+    declaration  stated,  that  plaintiff,  in  Trinity  Term  in  the 
stated,  "that  ,  '  *    *         '  ~  • 

plaintiff;  in       second  year  of  our  Lord  the  now  King,  in  the  Court  of  our 

2Wnt/y  Terrn^  8ajj  j^j  tjje  King,  &c.  by  the  consideration  and  judgment 
judgment  re*  of  the  Court,  recovered,  &c.  prout  patet  per  recordum. 
j^ut^attt0"  Plea,  not  guilty,  and  issue  thereon.  At  the  trial  before 
per  recor-  Abbott,  C.  J.,  at  the  adjourned  Middlesex  Sittings  after  last 
dence  being  of  Michaelmas  Term,  the  record  of  the  judgment  being  pro 
a  judgment  in  duced,  it  appeared  that  the  costs  were  taxed  on  the  postea  in 
3  G.  4. :—  Easter  Ternt  in  the  third  year  of  the  King,  and  an  objection 
Held,  not  a  bej  ^j^  that  thjg  wag  a  fataj  variance  toe  Lord  Chief 
fatal  variance;  p  #  ' 

for  the  aver-    Justice  was  of  that  opinion,  and  accordingly  nonsuited  the 

pa^per^™'  plamtiff.    A  rule  nisi  being  afterwards  obtained  to  set  aside 

cordura,*  was   the  nonsuit, 

unnecessary, 

and  might  be  rejected  as  surplusage,  because  the  judgment  itself  was  mere  inducement, 

and  not  the  foundation  of  the  action  (a). 

(«)  See  Jervis  v.  Sidney,  ante,  vol.  iii.  483.  and  Draper  v.  Gar  rati,  id.  236. 


Stoddart 

V. 
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Marryat  now  shewed  cause.  The  plaintiff  has  set  out  a 
judgment  in  his  declaration,  and  has  concluded  prout  patet 
per  recordum.  That  is  matter  of  description,  essential  to 
his  cause  of  action,  and  therefore  he  was  bound  to  give  evi-  Pallmek. 
dence  of  a  judgment  exactly  corresponding  in  all  its  parts 
with  that  put  upon  the  record.  Pope  v.  Foster  (a).  [Abbott, 
C.  J.  That  case  has  been  repeatedly  overruled.  Is  not  the 
recent  case  of  Phillips  v.  Shaw  (b)  decisive  against  this  ob- 
jection?] That  case  was  decided  upon  the  authority  of 
Purcell  v.  Macnamara  (c),  in  which,  undoubtedly,  Pope  v. 
Foster  was  overruled;  but  in  both  those  cases  an  important 
distinction  was  taken,  within  which  the  present  will  come. 
In  the  former  Lord  Ellenborough  said, "  There  are  two  sorts 
of  allegations ;  the  one  of  matter  of  substance,  which  must 
be  substantially  proved ;  the  other  of  description,  which 
must  be  literally  proved  :"  and  in  the  latter,  Abbott,  C.  J., 
referring  to  that  very  distinction,  says,  "  the  allegation  in  the 
declaration^being  of  a  substantial  matter,  and  not  being  a 
description  of  the  record  of  acquittal,  was  well  supported 
by  the  proof;'9  and  then  proceeds  to  give  judgment  upon 
the  same  principle.  Now  the  allegation  here  is  matter  of 
description,  and  therefore  ought  to  have  been  proved  lite- 
rally. Again,  in  Purcell  v.  Macnamara  it  was  said  by 
Lawrence,  J.,  "  Where  the  day  laid  is  made  part  of  the  de- 
scription of  the  instrument  referred  to,  the  day  laid  must  be 
proved  as  part  of  that  instrument ;"  and  if  that  rule  is  appli- 
cable to  a  particular  day,  it  must  equally  apply  to  a  particu- 
lar Term.  In  the  present  case  every  count  of  the  declaration 
concludes  with  a  prout  patet  per  recordum,  but  in  Phillips 
v.  Shaw  that  was  omitted  in  the  count  on  which  the  verdict 
was  taken.  There  it  was  not  necessary  to  set  out  the  judg- 
ment; but  here  the  judgment  was  the  very  foundation  of 
the  action,  and  it  was  indispensably  necessary  to  set  it  out ; 
and  if  so,  it  was  equally  necessary  to  set  it  out  correctly  to 
the  letter.  [Bayley,  J.  I  cannot  agree  that  it  was  .not 
necessary  in  Phillips  \.  Shaw  to  set  out  the  judgment ;  the 
(«)  4  T.  R.  590.     /  (b)  4  B.  &  A.  435.        (c)  9  East,  157. 

VOL.  IV.  S  S 
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1824.       only  distinction  between  that  case  and  the  present,  is  the 
Wv^#      omission  there  of  the  prout  patet  per  recordum.] 

St ODD ART 

Pi  lime*.  Scarlett,  contrd.  The  averment  of  prout  patet  per  re- 
cordum in  this  case  was  unnecessary ;  it  is  therefore  an 
immaterial  averment,  and  need  not  be  proved  at  all.  All 
that  the  plaintiff  was  bound  to  do,  in  order  to  maintain  his 
action,  was  to  shew  that  he  had  recovered  a  judgment ;  but 
in  what  Term  he  recovered  it  was  quite  immaterial,  and  need 
not  have  been  averred.  The  judgment  is  merely  matter  of 
inducement,  for  the  false  return  is  the  foundation  of  the 
action ;  the  allegation,  therefore,  was  superfluous,  and  may 
be  rejected  altogether  as  surplusage.  The  plaintiff  has  a 
good  cause  of  action  without  it,  upon  the  face  of  his  decla* 
ration,  and  consequently  he  was  under  no  obligation  to  prove 
a  judgment  precisely  and  literally  the  same  with  that  which 
he  put  upon  the  record. 

Abbott,  C.J* — I  am  not  prepared  to  say  that  the  ancient 
rule  upon  this  subject,  which  was  followed  in  the  case  of 
Pope  v.  Foster,  was  not  founded  in  wisdom  and  propriety, 
or,  that  we  have  effected  an  improvement  in  modern  times 
by  deviating  from  that  rule;  for,  certainly,  some  of  the 
recent  decisions  on  this  point  have  a  tendency  to  break  in 
upon  the  nicety  and  precision  of  special  pleading.  But  the 
distinction  between  allegations  which  are  matter  of  sub- 
stance, and  allegations  which  are  matter  of  description, 
namely,  that  the  former  may  be  proved  substantially,  but 
the  latter  must  be  proved  literally,  is  now  thoroughly  esta- 
blished. It  was  laid  down  by  this  Court  in  Purcell  v.  Mac* 
namara,  and  was  recognised  and  adopted  in  Phillips  v.  Shaw; 
and  therefore  we  are  bound  to  act  upon  it.  Then,  if  the 
allegation  here,  "  that  the  plaintiff  by  the  judgment  of  the 
Court  recovered,"  &c.  is  matter  of  substance  only,  proof  of 
any  judgment  that  would  warrant  the  writ  is  sufficient  f  if  it 
is  matter  of  description,  proof  of  a  judgment  similar  in  its 
date  and  all  its  other  features,  or  rather  literally  the  same, 
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with  that  set  out  in  the  declaration,  was  requisite.  It  is 
argued  that  the  conclusion,  prout  patet  per  recordum,  consti- 
tutes this  allegation  matter  of  description;  that  the  declara- 
tion in  Purcell  v.  Macnamara,  and  the  count  upon  which 
the  verdict  was  taken  in  Phillips  v.  Shaw,  contained  no  such 
averment;  and  that  Lord  Ellenborough  in  the  former  of 
those  cases  seemed  to  be  of  opinion,  that  the  introduction 
of  such  an  averment  would  have  rendered  the  -allegation 
descriptive,  and  that  such  a  variance  would  have  been  fatal. 
I  am,  however,  of  opinion,  upon  the  best  consideration  I  can 
give  the  point,  that  no  such  effect  is  produced  by  the  intro- 
duction of  this  averment,  and  that  in  the  present  case  it  is 
altogether  immaterial.  It  seems  to  be  an  unnecessary  alle- 
gation, and  that  being  so,  it  may  be  rejected  as  surplusage; 
and  that,  consequently,  that  proof  which,  if  it  were  a  material 
allegation,  would  be  necessary,  was  not  required  in  this 
case.  For  these  reasons  I  am  of  opinion  that  there  was  not 
a  fatal  variance  in  this  case,  and  therefore  that  the  rule  for 
setting  aside  the  nonsuit  must  be  made  absolute. 

Bayley,  J. — I  am  of  the  same  opinion.  It  seems  to- 
me that  the  judgment  in  this  case  was  insisted  upon  merely 
as  matter  of  inducement,  and  not  as  the  foundation  of  the 
action,  and  therefore  that  there  was  no  necessity  for  conclu- 
ding with  the  averment  prout  patet  per  recordum.  That 
part  of  the  declaration,  therefore,  which  gives  rise  to  the 
variance  maybe  rejected  as  surplusage, and  then  the  present 
case  is  not  distinguishable  from  Phillips  v.  Shaw,  and  must 
be  governed  by  it. 

Holroyd,  J.,  concurred. 
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Stoddart 

V. 

PaLlmbr 


Little  dale,  J. — This  case  comes  within  the  rule  laid 
down  in  Co*  Lit.  SOS. .a,,  where  it  is  said,  "  Where  a  mat* 
ter  of  record  is  the  foundation  or  ground  of  the  suit  of  the 
plaintiff,  or  of  the  substance  of  the  plea,  there  it  ought  to  be 
certainly  and  truly  alleged ;  otherwise  it  is,  when:  it  is  but 

s  s2 


.CASES  IK  THE  KING  S  BENCH, 

conveyance."  "  That  which  is  alleged,  by  way  of  convey- 
ance, or  inducement,  to  the  substance  of  the  matter,  need 
not  to  be  so  certainly  alleged,  as  that  which  is  the  substance 
itself."  And.  that  rule  was  acted  upon  in  fVaites  v.  Briggs(a), 
where  it  was  said,  "  per  Holt,  C.  J.,  In  debt  on  a  judgment 
quod  cum  recuperasset  is  good  without  a  prout  patet  per. 
recordum ;  ,  and,  the  defendant  may  plead  nul  tiel  record. 
JEt  per  G.  Eyre,  J.  The  matter  here  is  grounded  on  the 
fact,';  for  nil  debet  is  a  good  plea,  and  not  on  the  matter  of 
record.  .And  the  rule  in  Co.  Litt.  303,  where  the  differ- 
ence is  taken  between  cases,  where  the  record  is  the  very 
foundation,  and  where  inducement,  is  a  good  diversity." 
That  was  an  action  of  debt  for  an  escape,  and  the  Court 
held  that  the  commitment  was  only  inducement,  and  that 
a  prout  patet  per  recordum  was  unnecessary.  The  same 
principle  was  also  acted  upon  with  respect  to  bonds  in 
Cromwell  v.  Grunsden  (6),  and  in  other  cases  which  might 
be  mentioned.  In  this  case,  therefore,  the  judgment  being 
mere  inducement,  did  not  require  the  prout  patet  per 
recordum,  and  not  being  the  foundation  of  the  action,  strict 
proof  of  its  contents  was  not  necessary. 


Rule  absolute  (c). 


(a)  2  Salk.  565.  (b)  2  Salk.  462. 

(c)  Vide  Draper  v.  Garratt,  ante,  vol.iii.  226. 


Saturday,  0  n 

June  19.  Skinner  v.  Buckee. 

wpplykT1"      DEBT  upon  the  statute  55  G,  3.  c.  137-  for  penalties. 

coals  to  the      The  first  count  charged,  that  defendant,  on,  &c.  was  over- 
poor  of  his 
parish  in  the     ?*er  pf  the  poor  of  the  liberty  of  Saffron  Hill,  Hat  ton  Gar- 

S^eTer^on0"  den>  and  El#  Rt***>  in  the  county  of  Middlesex,  duly 
bat  without  appointed  in  that  behalf,  to  wit,  at  &c,  and  that  during  the 
hlio^proftt  ^me  be  retained  such  appointment  as  aforesaid,  to  wit,  on  &c. 

\s  not  liable  to  be  did,  in  his  own  name,  provide,  furnish  and  supply  certain 

the  penalties 

of  55  £.3.  c.  1ST.  s.6. 
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goods,  to  wit,  coals,  for  the  use  of  the  workhouse  belonging 
to  the  said  liberty  for  which  he  was  so  appointed/  to  wit,  at, 
&c.  contrary  to  the  form  of  the  statute,  &c,  by  means 
'whereof,  &c.     Second  count,  that  defendant  did,  in  the 
name  of  a  certain  other  person,  provide,  8tc.  for  defendant's 
own  profit,  coals,  for  the  use  of  the  workhouse,  &c.    Third 
count,  that  defendant  was  indirectly  concerned  in  providing, 
See.  for  defendant's  own  profit,  coals,  &c.     Fourth  count, 
that  defendant  was   directly  concerned  in  providing,  &c. 
coals,  &c.;    but  not  stating  for  defendant's  own  profit. 
Fifth  count,  that  defendant  was  indirectly  concerned  in  pro- 
viding, &c.  coals,  Sec.     Sixth  count,  that  "defendant  was 
concerned  in  a  certain  contract  relating  to  the  providing,' &c 
goods,  materials  and  provisions  for  the  use  of  the  workhouse. 
At  the  trial,  before  Abbott,  C.  J.,  at  the  adjourned  Middlesex 
Sittings,  after  last  MichuelmatTerm,  it  was  proved  that  the 
defendant,  being  a  coal-merchant,  and  having  been  duly  ap- 
pointed overseer  of  the  poor  of  the  liberty  in  question,  while 
he  continued  overseer  a  quantity  of  coals  was  supplied  to 
the  workhouse  in  the  name  of  one  Gatibert,  a  brother-in- 
law  of  the  defendant,  and  in  which  the  defendant  had  an 
interest.*    There  was,  however,  no  direct  evidence  to  shew 
that  either  Gaubert  or  the  defendant  had  realised  a  profit 
from  the  coals,  and  the  learned  Judge,  being  of  opiniob  that, 
unless  the  defendant  had  supplied  the  goods  with  the  inten- 
tion of  obtaining  a  profit  upon  them,  the  case  was  not  within 
the  statute,  directed  the  jury  to  find  their  verdict  for  the 
defendant,  if  they  were  satisfied  upon  the  evidence  that  he 
had  not  supplied  the  coals  with  the  intention  of  obtaining  a 
profit  upon  them..    The  Jury  found  for  the  defendant. 

'    Gumey,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a 
new  trial,  upon  the  ground  that  the  learned  Judge  had  mis- 
•  directed  the  Jury  in  point  of  law,  against  which 

Scarlett  now  shewed  cause.     This  case  depended  upon 
th$  construction  of  the  sixth  section  of  the  statute.    Unless 
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1824.       that  clause  comprehends  within  its  prohibition  the  buyer  as 
^^       well  as  the  seller  of  goods  supplied  to  the  poor,  and  the  per- 
v  son  who  supplies  with  profit  as  well  as  him  who  supplies 

Buckee.  without,  it  does  not  affect  this  defendant.  Now  it  cannot 
bear  such  a  construction.  The  words, "  for  his  own  profit," 
though  they  are  not  repeated  in  the  second  branch  of  the 
section,  are  evidently  intended  to  apply  to  every  part  of  it. 
If,  therefore,  the  defendant  had  supplied  the  coals,  whether 
in  his  own  name,  or  in  that  of  any  other  person,  at  their 
original  cost,  it  is  perfectly  clear  that  he  would  not  have 
been  liable  under  this  act,  because  he  would  not  then  have 
supplied  them  "  for  his  own  profit."  Then,  neither  is  he 
liable  for  being  concerned  indirectly  or  directly  in  a  contract 
for  the  supply  of  coals  by  another,  if  he  derives  no  profit 
from  the  transaction ;  for  it  would  be  absurd  to  suppose 
that  the  legislature  intended  to  subject  a  person  to  a  penalty 
for  being,  concerned  with  another,  directly  or  indirectly,  in 
the  very  act,  which  it  is  evident  he  may  do  in  his  own  per- 
son without  incurring  any  responsibility. 

Gurney,  contri.  The  clause  in  question  creates  two 
offences :  first,  the  supplying  provisions  for  the  use  of  the 
poor,  either  in  the  name  of  the  overseer,  or  of  any  other  per- 
son ;  which  must  be  done  with  a  view  to  profit,  for  there 
the  words  "  for  his  own  profit"  are  inserted ;  and  second, 
the  being  concerned,  directly  or  indirectly,,  in  supplying  pro- 
visions, or  in  any  contract  relating  thereto ;  which  need  not 
be  done  with  a  view  to  profit,  for  there  the  words  "  for  his 
own  profit"  are  omitted.  What  was  the  object  of  the  legis- 
lature in  thus  varying  the  language  of  the  act?  Clearly  this. 
That  although  a  person  who  supplied  provisions  openly, 
either  in  his  own  name  or  that  of  another,  without  profit, 
might  legally  do  so;  yet  that  be  wjio  was. secretly  concerned 
in  supplying  provisions,  or  in  any  contract  for  that  purpose, 
might  be  liable  under  the  statute,  even  though  he  acted 
without  a  view  to  profit,  as  having  had  recourse  to  a  species 
of  conduct  which,  to  say  the  least  of  it,  is  extremely  suspi- 
cious. 
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Abbott,  C.  J. — This  is  purely  a  question  of  law  arising 
upon  the  construction  of  the  sixth  section  of  that  very  whole- 
some act  of  parliament,  the  55  G.  3.  c.  137.  That  section 
enacts,  "  that  no  churchwarden  or  overseer  of  the  poor, 
either  in  his  own  name,  or  in  the  name  of  any  other  person 
or  persons,  shall  provide,  furnish,  or  supply,  for  his  or  their 
own  profit,  any  goods,  materials,  or  provisions,  for  the  use 
of  any  workhouse,  or  otherwise,  for  the  support  or  mainte- 
nance of  the  poor  in  any  parish  or  place  for  which  be  shall 
be  appointed  such  churchwarden  or  overseer,  during  the 
time  which  he  shall  retain  such  appointment,  nor  shall  be 
concerned  directly  of  indirectly  in  furnishing  or  supplying 
the  same,  or  in  any  contract  or  contracts  relating  thereto, 
under  the  penalty  of  100/."  Now,  it  is  perfectly  clear,  upon 
the  authority  of  Gibbs,  C.  J.,  in  the  case  of  Pope  v.  Back- 
house (a),  that  if  the  defendant  himself,  while  overseer,  had 
supplied  all  the  provisions  consumed  in  the  workhouse,  at 
their  original  cost,  and  without  any  view  to  profit,  he  would 
have  committed  no  offence  within  the  letter  or  the  spirit  of 
this  section.  Then,  if  an  overseer,  supplying  the  poor  of 
his  parish,  in  his  own  name,  and  to  the  extent  I  have 
imagined,  would  not  be  liable  uuder  the  statute,  because  he 
gained  no  profit  by  the  supply ;  can  it  be  argued  that  the 
same  person,  by  being  concerned  directly  or  indirectly  in 
supplying  a  small  quantity  of  provisions,  in  the  name  of  ano- 
ther, without  profit,  would  be  liable  f  I  think  not ;  such  a 
result  would  involve  a  manifest  and  absurd  contradiction  in 
the  act  of  parliament  itself.  It  seems  to  me,  therefore,  that 
the  words, "  for  his  own  profit,"  must  be  understood  as  ap- 
plying to  the  whole  of  this  section,  and  that  all  that  the 
legislature  had  in  contemplation,  was,  that  no  overseer  for 
his  own  profit  should  supply  any  provisions  to  the  poor, 
either  in  his  own  or  any  other  person's  name,  or  be  concerned 
directly  or  indirectly  in  any  contract  made  for  that  purpose. 
In  this  view  of  the  statute  it  is  plain  that  the  defendant  has 
not  acted  so  as  to  have  brought  himself  within  its  operation, 

(a)  J.  B.  Moore,  186.    8  Taunt.  348.  S.  C. 
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and  therefore  the  verdict  was  right,  and  this  rule  must  be 
discharged. 


The  other  Judges. concurred. 


Rule  discharged. 


Monday, 
June  21. 

Paying  money 
into  Court 
upon  assump- 
sit for  goods 
sold  and  de- 
livered, does 
not  deprive 
the  defendant 
of  the  benefit 
of  the  statute 
of  limitations 
as  to  the  resi- 
due of  plain- 
tiff's demand. 


Lonc  v.  Greville,  Esq.. 

ASSUMPSIT  for  goods  sold  and  delivered  to  the  amount 
of  13/.  1&.  6d.-  The  defendant  paid  into  Court,  generally, 
the  sum  of  2/.  12s.  6d. ;  and  pleaded,  first,  the  general  issue, 
non  assumpsit ;  and  second,  non  assumpsit  infra  sex  annos ; 
whereupon  issue  was  joined.  At  the  trial  before  Abbott, 
C.J.  at  the  adjourned  Middlesex  Sittings,  after  last  Michael' 
mas  Term,  the  case  was  this :  In  the  year  1813,  the  de- 
fendant had  ordered  of  the  plaintiff,  an  hotel  and  tavern 
keeper,  a  small  quantity  of  wine,  amounting  to  0,1.  12s.  6d., 
the  amount  paid  into  Court.  He  had  also  dined  occasion* 
ally  at  his  house,  in  company  with  other  persons,  and  the 
residue  of  the  plaintiff's  demand  consisted  of  the  defendant's 
share  of  the  expenses  so  incurred,  and  none  of  which  had 
ever  been  paid.  In  the  year  1814,  the  defendant  quitted 
England,  and  did  not  return  till  the  close  of  the  year  1819* 
In  May,  1822,  a  servant  of  the  plaintiff  called  upon  the 
defendant,  and  presented  him  with  a  bill  to  the  whole* 
amount  claimed  by  the  action.  The  defendant  looked  at  the 
bill,  but  declined  paying  it,  alleging  that  he  had  dined  at  the 
plaintiff's  hotel  as  an  invited  guest,  but  desired  to  have  a 
further  bill,  containing  the  names  of  all  the  parties,  and  the 
total  amount  incurred.  Upon  such  a  bill  being  afterwards 
presented  to  him,  he  repeated  that  he  had  always  been  pre- 
sent by  invitation,  and  refused  altogether  to  pay  the  plain- 
tiff's demand.  It  was  in  evidence,  that  when  the  defendant 
dined  at  the  plaintiff's  hotel,  the  bill  was  taken  into  the 
room  to  the  company  at  the  close  of  the  evening;  but  whe- 
ther it  ever  got  into  the  hands  of  the  defendant,  did  not  ap- 
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pear.  It  was  objected,  for  the  defendant,  that  there  was  no 
evidence  of  any  such  acknowledgment  of  the  debt  by  him 
as  would  take  the  case  out  of  the  statute  of  limitations,  and 
therefore  that  the  plaintiff  must  be  nonsuited.  The  learned 
Judge  declined  to  nonsuit,  but  reserved  the  point.  He  then 
left  it  to  the  jury  to  say,  whether  at  the  dinner  parties  at 
which  the  defendant  was  present,  the  latter  had  expressly  or 
impliedly  giveu  his  consent  to  pay  his  share  of  the  bill ; 
whether  he,  in  fact,  was  present  as  a  guest,  or  upon  his  own 
responsibility;  and  whether  the  witness  was  correct  in 
stating,  that  the  bill  was  taken  into  the  room  on  each  occa- 
sion, because,  if  he  was,  that  would  go  far  to  shew  that  the 
defendant  considered  himself  as  liable  for  his  share  of  the 
dinner  bills.  The  jury  found  a  verdict  for  the  plaintiff,  the 
defendant. having  liberty  to  move  to  enter  a  nonsuit. 

.  Dqnman,  C.  S.  in  Hilary  Term  last,  moved  accordingly, 
and  obtained  a  rule  nisi,  against  which 

Gurney  and  Claridge  now  shewed  cause.  Even  if.  the 
language  of  the  defendant  is  not  a  sufficient  acknowledg- 
ment of  a  still  existing  debt  to  take  the  case  out  of  the  sta- 
tute, which,  however,  it  is  contended  it  clearly  is,  still  the 
defendant,  by  paying  money  into  Court,  generally,  upon 
the  whole  declaration,  has  admitted  the  contract  stated  in 
the.  declaration,,  and  precluded  himself  from  objecting  to 
any  part  of  the  amount  claimed.  This  seems  to  have  been 
decided  in  Stoveld  x.  Brcwin(a)  and  Dyers.Ashton(b). 
The  only  point  in  doubt,  therefore,  was,  the  sum  really  due, 
and  that  wsp  left  to  the  jury,  who  by  their  verdict  have 
found  that  the  whole  amount  claimed  by  the  plaintiff  is  due 
v  to  him,  and  that,  finding  concludes  the  defendant. 

Denman,  contrA,  was  stopt  by  the  Court. 

Abbott,  C  J.— If.  we  were  to  hold  that  the  payment  of 

(a)  2  B.  fc  A.  116.  0)  Ante,  vol,  H.  19. 
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money  into  Court  in  this  case  deprived  the  defendant  of  the 
benefit  which  he  seeks  under  his  plea  of  the  statute  of  limi- 
tations, we  should  be  going  much  farther  than  any  case  upon 
this  subject  has  hitherto  gone,  and  than  we  are  warranted 
by  any  sound  construction  of  law  to  go.  The  utmost  effect 
of  that  payment  is,  to  admit  that  the  sum  so  paid  is  due; 
and  to  that  extent  it  concludes  the  defendant,  but  to  that 
only.  With  respect  to  the  supposed  acknowledgment  of 
the  defendant,  it  appears  to  me  to  be  none  at  all ;  on  the 
contrary,  it  is  a  denial  of  the  existence  of  the  debt,  and  a 
refusal  to  pay  it.  I  am  therefore  of  opinion,  that  the  rule 
for  entering  a  nonsuit  ought  to  be  made  absolute. 

Bay  ley,  J. — In  order  to  take  a  case  out  of  the  statute 
of  limitations  by  way  of  acknowledgment,  the  acknowledg- 
ment must  go  the  whole  length  of  admitting  that  the  debt 
is  actually  due  from  the  defendant  to  the  plaintiff;  but 
taking  the  whole  of  the  evidence  in  this  case  together,  it  is 
impossible  to  say  that  the  language  of  the  defendant  can 
bear  such  a  construction.  He  says,'"  I  am  not  liable  to 
pay  any  thing;  I  was  an  invited  guest."  That  point,  there* 
fore,  is  clearly  against  the  plaintiff.  As  to  the  payment  of 
money  into  Court,  it  has  certainly  been  held  to  be  an  admis- 
sion of  the  contract  set  out  in  the  declaration;  but  that  has 
been  where  there  was  a  special  contract  between  the  par- 
ties. Here  there  is  no  special  contract  set  out;  the  plain- 
tiff relies  only  upon  an  implied  assumpsit;  therefore  the  de- 
fendant, by  paying  2/.  \2s.6d.  into  Court,  has  admitted  that 
he  owes  that  sum ;  but  that  very  admission  being  limited 
to  a  part  of  the  amount  claimed,  is  a  denial  as  to  the  rest; 
and  it  would  be  too  much  to  say,  that  an  admission  as  to 
one  part,  and  a  denial  as  to  the  rest,  will  afford  an  inference 
that  the  whole  is  due. 

Holroyd,  J.  was  of  the  same  opinion;  and  added,  that 
the  same  principle  had  recently  been  laid  down  with  re- 
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spect  to  a  plea  of  tender  in  the  case  Simpson  v.  RouthQs), 
where  it  was  held,  that  "  a  tender  does  not  confer  upon  the 
plaintiff  a  right  of  action  for  a  larger  sum  than  that  actually 
tendered,  and  cannot  be  construed  as  an  admission  of  a 
debt  due  beyond  that  sum." 


Littlebajlb,  J.— The  payment  of  money  into  Court 
only  admits. the  defendant's  liability  to  that  amount.  It 
does  not  make  him  liable  for  the  whole. 


Rule  absolute. 


(a)  Ante,  181. 


Stanway  t>.  Hislop. 


Monday, 
June  21. 


ACTION  upon  an  award.     On  shewing  cause  against  *  The  venue  in 
rule  for  discharging  the  rule  to  change  the  venue  from  Lon-  *[jj  ^^"wi!™ 
don  to  Lancashire,  the  question  was,  whether  the  venue  not  be  changed 
could  be  changed,  in  an  action  upon  an  award,  from  the 
county  in  which  it  was  originally  laid. 

Parke,  in  support  of  the  present  rule,  cited  Whitburn  v. 
Staims  (a),  where  it  was  expressly  held  in  C.  P.  that  the 
venue  could  not  be  changed  in  an  action  upon  an  award. 
He  also  referred  to  Morris  v.  Hurry  (&),  where  the  same 
Court  would  not  allow  the  venue  to  be  changed  in  an  action 
on  a  charter-party  of  affreightment. 


Patteson,  contra,  said,  that  in  Greenway  v.  Carrington  (c), 
the  propriety  of  the  decision  in  Whitburn  v.  Staines  was 
doubted  as  a  general  proposition;  and  certainly  in  this 
Court  it  had  never  yet  been  decided  that  the  venue  could  not 
be  changed  in  an  action  upon  an  award.  It  is  every  day's 
practice  to  change  the  venue  in  an  action  on  a  policy  of  in- 

(a)8B*&P.tt5.  (6)  1  J.  B.Moore,  54.    7  Taunt.  306.  S.C. 

(c)  7  Price,  564. 
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surance(a);  and  there  seems  no! good  reason  why  the  like 
practice  should  not  govern  in  an  action  upon  an  award.     * 

Abbott,  C.  J.— It  is  very  desirable  that  the  practice  of 
this  Court  should  conform  as  nearly  as  possible  with  that 
of  the  Common  Pleas.  Now  there  is  an  express  decision 
in  that  Court,  and  none  adverse  to  it  in  this,  that  the  venue 
canupt  be  changed  in  an  action  upon  an  award.  There  are, 
however,  decisions  in  this  Court  which  seem  to  me  to  be 
precisely  similar  in  principle  to  the  case  of  an  award.  This 
Court  will  not  change  the  venue  in  debt  on  bond  or  other 
specialty;  for  debitum  ei  contractus  sunt  nullius  loci ;  and 
bonds  or  other  specialties  are  bona  notabilia  wherever  they 
happen  to  be  (&).  An  award  is  similar  to  a  judgment,  and 
ffrils  within  the  rule  laid  down  as  to  bonds.  The  venue 
may  still  be  changed  in  an  action  upon  a  policy  of  insurance, 
but  that  is  where  the  instrument  is  not  by  deed.  There 
being  no  decision  to  the  contrary  in  this  Court,  we  think  it 
is  desirable  to  conform  to  the~  rule  of  practice  laid  down  by 
the  Common  Pleas-. 


Bay  ley,  Holroyd,  and  Littledale,  Js.  concurred. 
Rule  absolute,  without  costs  (c). 

(a)  Andr.  66.    2  Str.  1180.    Say.     (b)  lT.R.  571. 

"  7  T.  R.      (c)  Vide  Tidd,  8  Ed.  653-  and 


Rep.  7.     2T.  R.  275.  and 
205. 


2  Archbold's  Prac.  176. 


June%\.  Peers  v.  Sampson. 

JJjJ  torn  DECLARATION  in  case  stated,  that  heretofore,  to  wit, 
in  the  house  on  &c.  at  &c.  pkintiff  caused  to  be  delivered  to  defendant 
per  week,  for  certain  goods  and  chattels  (enumerating  them)  of  great 
the  purpose  of  value,  to  be  by  defendant  safely  and  securely  kept  and  taken 

goods  for  safety,  and  kept  the  key  of  a  padlock  by  which  the  room  door  was  fastened, 
and  the  goods  were  stolen  by  one  of  B.'s  family :  Held,  that  B.  could  not  be  sued  as 
bailee  for  the  value  of  the  goods  stolen.  .  • 
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care  of  by  defendant  for  plaintiff,  for  certain  reasonable  re- 
ward to  be  therefore  paid  to  defendant  in  that  behalf;  and 
defendant  then  and  there  had  and  received  the  said  goods 
aud  chattels  into  his  care,  custody,  and  possession,  for  the 
purpose  aforesaid ;  and  it  thereupon  became  and  was  the 
duty  of  defendant  to  take  due  and  proper  care  of  the  said 
goods  and  chattels  for  plaintiff;  yet  defendant,  not  regard- 
ing his  duty  in  that  behalf,  afterwards,  to  wit,  on  Sec.  at  &c. 
by  himself  and  his  servants,  in  that  behalf  conducted  him- 
self so  carelessly,  negligently,  and  improperly,  in  and  about 
the  keeping  and  taking  care  of  the  said  goods  and  chattels, 
that  by  and  through  the  mere  negligence  and  improper  con- 
duct of  defendant  and  his  servants  in  that  behalf,  the  said 
goods  and  chattels  became  and  were  wholly  lost  to  plaintiff. 
Second  count  in  trover.  Plea,  not  guilty,  and  issue  there- 
on. At  the  trial  before  Abbott  9  C.  J.  at  the  adjourned  Mid- 
dlesex  Sittings,  after  last  Michaelmas  Term,  the  case  proved 
on  the  part  of  the  plaintiff  was  this:  In  the  year  18)6,  the 
plaintiff  agreed  with  the  defendant  that  the  articles  in  ques- 
tion should  be  deposited  in  a  room  in  his  house,  for  which 
she  was,  to  pay  him  two  shillings  per  week.  The  door  of 
the  room  was  fastened  with  a  padlock,  of  which  the  plain- 
tiff, or  her  agent,  always  kept  the  key.  The  two  shillings 
per  week  were  regularly  paid,  and  the  goods  continued  safe 
down  to  the  close  of  the  year  1821,  when  the  room  was 
forced  open,  and  the  whole  of  the  property  stolen,  by  a  per- 
son in  the  defendant's  family ;  no  suspicion  of  any  conni- 
vance at,  or  participation  in  the  robbery,  ever  attached  to 
the  defendant  himself.  For  the  defendant  two  objections 
were  taken ;  first,  that  the  goods  never  had  been  delivered 
into  his  custody  so  as  to  constitute  him  the  bailee  of  the 
plaintiff;  and  second,  that  if  they  had,  still,  as  the  loss  had 
been  brought  about  by  robbery,  the  defendant  was  not  lia- 
ble; and  upon  these  grounds  it  was  contended,  that  the 
plaintiff  must  be  nonsuited.  The  learned  Judge  declined 
directing  a  nonsuit,  but  reserved  both  points,  and  the  plain- 
tiff had  a  verdict — damages  150/.;  with  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit. 
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Denman,  C.  S.  in  Hilary  Term  last,  moved  accordingly, 
*nd  obtained  a  rule  nisi  upon  both  points;  against  which 

Marryat  and  Chitty  now  shewed  cause.  The  defendant 
was  a  bailee  in  the  full  sense  of  the  word,  therefore  the 
general  law  respecting  bailees  applies  to  him,  and  he  is  lia- 
ble in  this  action.  The  plaintiff  regularly  paid*  rent  for  the 
keep  of  the  goods,  and  the  defendant  received  them  on  that 
condition.  That  fact  of  itself  constitutes  the  defendant  a 
bailee.  Even  where  the  bailee  receives  no  reward,  he  is 
not  exempt  from  liability,  Southcotfs  case  (a) ;'  where  it  was 
held,  that  a  general  delivery,  without  reward,  will  charge  the 
bailee  to  answer  for  the  goods  if  they  are  stolen ;  because 
there  is  no  difference  between  a  special  acceptance  to  keep 
safely,  and  an  acceptance  generally  to  keep.  The  princi* 
pies  laid  down  in  that  case  have  indeed  been  considerably 
qualified  by  the  subsequent  case  of  Coggs  v.  Bernard  (b),  as 
far  as  respects  the  absence  of  reward  to  the  bailee;  but  that 
is  unimportant  to  the  present  case,  because  here  the  defend- 
ant received  two  shillings  a  week  as  a  consideration  for  his 
safe  custody  of  the  goods.  Some  later  cases  have  decided, 
that  a  bailee,  for  reward,  is  bound  not  only  to  protect  the 
property  entrusted  to  him  against  ordinary  hazards,  but  also 
to  exert  himself  to  preserve  it  from  any  unexpected  and  ex* 
inordinary  dangers  to  which  it  may  become  exposed.  Leek 
v.  Maestaer  (c).  It  may  perhaps  be  admitted,  that  where 
the  loss  is  occasioned  by  a  robbery  committed  by  force  and 
violence,  no  bailee  can  be  held  liable ;  but  that  exception 
does  not  apply  here,  because  the  robbery  in  this  case  was 
such  as  might  have  been  prevented  by  due  diligence  and 
caution.  [Bayley,  J.  Is  there  any  case  which  distinguishes 
between  robberies  by  violence  and  robberies  without  vio- 
lence, in  their  effect  upon  the  liability  of  bailees?]  That 
distinction  appears  to  have  been  taken  by  Lord  Holt  in  the 
course  of  his  elaborate  judgment  in   Cogg$v.  Bernard; 

(«)  4  Rep.  83.    Cro.  El.  815.  S.  C.  (b)  2  Ld.  R»y.  909. 

(c)  1  Camp.  138. 
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and  it  is  also  recognized  in  the  more  recent  case  of  Sutton  1824. 
v.  Clarke  (a).  Another  distinction  has  also  been  taken 
upon  this  point,  which  is  applicable  to  the  present  case, 
namely,  that  where  the  robbery  is  committed  by  an  indivi- 
dual connected  with  the  family  of  the  bailee,  he  is  liable, 
because  in  such  a  case  due  diligence  and  caution  cannot 
h*ve  been  used.  Clarke  v.  Earmhaw  (b).  [Bay ley,  J.  Sup- 
pose these  goods  had  been  destroyed  by  fire;  would  the 
defendant  have  been  liable  at  all  events  ?]  By  the  common 
law  undoubtedly  he  would*  It  was  urged  at  the  trial,  that 
the  custody  of  the  goods  continued  in  the  plaintiff,  and 
therefore  the  defendant  could  not  be  considered  as  a  bailee 
at  all.  But,  in  the  first  place,  the  payment  of  the  two  shil- 
lings weekly,  which  was  in  the  nature  of  a  premium  for  the 
insurance  of  the  goods,  clearly  made  him  a  bailee,  and  lia- 
ble; and,  secondly,  the  interference  of  the  plaintiff  in  keep- 
ing the  key  did  not  remove  or  alter  his  liability ;  for  it  was 
held  in  Robinson  v.  Dunmore(c)>  that  where  a  person  un- 
dertakes to  carry  goods  safely  and  securely,  he  is  responsi- 
ble for  the  damage  they  sustain  in  Jthe  carriage  through  his 
neglect,  though  he  is  not  a  common  carrier,  nor  has  any 
reward,  and  although  the  plaintiff,  for  greater  caution,  sends 
his  servant  with  the  goods,  who  pays  a  person  for  guarding 
them,  because  he  apprehends  danger  of  their  being  stolen. 

Denman,  C  S.  and  Camyn,  contnk,  were  stopt  by  the 
Court. 

Abbott,  C.  J. — I  am  of  opinion  that  a  nonsuit  must  be. 
entered  in  thitf  case.  The  averments  in  the  declaration  are 
not  proved,  and  therefore  the  plaintiff  has  not  made  out  her 
case.  The  averments  are,  that  the  goods  were  delivered  to 
the  defendant,  to  be  by  him  safely  and  securely  kept  and 
taken  care  of  for  the  plaintiff,  for  reasonable  reward,  to  be 
therefore  paid  to  the  defendant;  and  that  the  defendant  re- 

(a)  6  Taunt.  229.     1  Marsh.  429.  S.  C.         (*)  1  Gow.  30. 
(c)  2  Bos.  &  Pul.  416. 


CASES  IN  THE  KING  S  BENCH; 

ceived  the  goods  into  his  care,,  custody,  and  possession. 
The  evidence  is,  that  the  goods  never  were  delivered  to  the 
defendant ;  that  he  never  received  them  or  had  the  custody 
of  them ;  that  the  reward  was  paid  to  him  not  for  the  cus- 
tody of  the  goods,  but  for  the  hire  of  the  room  in  which  they 
were  deposited;  and  that  the  key  of  that  room  was  con- 
stantly kept  by  the  plaintiff,  or  her  agent.  The  defendant, 
therefore,  had  no  control  over  the  goods;  he  could  not 
enter  the  room  where  they  lay,  for  the  purpose  of  seeing 
whether  they  were  safe,  for  he  had  no  right  by  law,  and  no 
power,  in  fact,  so  to  do.  Under  /such  circumstances,  it  is 
impossible  to  hold  the  defendant  liable  as  a  bailee  of  any 
kind ;  and  as  the  plaintiff  has  failed  in  supporting  the  de- 
claration by  the  necessary  evidence,  she  cannot  maintain 
the  action. 

Baylsy,  J. — The  goods  were  never  put  into  the  pos- 
session or  custody  of  the  defendant,  so  as  to  render  him  re- 
sponsible in  the  character  of  a  bailee ;  but  if  they  had  been, 
still  there  is  no  evidence  of  any  warranty  by  him  upon  which 
an  action  can  be  maintained  against  him,  and  without  that, 
this  action  will  not  lie,  because  there  is  no  proof  of  gross 
negligence,  nor  indeed  of  any  negligence,  on  his  part.  The 
plaintiff  and  defendant  seem'to  me  to  have  filled  the  relative 
situations  of  landlord  and  tenant  of  the  room,  without  any 
reference  to  a  bailment  of  the  goods;  and,  consequently,  I 
am  clearly  of  opinion,  that  this  action  cannot  be  supported. 

Holroyd,  J. — I  think  there  was  not  sufficient  negligence 
to  charge  the  defendant;  but  the  objection  to  the  form  of 
the  declaration  is  quite  decisive,  because  it  is  perfectly  clear 
that  the  defendant  was  never  in  possession  of  the  goods. 

Littledale,  J.  concurred. 

Rule  absolute  for  entering  a  nonsuit  (a). 

(a)  Vide  2  Str.  1099.    1  Esp.  315.    1  II.  Bl.  158.  and  ante,  vol.  iii.211. 
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James  de  Pourtales  Gorgier  v.  Andrew  Amedie 

Mieville  and  Lewis  Andrew  de  la  Chaumette.  Tuesday, 

June  22. 
XROVER  for  five  Prussian  bonds.     Plea,  not  guilty,  and  Where  the 
issue  thereon.    At  the  trial  before  Abbott,  C.J.  at  the  pjjjjjjjf 
London  Adjourned  Sittings  after  last  Michaelmas  Term,  bonds,  issued 
the  case  was  this : — The  bonds  in  question  were  the  pro-  Sovereign  of 
perty  of  the  plaintiff,  a  Prussian  nobleman,  resident  abroad,  that  country, 
and  were,  in  the  year  1821,  deposited  by  him  in  the  hands  payment  of 
of  Messrs.  Agassiz  &  Co.,  his  agents  in  London,  to  receive  *  n»t»°n*l 
the  interest  upon  them.     In  January,  1822,  Agassiz  &  Co.  sited  them 
without  any  authority  from  the  plaintiff,  pledged  the  bonds  J^*!!^1 
with  the  defendants,  stock-brokers  in  London,  for  an  ad-  purpose,  and 
vance   in  cash,  as  they  had  frequently  done  before  with  iiedgecUhem 
respect  to  other  securities  of  a  similar  nature.    The  bonds  to  a  third  per- 
were  pledged  apparently  as  the  property  of  Jgassiz  &  Co.,  fraud  on  the 
but  no  distinct  representation  was  made  on  that  subject,  the  PQrt  °*  *** 
defendants  having  no  knowledge  or  suspicion  that  the  bondi  that  as  the 
in  fact  did  not  belong  to  Jgassiz  8c  Co.    In  February,  j^^!^ 
1823,  Agassi?  8c  Co.  became  bankrupts,  upon  which  the  u  to  the  bear- 
defendants  sold  the  bonds  for  their  then  value,  and  carried  ^  for£° 
the  amount  to  the  credit  of  the  bankrupts,  after  which  they  covered  back 
were  still  large  creditors  of  their  estate.     On  the  23d  of  the  real 
May,  1&23,  the  bonds,  or  their  proceeds,  were  demanded  owaer- 
of  the  defendants  by  the  attorney  for  the  plaintiff;  but  they 
,  refused  to  deliver  them,  and  the  present  action  was  brought. 
The  King  of  Prussia,  by  his  general  bond,  bearing  date  7th 
May,  1818,  acknowledged  to   have  received  5,000,000/. 
sterling  by  way  of  loan;  and  that  he  had. thereby  directed 
his  ministry  for  the  department  of  his  treasury,  to  issue  the 
amount  of  the  said  loan  in  special  bonds  payable  to  the 
bearer;    and  by  the  same  bond  he  declared  as  follows: 
"  We  hereby  declare  ourselves  and  successors,  debtors  to 
all  those  concerned  in  the  present  loan,  to  the  extent  of 
5,000,000/.  sterling,  for  the  amount  expressed  in  each  spe- 
vol.  iv.  T  T 
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1824.  cial  bond;  and  we  acknowledge  ourselves  bound  to  every 
person  who  shall  for  the  time  being  be  the  holder  of  one  or 
more  of  these  special  bonds,  for  the  punctual  payment  of  the 
Mieville.  principal  and  interest  of  each,  according  to  the  tenor  there* 
of."  The  general  bond  contained  other  engagements  and 
stipulations,  not  necessary  to  set  out;  and  then  followed 
the  following  certificate,  written  upon  each  of  the  bonds  in 
question : — 

u  This  is  to  certify,  that  the  bearer  hereof  is  entitled  to 
the  sum  of  100/.  sterling,  part  of  the  loan  of  5,000,000/.  se- 
cured by  the  above  general  bond  of  his  Majesty  the  King 
of  Prussia,  and  the  interest  thereon,  value  having  been  duly 
paid  to  the  Prussian  government  for' the  same.  We,  the* 
undersigned,  declare  this  to  be  a  special  bond,  granted  by 
us  in  conformity  to  the  engagement  of  his  Majesty  the  King 
of  Prussia,  our  most  gracious  Master,  contained  in  the 
general  bond,  of  which  the  above  is  a  copy.  Berlin,  the 
15th  of  May,  1818.  The  Royal  Ministry  for  the  depart- 
ment of  the  treasury  and  state  credit.  Signed,  Friese.  Ro- 
ther.    Entered,  Berlin,  1818. — fol.  187.     Bornerman" 

It  was  proved  in  evidence,  that  bonds  of  this  description 
-were  constantly  sold  in  the  money  market,  and  passed  from 
hand  to  hand  like  exchequer  bills,  and  were  sold  at  prices 
varying  with  the  market.  On  the  part  of  the  defendants  it 
was  objected,  that  upon  this  case  there  was  no  question  of 
fact  for  the  jury,  but  a  mere  question  of  law  for  th£  Court; 
namely,  whether  these  bonds,  being  in  their  nature  such  that 
they  in  fact  passed  from  hand  to  hand  by  delivery,  could  be 
followed  by  the  owner  into  the  hands  of  a  bonk  fide  holder 
for  a  valuable  consideration ;  and  it  was  contended,  that  they 
could  not,  and  therefore  that  the  defendants  were  entitled 
to  a  verdict.  The  learned  Judge,  however,  left  it  as  a  ques- 
tion of  fact  to  the  jury,  whether,  at  the  time  when  the  bonds 
were  pledged  to  the  defendants,  they  did  or  did  not  know 
that  they  were  not  the  property  of  Agassiz  &  Co. ;  telling 
them,  he  was  of  opinion,  in  point  of  law,  that  such 
bonds  might  be  pledged  to  any  person  who  did  not  know 
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that  the  party  pledging  was  not  the  real  owner;  and 
directing  them  to  find  their  verdict  for  the  plaintiff,  or  the 
defendants,  according  as  they  had  reason  to  believe  that  the  * 

defendants  considered  the  bonds  to  be  the  property  of 
Jgassiz  &  Co.  or  of  some  other  person.  The  jury  found 
their  verdict  for  the  defendants,  the  plaintiff  having  leave  to 
move,  either  to  enter  a  verdict,  or  for  a  new  trial. 

Copley,  A.  6.  in  Hilary  Term  last,  moved  accordingly, 
and  obtained  a  rule  nisi ;  against  which 

Scarlett  y  Marry  at,  Gurney,  and  -F.  Pollock  now  Bhewed 
cause.  It  is  impossible  to  distinguish  these  instruments 
from  exchequer  bills,  the  blanks  of  which  are  not  filled  up. 
They  are  payable  to  bearer,  and  there  is  nothing  on  the  face 
of  them  to  shew  that  they  are  not  the  property  of  the 
bearer.  This  case,  therefore,  is  decided  by  fVookey  v. 
Pole  («),  where  it  was  held,  that  the  property  in  an  exche- 
quer bill,  the  blank  in  which  was  not  filled  up,  passed  by 
delivery,  like  bank  notes  and  bills  of  exchange  indorsed  in 
blank.  It  has,  indeed,  been  held,  that  East  India  bonds 
are  not  negotiable  instruments  like  bills  of  exchange,  G/yn 
v.  Baker  (b);  but  they  are,  in  the  first  instance,  made  pay- 
able to  a  particular  individual  by  name,  and  therefore  re- 
quire his  indorsement  before  they  can  be  passed  by  delivery: 
and  second,  in  that  case,  the  defendant  had  what  the  Court 
considered  equivalent  to  knowledge  that  the  instruments 
did  not  belong  to  the  person  from  whom  he  received  them. 
Here  the  bonds  are  made  payable  to  bearer,  they  are  the 
representatives  of  money,  and  therefore  pass,  like  bills 
or  notes  indorsed  in  blank,  by  delivery.  The  law  then  is 
express  in  favour  of  the  defendants,  and  the  facts  are 
equally  so,  because  the  jury  have  negatived  the  question  of 
fraud,  by  finding  that  the  defendants,  when  they  received 
the  bonds,  had  no  knowledge  or  suspicion  that  they  vtere 

(«)4B.&A.l.  <*)  13  Eait,  509. 
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the  property  of  any  other  person  than  Agamz  &  Co,  from 
whom  they  received  them.  They  also  cited  Millers. 
Race  (a),  Peacock  v.  Rhodes  (fi),  Grant  v.  Vaughan(c\  and 
Collins  v.  Martin  (d). 


Copley,  A.  G.  and  D.  F.  Jones,  contrA.    There  are  some 
exceptions  to  the  general  rule  of  law,  that  an  agent  can- 
not pledge  the  property  of  his  principal;  and  the  ques- 
tion is,  whether  this  particular  species  of  property  comes 
within  them.    Those   exceptions   were  for  a  long   time 
confined  to  bills  of  exchange  and  bank  notes,  till,  by  the 
case  of  Wookey  v.  Pole,  they  were  further  extended  to  ex- 
chequer bills.    The  instruments  in  question  differ  in  their 
form  and  nature  equally  from  all  those  so  excepted.     This 
is  the  case  of  an  agent  pledging  a  bond  belonging  to  his 
principal,  which  by  law  he  cannot  do.   The  exception  frotn 
the  general  law  applies  only  to  money,  or  the  representa- 
tives of  money;  these  bonds  are  neither  the  one  nor  the 
other.     India  bonds,  it  has  been  settled,  and  is  now  admit- 
ted, cannot  be  pledged,  and  they  are,  in  their  form  and  na- 
ture, exceedingly  similar  to  the  bonds  in  question.    The 
right  of  property  in  these  bonds  cannot  pass  by  delivery, 
unless  it  carries  with  it  a  right  of  action  also ;  but  what 
right  of  action  has  the  holder  of  them  ?  None.  They  are  not 
payable  to  any  particular  person,  nor  at  any  specified  time 
or  place ;  no  one  could  possibly  sue  upon  them.    [Abbott, 
C.  J.  Nor  can  any  one  sue  upon  an  exchequer  bill.]    Bat 
the  holder  may  pay  it  to  government,  as  money,  in  liquida- 
tion of  any  debt  he  may  owe  the  Crown.    These  bonds  do 
not  come  within  the  reason  of  the  exception  any  more  than 
the  terms.    What  is  the  reason  of  the  exception?    Not 
that  money  in  specie  cannot  be  marked,  because,  even  if  it 
were  marked,  it  could  not  be  recovered  from  a  bon&  fide 
holder;  but  that  bills  and  notes  are  securities  for  money  in 
general  use  throughout  the  country,  and  form  the  ordinary 


(a)  1  Burr.  452. 
(<*)  3  Burr.  1516. 


(6)  Doug.  633. 
(rf)lB.&  P.  648. 
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circulation  of  it ;  in  a  word,  the  convenience  of  trade  is  the 
reason  of  the  exception.    That  was  the  ground  of  the  de-     Q*%~*~r 
cision  in  fVookey  v.  Pole,  but  it  has  no  application  to  the  «. 

present  case.  Prussian  bonds  are  not  in  use  here  as  secu-  MlEVILLE- 
rities  for  money,  they  are  not  recognized  by  the  government, 
and  have  no  circulation  as  such;  they  are  the  mere 
objects  of  purchase  and  sale,  having  no  fixed  value,  but 
fluctuate  in  price  like  any  other  commodity  bought  in  the 
market.  [Abbott ,  C.  J.  Exchequer  bills  also  are  the  ob- 
jects of  purchase  and  sale,  and  fluctuate  in  price.]  Un- 
doubtedly ;  but  they  are  the  representatives  of  money,  and 
are  dealt  with  accordingly.  This  case  is  within  the  prin- 
ciples laid  down  by  Lord  Holt  in  Ford  v.  Hopkins  (a), 
where  it  was  held,  that  trover  might  be  maintained  for  a 
lottery  ticket,  and  where  his  Lordship  said,  "  If  bank  notes, 
exchequer  notes,  or  million  tickets,  or  the  like,  are  stolen  or 
lost,  the  owner  has  such  an  interest  or  property  in  them,  as 
to  bring  an  action  into  whatsoever  hands  they  are  come; 
money  or  cash  is  not  to  be  distinguished,  but  these  notes  or 
bills  are  distinguishable,  and  cannot  be  reckoned  as  cash.'' 
Upon  the  broad  principle,  therefore,  that  an  agent  cannot 
pledge  the  property  of  his  principal,  and  that  these  instru- 
ments do  not  come  within  any  of  the  exceptions  from  that 
general  rule  of  law,  the  plaintiff  i»  entitled  to  recover. 

Abbott,  C.  J.— I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  Looking  at  the  form  of  these  instruments, 
it  seems  to  me  impossible  to  distinguish  them  from  those 
which  have  been  excepted  out  of  the  general  rule  of  law, 
and  held  to  be  transferable  by  delivery.  They  are,  in  sub- 
stance, acknowledgments,  or  certificates,  that  certain  sums 
of  money  are  due  to  the  bearer,  with  interest  thereon,  and 
therefore  they  are  perfectly  analogous  to  bills  of  exchange 
indorsed  in  blank,  or  to  bank  notes.  I  think  this  is  the 
sound  construction  of  the  instruments  themselves,  and  I  am. 

(a)  1  Salk.  283. 


GORGIER 

V. 
MlEVILLE. 
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quite  satisfied  that  it  will  be  most  for  the  advantage  of  the 
commercial  world  to  put  them  at  once  upon  this  footing, 

Holroyd,  J.  (a). — I  am  of  the  same  opinion.  I  think 
that,  according  to  decided  cases,  the  bearer  of  these  bonds, 
having  become  so  bon&  fide  for  a  valuable  consideration,  is 
the  owner  of -them,  and  is  entitled  to  dispose  of  them  just 
the  same  as  of  the  money  which  they  represent. 


Littledale,  J. — The  case  respecting  the  India  bonds 
stands  alone.  The  defendant  there  was  guilty  of  mala 
fides,  and  the  decision  of  the  court  was  grounded,  chiefly, 
if  not  entirely,  upon  that  fact.  I  cannot  consider  that  case 
as  a  decision  that  India  bonds  are  not  negotiable  instru- 
ments; for  though  Le  Blanc,  J.,  certainly  intimated  a 
strong  opinion  to  that  effect,  it  may  I  think  be  collected 
'from  the  report  that  Lord  Ellenborough  inclined  to  be  of  a 
different  opinion.  For  the  reasons  already  assigned  by  the 
court,  I  am  clearly  of  opinion,  in  point  of  law,  that  these 
are  negotiable  instruments,  like  bills  of  exchange,  and  it 
seems  to  me  that  in  so  deciding,  we  are  attending  equally 
to  the  policy  and  the  law  of  the  country. 


Rule  discharged. 


(•)  JBdy/ry,  J.,  was  absent. 


Tuesday, 
June  22. 


Ex  parte  Day  by,  Gent.,  one,  &c. 


Where  an  at-  •*•  &ELLY  applied  to  the  court  to  re-admit  an  attorney 

torney  iotend-  upon  the  roll,  on  the  usual  affidavit.  AH  the  formalities 
ing  to  apply 

to  be  re-admitted  on  the  roll,  affiled  his  notice  outside  the  Court  in  the  morning 
before  the  sitting  of  the  court,  on  the  first  day  of  the  Term  of  which  notice  was  intended 
lo  be  given :— Held  that  it  was  a  sufficient  compliance  with  the  role,  T.  33  G.  3. 
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required  by  the  rule  of  court,  T.  S3  G.  3.  (a),  had  been 
complied  with,  except  that  the  notice  thereby  required  to  be 
affixed  outside  the  court  had  not  been  affixed  until  the  morn-  Davet. 
ing  of  the  first  day  of  the  last  preceding  term ;  and  dbubt  had 
been  entertained  whether  that  was  a  notice  given  "  for  the 
space  of  one  full  term,  previous  to  the  term  in  which  he 
shall  apply  to  be  admitted/'  within  the  meaning  of  that 
rule.  Here  the  notice  had  been  given  previous  to  the  sitting 
of  the  full  court  on  the  first  day  of  the  term,  and  as  the  term 
could  not  be  considered  as  having  commenced  until  the 
court  had  actually  sat,  he  submitted  that  the  spirit  of  the 
rule  had  been  complied  with,  and  the  party  was  entitled  to 
his  admission.  He  cited  ex  parte  Dent  (A),  Pugh  v.  Ro- 
binson (c),  and  Anonymous  (d). 

Littledale,  J.  (the  only  Judge  in  court)  expressed  as 
his  opinion  upon  this  point,  that  the  rule  was  peremptory, 
that  a  full  term's  notice  should  be  given,  and  that  affixing  the 
notice  even  before  a  single  Judge  had  sat  on  the  first  day 
of  the  term,  would  not  satisfy  the  meaning  of  the  rule. 
Upon  mentioning  the  case,  however,  to  the  other  Judges, 
when  the  court  was  fujl,  he  said,  they  were  now  all  of 

-  opinion,  that  a  notice  affixed  before  the  sitting  of  .the  full 
court  on  the  first  day  of  the  term  was  sufficient,  and  there- 
fore granted  the  application. 

(a)  Which  states  that  "  every  person  who  shall  intend  to  apply  for 
admission  as  an  attorney  in  the  King's  Bench,  and  who  shall  not  have 
been  admitted  an  attorney  or  solicitor  of  any  other  court,  shall,  for  the 
space  of  one full  Term,  previous  to  the  Term  in  which  he  shall  apply  to 
be  admitted,  cause  his  name  and  place  of  abode,  and  also  the  name  or 
names,  and  place  or  places  of  abode  of  the  attorney  or  attornies,  to 
whom  he  shall  have  been  articled,  written  in  legible  characters,  to  be 
affixed  on  the  outside  of  the  Court  of  King's  Bench,  in  such  place  as 
public  notices  are  usually  affixed  on,  and  in  the  King's  Bench  office; 
and  also  enter,  or  cause  to  be  entered,  in  a  book  to  be  kept  for  that 
purpose,  at  each  of  the  Judge's  chambers  of  this  court,  his  name  and 

-  place  of  abode,  and  also  the  name  and  place  of  abode  of  the  attorney 
or  attornies,  to  whom  he  shall  have  been  articled." 

(6)  1  R  &  A.  189.        (c)  1 T.  R.  116.        (<f)  1  Chitty's  R.  557. 
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Wednesday,    s.  Dyer  and  others  v.  W.  Pearson,  D.  Price,  and  W. 

June  23.  ^ 

i  .  Clay. 

An  agent  can-  THIS  was  an  action  of  trover  for  ten  bales  of  wool.     Plea 

not  sell  the  „ 

goods  of  his     not  guilty,  and  issue  thereon.     At  the  trial  before  Abbott, 

o^itaty"  C-  J>  at  the  Lon^on  sittings  after  Michaelmas  Term,  the 
for  that  pur-  case  was  this :  The  plaintiffs,  Messrs.  Dyer  and  Sons,  were 
authority  to"   clothiers,  carrying  on  business  at  Woot ion  under  Edge,  in 

sell  may  be       Gloucestershire.    The  defendants  resided  in  London,  Pear- 

impued  from 

circumstances,  son  and  Price  being  warehousemen,  and  Clay  a  woollen- 

d^nTent1^"  draPen     In  the  month  of  November,  1823,  the  plaintiffs 

employed  by  commissioned  Mr.  Smith  their  London  agent  to  import  for 

jinnTwuntry  t'iem  thirty  bales  of  Saxony  wool  from  Germany.    The 

to  import  wool  was  ordered  by  Smith  of  Messrs.  Van  Smissen;  and 

abroad,  and  ^o.,  merchants  in  that  country.     In  order  to  provide  for  the 

send  them  to  payment  of  the  wools,  it  appeared  from  the  correspondence 

tion ;  and  by  between  Messrs.  Van  Smissen  and  Smith,  that  the  former 

Wine  the  required  the  acceptance  of  a  London  banker  before  the 

goods  were  bills  of  lading  were  transmitted.     In  consequence  of  this, 

order  or  at-  Messrs.  Esdailesnd  Co.,  bankers  in  London,  upon  receiving 

*«7w,and  in-    an  indemnity  from  the   plaintiffs,  accepted   bills  to  the 

dorsed  in  •     «      •  •  ,  -  ..  «    , 

blank  by  the    amount  required,  which  were  immediately  forwarded  to  Van 

shipper,  and  Smissen  and  Co.  In  December,  1823,  the  wools  arrived, 
the  agent,  *  *  7 

after  being       accompanied  by  a  letter  to  Smith,  containing  the  bill  of 

tain  potfsewkm  la*»g  an<1  invoice.    The  invoice  he  transmitted  to  the  plain- 

of  the  bill  of    tiffs,  but  the  bill  of  lading  he  delivered  to  the  defendants 

months,  sold™  Pearson  and  Price,  for  the  purpose  of  doing  the  needful  as 

the  goods         warehousemen.    The  bill  of  lading  made  the  wools  deliver- 

withoutany  .  . 

authority  for    able  to  order  or  amgns,  and  was  indorsed  in  blank  by  Fan 

— HeldThatit  *m*wew>  and  ^o.  The  wools  were  entered  in  Pearson  and 
was  a  question  Price's  books  in  Smith's  name,  and  as  his  property.  Smith 
whether  die      not  be*n8   at  *at  ^me  m  a  condition  to  pay  the  import 

principal  had    duties,  and  other  expenses  incident  to  the  wool,  prevailed 

not  by  his  r 

conduct  enabled  his  agent  to  hold  himself  out  to  the  world  as  a  person  having  autho- 
rity to  sell,  and  thereby  convey  a  title  to  the  vendee. 


L 
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upon  Pearson  and  Price  to  advance  the  money  required  for 
those  purposes,  on  the  security  of  the  ten  bales  in  question. 
The  other  twenty  were  then  forwarded  to  the  plaintiffs,  the 
bill  of  lading  still  remaining  in  the  bands  of  Pearson  and 
Price.  In  the  month  of  May  following,  Smith,  in  order  to 
pay  Pearson  and  Price  their  charges,  and  reimburse  them 
for  the  money  they  had  advanced,  sold  the  ten  bales  to  the 
defendant,  Clay,  for  579/« ;  and  by  Smith's  directions,  he 
paid  Pearson  and  Price  52,81.,  the  amount  of  their  lien,  and 
the  remainder  was  received  by  Smith  himself.  Smith  was  a 
mere  agent,  and  had  no  authority  whatever  to  sell  any  part 
of  the  wool.  The  plaintiffs,  upon  being  informed  of  this 
transaction,  demanded  the  ten  bags  of  wool  of  Pearson  and 
Price,  tendering  them  the  amount  of  their  warehouse 
charges,  and  after  a  demand  of,  and  refusal  by  all  the  de- 
fendants respectively,  to  deliver  the  wool,  the  •  present 
action  was  brought.  It  was  contended  on  the  part  of  the 
defendants,  that  although  an  agent  could  not,  on  general  prin- 
ciples, pledge  or  sell  the  goods  of  his  principal  without  his 
authority ;  yet  that  such  an  authority  might  be  implied  from 
the  conduct  of  the  principal  himself.  Here  the  plaintiff}, 
by  allowing  Smith,  their  agent,  to  import  the  wools  in  his 
own  name,  and  to  appear  to  the  world  as  the  true  owner, 
there  was  sufficient  ground  for  implying  an  authority  to  sell, 
and  convey  a  good  title  to  the  vendee.  The  Lord  Chief 
Justice  told  ,the  jury  that  the  question  for  their  consider- 
ation was,  whethet  Clay  had  purchased  the  wools,  under 
circumstances  which  ought  to  have  induced  a  reasonable, 
prudent,  and  cautious  man  to  believe,  that  Smith  was  a 
person  who  had  no  authority  to  sell;  and  his  lordship 
ruled,  that  if  a  man  takes  upon  himself  to  purchase  from 
another,  under  circumstances  which  ought  to  excite  his 
suspicion,  and  induce  him  to  discredit  the  authority  of  the 
person  selling,  a  sale  under  such  circumstances  could  not  be 
considered  bonft  fide,  and  therefore  the  vendee  could  not 
hold  the  goods,  if  it  afterwards  turned  out  that  the  person 
of  whom  he  bought  had  no  such  authority.    If  the  jury 
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should  be  of  opinion  that  the  sale  was  conducted  under 
such  circumstances  as  ought  to  have  excited  discredit  and 
distrust  in  Clay'*  mind  of  Smith**  authority  to  sell,  the  sale 
was  not  valid,  aud  the  plaintiffs  would  be  entitled  to  recover, 
but  if  otherwise,  they  ought  to  find  for  the  defendants.  The 
Jury  found  for  the  defendants. 

Copley,  A,  G./m  HifaryTerm  last,  moved  for  a  new  trial 
on  the  ground  of  misdirection.  It  is  perfectly  clear  that  this 
was  a  sale  to  Clay  under  such  circumstances  as  entitle  the 
plaintiffs  to  recover  the  possession  of  the  property.  Smith 
was  merely  an  agent  for  the  purpose  of  importing  the  goods 
and  transmitting  them  to  the  plaintiffs.  He  cjearly  had  no 
authority  to  dispose  of  them  in  any  way  whatever,  and  if  so, 
then,  in  point  of  law,  his  acts  cannot  bind  the  plaintiffs,  un- 
less they  did  something,  or  omitted  to  do  something,  which 
had  the  effect  of  imposing  on  the  person  who  made  the  pur- 
chase. The  question,  therefore,  for  the  consideration  of  the 
Jury  was,  whether  the  plaintiffs  had  so  conducted  themselves 
with  respect  to  the  goods,  as  to  induce  Clay  to  believe  that 
Smith  had  authority  to  sell.  There  is  no  principle  more 
clearly  established  in  the  law  merchant,  than,  that  an  agent 
cannot  bind  his  principal  beyond  the  scope  of  his  authority; 
and  it  is  upon  this  ground  that  a  factor,  whose  duty  is  to 
sell,  cannot  pledge  the  property  of  bis  principal.  Here, 
Smith  had  certainly  no  express  authority  to  sell ;  but  admit- 
ting that  an  authority  to  sell  may  be  implied,  what  evidence 
was  there  to  raise  the  implication  of  an  authority?  The 
only  fact  tending  that  way,  is,  that  the  plaintiffs  had  left  the 
bills  of  lading  indorsed  in  blank  in  the  h?nds  of  Smith;  but 
it  is  clear  that  a  bill  of  lading  gives  no  title  to  any  particular 
individual.  The  invoice  and  letter  of  advice,  are  the  instru- 
ments by  which  a  person  acquires  a  title  to  the  goods,  and 
they  were  kept  by  the  plaintiffs.  This  is  simply  the  case  of 
an  agent  residing  in  London,  employed  by  his  principal  to 
forward  goods  imported  on  his  account.  It  was  necessary 
that  Smith  should  have  possession  of  the  bill  of  lading  for 
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the  purpose  of  enabling  him  to  get  possession  of  the  goods, 
and  without  which  he  could  not  have  discharged  his  duty  as 
an  agent.  On  the  face  of  the  bill  of  lading  Smith  had  no 
title  to  the  goods,  there  being  no  name  mentioned  in  it. 
The  question  therefore  for  the  Jury  was,  not  whether  there 
was  any  thing  in  the  transaction  to  lead  Clay  to  suppose 
that  Smith  had  authority  to  dispose  of  the  goods,  but  whe- 
ther the  plaintiffs  did  any  thing  to  fix  them  with  an  act  which 
Smith  was  not  authorised  to  do  as  their  agent  If  the  plain- 
tiffs were  guilty  of  any  negligence  with  respect  to  the  trans* 
action,  then  it  must  be  admitted  that  they  would  be  bound 
by  the  consequences  resulting  from  their  conduct;  but 
although  Clay  might  suppose  that  all  this  was  in  the  ordi- 
nary course  of  business,  and  that  Smith  was  the  owner  of 
the  goods,  still,  unless  there  was  some  negligence  or  miscon- 
duct on  the  part  of  the  plaintiffs,  they  are  not  bound  by  the 
acts  of  Smith.  In  the  absence  of  all  evidence  of  negligence 
or  misconduct,  then  the  case  stands  nakedly  as  that  of  an 
agent  selling  the  goods  of  bis  principal  without  any  authority 
express  or  implied.    The  Court  having  granted  a  rule  nisi, 

Scarlett  and  jF.  Pollock  now  shewed  cause.  This  case 
was  properly  left  to  the  jury.  But  assuming  the  proposition 
put  on  the  other  side  to  be  correct,  still  there  was  quite 
enough  to  shew  that  Smith  had  an  implied  authority  to  sell 
the  goods  in  question.  It  is  not  necessary  that  an  agent 
should  have  an  express  authority  from  his  principal  to  sell> 
although  it  is  a  general  rule  of  law  that  an  agent  cannot  bind 
his  principal,  unless  he  acts  within  the  scope  of  bis  authority. 
In  Pickering  v.  Busk  (a)  it  was  held  that  such  an  authority 
may  be  implied  from  the  conduct  of  the  parties.  The  ques- 
tion then  is,  whether  in  this  case  the  conduct  of  the  plain- 
tiffs did  not  import  at  least  an  implied  authority  to  Smith  to 
sell.  Here  the  wools  are  imported  in  Smith's  own  name 
with  the  consent  of  the  plaintiffs.  To  all  the  world,  there? 
fort,  he  appears  as  the  pwner,  and  there  is  nothing  to  indi? 
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1824.       bail  for  £3/. ;  that  defendant  afterwards,  to  wit,  on  8tc.  at 
v^'"*^      &c.  without  any  reasonable  or  probable  cause  of  action 
9.  against  plaintiff  to  the  amount  of  1 5l. or  upwards,  maliciously 

Dsbvax.  caused  and  procured  plaintiff  to  be  arrested  and  kept  im- 
prisoned until  he  gave  a  bail  bond,  and  plaintiff  afterwards, 
to  wit,  on  &c.  at  &c.  paid  to  defendant  the  sum  of  5l.  5$. 
and  the  sum  of  3/.  13*.  6rf.  in  full  discharge  of  the  suit ; 
which  sum  of  51.  5#.  defendant  accepted  of  and  from  plain- 
tiff as  the  amount  of  the  debt  in  the  suit,  and  the  sum  of 
3/.  135.  Gd.  as  the  amount  of  the  costs;  that  such  proceed* 
ings  were  thereupon  had  in  the  suit,  that  it  was  ordered  by 
one  of  the  Judges  of  the  said  Court,  that  all  proceedings  in 
the  suit  should  be  staid,  which  order  was  afterwards  made  a 
rule  of  the  said  Court,  and  the  said  action  was  and  is  by 
means  of  the  premises  and  according  to  the  rules  and  prac- 
tice of  the  said  Court  wholly  discharged,  ended,  and  deter* 
mined.  By  means  of  which  said  premises,  8cc.,  concluding 
in  the  usual  form.  Plea,  the  general  issue,  not  guilty,  and 
issue  thereon.  At  the  trial  before  Abbott,  C.  J.  at  the 
London  adjourned  Sittings  after  Trinity  Term,  18%3,  proof 
was  given  of  the  affidavit  to  hold  to  bail,  of  the  bill  of  Mid* 
dlesez  indorsed  for  bail  for  23/.,  of  the  arrest,  and  of  the 
execution  of  the  bail  bond,  the  expense  of  which,  being 
1/.  9*.,  the  plaintiff  had  paid.  The  following  facts,  were 
then  detailed  in  evidence.  The  plaintiff  was  a  baker,  and 
the  defendant  a  carpenter.  The  defendant  had  done  work 
for  the  plaintiff,  and  the  plaintiff  bad  supplied  the  defendant 
with  bread.  .  Mutual  claims  thus  arose  between  them, 
v  respecting  the  amount  of  which  they  differed,  and  the  plain- 

tiff desired  the  defendant  to  send  him  his  bill,  in  consequence 
of  which  the  defendant,  next  day,  told  the  plaintiff  "  that  he 
had  reckoned  up  his  book,  and  that  there  was  5/.  coming  to 
him/'  The  defendant's  attorney  then  wrote  a  letter  to  the 
plaintiff,  demanding  the  payment  of  the  "  balance"  dub  to 
the  defendant.  The  defendant's  claim  for  work  done,  not 
deducting  the  plaintiff's  claim  for  bread  supplied,  amounted 
to  £0/.,  which  sum  the  plaintiff  tendered,  but  the  defendant 
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refused  it,  saying,  first,  that  it  was  more  than  was  due,  and 
afterwards,  that  he  had  put  the  job  into  the  hands  of  his 
attorney  and  therefore  could  not  settle  it  himself.  Subse- 
quently to  the  arrest,  the  defendant  was  asked  why  he  had 
arrested  the  plaintiff  for  23/.,  and  whether  he  had  in  fact 
cast  up  his  book ;  to  which  he  replied,  that  there  had  been 
obstinacy  on  both  sides,  and  that  upon  the  casting-  up  of  his 
book,  "  there  was  5l.  coming  to  him."  The  plaintiff  ulti- 
mately paid  51. 5s.  for  the  debt,  and  SL  13s.  6d.  for  the;  costs, 
and  the  defendant  gave  a  receipt  for  those  sums,  in  which  he 
described  the  former  as  the  balance  due  to  him.  The  rule* 
of  Court  for  staying  the .  proceedings  was  then  put  in, 
and  closed  the  plaintiff's  case.  Three  objections  were 
taken  for  the  defendant.  First,  that  the  rule  of  Court,  stay- 
ing proceedings,  was  not  a  legal  termination  of  the  former 
suit.  Second,  that  though  the  plaintiff  had  a  right  of  set- 
off, the  defendant  was  not  bound  by  that  right,  and  as  there 
was  a  debt  of  20/.  due  to  the  defendant,  he  had  reasonable 
and  probable  cause  for  the  arrest ;  and  on  this  point,  Brown 
v.  Pigeon  (a)  was  cited  and  relied  on  for  the  defendant,  and 
Turlington's  case  (&),  and  Dromfield  v.  Archer  (c),  for  the 
plaintiff.  Third,  that  in  this  form  of  declaration  the  plaintiff 
could  not  give  evidence  of  the  set-off,  because  the  special 
facts  were  not  set  out,  and  as  the  evidence  now  stood,  there 
was  a  fatal  variance  between  that  and  the  declaration.  The 
Chief  Justice  overruled  all  these  objections,  leaving  it  to 
the  Jury,  upon  consideration  of  all  the  facts,  to  say,  whether 
the  arrest  was  or  was  not  malicious.  The  Jury  found  a  ver- 
dict for  the  plaintiff,  damages  5/.,  and  the  defendant  had 
liberty  to  move  to  enter  a  nonsuit. 

Gurney,  in  Michaelmas  Term,  having  moved  accordingly, 
and  obtained  a  rule  nisi  on  all  the  points,  either  for  a  nonsuit 
Or  a  new  trial, 

Scarlett  and  Archbold  now  shewed  cause.    The  facts  of 
(a)  2  Campb.  594.      (6)  4  Burr.  1996.    (r)  Ante,  vol.  i.  67. 
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this  case  are  sufficient  to  support  the  verdict,  and  the  Jury 
have  drawn  the  proper  conclusion  from  them.  Looking 
at  the  whole  transaction,  it  is  plain  that  there  was  a  full 
understanding  between  the  parties,  that  the  balance  of  ac- 
counts was  to  be  the  only  existing  debt.  The  defendant,  by 
repeated  acts,  shewed,  that  he  knew  bl.  to  be  the  amount  of 
that  debt ;  for  first  he  says,  "  I  have  cast  up  my  book,  and 
there  is  5l.  coming  to  me ;"  then  he  authorises  his  attorney 
to  demand  payment  of  "  the  balance"  due  to  him ;  and 
lastly,  when  VOL  is  tendered  to  him,  he  declines  accepting 
it,  saying,  that  there  is  not  so  much  due.  In  point  of 
law,  also,  this  action  is  maintainable.  Where  there  are  mu-  ' 
tual  accounts  between  two  parties,  the  one  cannot  legally 
arrest  the  other  for  more  than  the  actual  balance,  for  under 
such  circumstances  the  statute  of  set-off  provides  that  the 
real  debt  shall  be  taken  as  the  ground  of  arrest  This  was 
decided  in  Turlington's  case,  and  Lord  Mansfield  mentions 
that  decision  in  terms  of  approbation  in  the  case  of  Barclay 
v.  Hunt  (a).  Again,  Dromfield  v.  Archer  is  expressly  m 
point  with  thp  present  case,  and  the  reasoning  of  the  Court 
there  is  peculiarly  applicable  here.  The  rule  there  laid 
down,  and  which  must  govern  in  all  cases  of  this  kind,  is, 
that  the  reasonable  and  probable  cause  for  arrest  is  to  obtain 
security  for  the  payment  of  the  sum  really  due,  and  the  sum 
really  due  is  the  balance,  and  no  more. 

Gurnet/  and  Chitty,  contriL  There  was  a  sum  of  £0/.  ac- 
tually due  to  the  defendant,  and  therefore  Brown  v.  Pigeon 
is  a  direct  authority  to  shew  that  he  had  reasonable  and  pro- 
bable  cause  for  the  arrest.  It  was  not  proved  at  the  trial 
that  the  defendant  had  agreed  to  consider  the  balance  of  ac- 
counts as  the  existing  debt,  and  certainly  he  was  not  by  law 
bound  to  do  so;  because  the  statute  merely  authorises  a  set- 
off, it  does  not  expressly  direct  that  it  shall  be  made ;  in 
which  respect  it  materially  differs  from  the  5  G.  $.  c.  10.  as 
to  mutual  credits.  But  even  if  in  strictness  of  law  the  ba- 
(a)  4  Burr.  1992. 


Aubtiv 


TRINITY  TERM,  FIFTH  GEO.  IV.  657 

lance  only  is  the  debt,  still  it  is  not  a  necessary  consequence        1844. 
that  an  arrest  for  a  larger  sum  is  malicious ;  the  malice  can- 
not be  presumed,  it  must  be  shewn,  and  there  was  no  v. 
evidence  of  it  here.     But  upon  this  declaration  it  was      Dbw,a,c' 
not  competent  to  the  plaintiff  to  give  evidence  of  his  cross 
demand,  because  it  does  not  set  out  the  special  circumstances 
out  of  which  that  demand  arose,  and  does  not  inform  the 
defendant  clearly  on  what  grounds  the  action  is  brought.    It 
merely  avers,  in  general  terms,  that  the  defendant  had  no 
reasonable  or  probable  cause  of  action,  whereas  it  should 
have  shewn  how  that  was,  by  stating  that  there  were  mutual 
debts  and  credits,  and  that  the  balance  due  upon  them  was 
less  than  15/. 

Abbott,  C.  J. — I  think  this  rule  ought  to  be  discharged. 
It  is  by  no  means  clear  to  me  that  the  general  question  of 
law  arises  in  this  case,  because  the  evidence  undoubtedly 
tends  to  shew  that  there  was  an  understanding  between  the 
parties  that  the  balance  of  accounts  only  was  to  be  treated 
as  the  existing  debt.  It  was  in  proof  that  the  defendant  had 
declared,  previous  to  the  arrest,  that  only  bl.  was  due  to  him; 
and  I  am  at  a  loss  to  conceive  how  he  can  afterwards  con- 
tend that  he  has  reasonable  and  probable  cause  for  arresting 
the  plaintiff  for  £3/.  I  am  however  of  opinion,  upon  the 
general  question  of  law,  that  by  the  true  construction  of  the 
statute  of  set-off,  where  there  are  mutual  claims,  the  balance 
only,  is,  as  the  foundation  for  an  arrest,  the  real  existing  debt. 
Lord  Elienborough  certainly  did,  in  one  instance,  express  a 
contrary  opinion ;  but  with  all  the  respect  which  I  entertain 
for  his  decisions,  I  cannot  refrain  from  observing,  that  Brawn 
v.  Pigeon  was  a  nisi  prius  decision  only,  and  that  by  the 
mode  in  which  that  action  terminated,  a  juror  having  been 
withdrawn,  the  parties  were  precluded  from  the  possibility 
of  having  his  opinion  reconsidered.  The  question  has  sub- 
quently  been  before  the  Court  in  the  recent  case  of  Dromfield 
v.  Archer,  on  which  occasion  the  former  case  was  cited, 
but  not  meted  upon,  for  there  the  arrest  being  made  on  one 

VOL.  iv.  v  v 
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1834.       side  of  the  account  only,  was  held  to  be  without  probably 
*•*>***      cause,  and  malicious;  and,  upon  reconsideration,!  coufeaa 
V+.  *      that  decision  appears  to  me  to  be  consistent  both  with  jua- 
Debvam.     tice  and  with  common  sense.    Then,  it  has  been  objected 
that  the  declaration  is  insufficient,  because  k  does  not  allege 
that  the  defendant  had  no  cause  of  action  against  the  plain- 
tiff, but  only,  that  he  had  no  reasonable  or  probable  c*vse  rf 
action  to  the  amount  for  which  he  arrested  the  plaintiff* 
The  language  of  the  declaration  is  certainly  loose  and  indis- 
tinct, but  the  averment  is,  I  think,  sufficient  for  the  admis- 
sion of  evidence  of  the  real  merits  and  justice  of  the  case^ 
and  they  clearly  shew  that  the  plaintiff  was  entitled  to  main- 
tain the  action.     For  these  reasons  I  am  of  opinion  that  we; 
ought  to  discharge  this  rule. 

Holkoyd,  J.  (a)  and  Littlkdalb,  J.  concurred* 

Rule  discharged. 
(«)  Bait  let,  J.  was  sitting  in  the  Bail  Court. 


Friday,  SlDAWAY  V.  Hay. 

June  25. 
Discharge  an-  DECLARATION  in  debt  for  goods  sold  and  delivered, 

<tera^C°tioD    w**  COII,II10,I  counts.      Pleas — first,  the  general  issue; 

is  an  effectual   second,  the  statute  of  limitations ;  and  third,  that  plaintiff 

tion  for  a*       ought  not  to  have  or  maintain  his  action,  because  defendant 

debt  contract-  9^ySf  that  before  and  on  1st  January,  1814,  and  from  thence 

ed  in  £tu[unu§ 

by  a  Scotch      continually  until  the  sequestration  of  the  estate,  heritable* 

trader  before    an(j  moveable,  real  and  personal  of  defendant,  alter  meur 

tion.  tioned,  he  was  a  merchant  and  trader  in  gross  and  by  retail, 

to  wit,  an  ironmonger,  residing  and  carrying  on  his  said  trade 

at  Edinburgh,  in  that  part  of  the  United  Kingdom  called 

Scotland,  and  during  all  that  time  sought  his  living  by 

buying  and  selling,  and  that  defendant,  on  the  day  and  year 

aforesaid,  became  indebted  to  persons  trading  under  the 
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inn  of  C.  and  Co.  in  the  sum  of  186/.  159.  €d.  for  a  just 
aod  true  debt,  and  was  also  indebted  to  divers  other  per- 
sons in  divers  large  sums  of  money,  and  being  so  indebted 
and  being  insolvent/and  unable  to  pay  the  said  debt  due 
to  Messrs.  C.  &  Co.  and  the  said  other  debts,  afterwards, 
on  &c.  at  Edinburgh  aforesaid,  became  and  was   under 
legal  diligence  by  horning  and  caption,  against  him  for  the 
debt  due  to  C.  &  Co.,  and  having  fled  for  his  personal 
safety  from  such  diligence,   did   afterwards,  and  within 
four  months  of  the  last  step  of  the  said  diligence,  with 
concurrence  of  the  said  C.  &  Co..  to  whom  he  was  so 
indebted  as  aforesaid,  apply,  by  summary  petition  to  the 
Lords  in  Council  and  Session  of  the  first  division  of  the 
Court  of  Session  in  Scotland,  for  the  sequestration  of  the 
whole  real  and  personal  estate  of  him,  defendant;  that  a 
sequestration  was  granted  and  meetings  fixed  and  advertised 
as  required  by  54  Geo.  3.  c.  137.  s.  16.,  and  that  the  petition 
was  registered  as  required  by  the  22d  section  of  the  same 
statute ;  that  meetings  were  holden  accordingly,  and  that  at 
the  first  an  interim  factor,  and  at  the  second  a  trustee,  were 
respectively  chosen ;  and  that  meetings  for  the  examination 
of  the  defendant  were  appointed  and  advertised  pursuant  to 
the  S2d  section  of  the  same  statute.    The  plea  then  set  out 
the  amount  of  the  debts  actually  proved,  and  the  amount  of 
the  debts  of  those  creditors  who  consented  to  the  defendant's 
discharge,  shewing  that  the  consent  was  conformable  to  the 
provisions  of  the  6 1st  and  64th  sections.    It  then  set  out  a 
petition  in  the  form  required  by  the  6 1st  section,  and  stated 
that  the  Lords  in  Council  and  Session  aforesaid  did,  on  the 
Uth  March,  1818,  find  defendant  entitled  to  be  finally  dis- 
charged of  all  his  debts  contracted  before  the  said  applica- 
tion to  sequestrate  his  estate,  and  did  grant  commission  to 
die  sheriff  depute  for  the  county  of  Edinburgh  to  take 
defendant's  oath.    It  then  averred  that  defendant  did  make 
oath  that  he  had  complied  with  all  the  requisites  of  54  Geo* 
3.  c.  137-,  and  that  afterwards,  to  wit,  on  the  2d  June,  1820, 
the  Court  of  Session,  by  their  decree,  did  find  the  defendant 

u  u  S 
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had  complied  with  all  the  requisites  of  the  statute,  an<£ 
therefore  found  him  freed  and  discharged  of  all  debts  con- 
tracted by  him  before  the  2 1 8t  May,  1 8 1 6.  It  then  averred, 
that  the  several  supposed  debts  and  causes  of  action  men- 
tioned in  the  declaration,  accrued  to  plaintiff  before  the  2 1st 
May,  1816,  and  were  proveable  under  the  said  sequestra- 
tion. Plaintiff  took  issue  on  the  first  two  pleas,  and  to  the 
third  replied,  that  the  said  causes  of  action  accrued  to  him 
in  England.  Demurrer  to  the  replication,  and  joinder  in 
demurrer. 

Scarlett,  in  support  of  the  demurrer.  The  question 
raised  upon  these  pleadings  is  one  of  some  novelty,  and  of 
great  importance,  namely,  whether  a  man  who  has  been 
made  a  bankrupt,  and  obtained  his  certificate  according  to 
the  laws  of  Scotland,  is  thereby  discharged  from  debts  in- 
curred in  England  previously  to  his  bankruptcy.  On  the 
part  of  the  defendant  it  is  contended,  that  he  is,  and  conse- 
quently that  the  plea  put  upon  the  record  in  this  case 
is  a  good  answer  to  the  action.  The  question  will  turn 
upon  the  construction  which  the  Court  shall  think  ought  to 
be  given  to  the  statute  54  Geo.  3.  c.  137-  That  statute 
enacts,  that  after  the  diets  are  fixed  for  the  examination  of 
the  bankrupt  and  others,  "  the  trustee  shall  immediately 
publish  an  advertisement  in  the  Edinburgh  Gazette,  and  in 
the  London  Gazette,  intimating  to  the  creditors  his  appoint- 
ment as  trustee  on  the  bankrupt  estate,  the  two  days  fixed 
for  the  examination  of  the  bankrupt,"  &c.  (section  33.); 
and  that "  after  the  period  assigned  for  the  second  dividend, 
it  shall  be  lawful  for  the  bankrupt,  with  concurrence  of  the 
trustee,  and  four-fifths  of  the  creditors  in  number  and  value, 
to  apply  to  the  Court  of  Session  by  petitiou,  praying  that 
he  may  be  held  as  finally  discharged  of  all  his  debts  con- 
tracted before  the  application  for  sequestration;  and  this 
petition,  being  intimated  upon  the  wall,  and  in  the  Edm- 
burgh  Gazette  and  London  Gazette,  the  Court  shall,  at  the 
distance  of  not  less  than  three  calendar  months  thereafter, 
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resume  the  consideration  thereof/9  &c.  (section  61).  Here  1824. 
are  provisions  that  the  English  creditors  may  be  made  ac-  ^  v*-f 
quaroted  with  all  the  proceedings  under  the  sequestration,  «. 

from  the  first  stage  to  the  last;  and  it  is  difficult  to  imagine  * 

what  view'  the  legislature  could  have  in  making  such  provi- 
sions, except  that  the  English  creditors  should  have* an 
equal  opportunity  with  the  Scotch  creditors  of  proving  their 
debts ;  and  in  default  of  such  proof,  should  be  concluded 
by  the  bankrupt's  discharge,  in  common  with  the  Scotch 
creditors.  There  is  no  express  decision  to  this  effect  to  be 
found,  but  it  has  been  decided,  "  that  a  certificate  obtained 
under  an  English  commission  operates  as  a  discharge  of  the 
debts  of  Scotch  creditors,  proveable  under  the  commis- 
sion;" Bank  of  Scotland  v.  Cuthbert  (a);  and  by  parity  of 
reasoning,  the  converse  of  the  rule  should  hold  good  in  the 
present  case.  Upon  all  general  principles,  both  of  law  and 
justice,  a  man  who  is  discharged  from  his  debts  by  a  com- 
petent authority  in  his  own  country,  ought  to  be  discharged 
as  against  all  the  world.  [Bay ley,  J.  It  has  been  held, 
that  a  certificate  obtained  in  Ireland  is  not  a  discharge  of  a 
debt  previously  incurred  in  England  (b).  Would  a  certifi- 
cate under  the  5  Geo.  £.  c.  30.  obtained  here,  be  a  discharge 
of  a  debt  previously  incurred  in  Scotland  f]  If  the  debt 
would  be  proveable  under  the  commission  (c),  the  presump- 
tion seems  to  be  that  it  would.  [Best,  J.  Such  a  certificate 
would  not  affect  a  debt  incurred  in  one  of  the  British  colo- 
nies; that  has  been  repeatedly  decided  (rf).  Bayley,3. 
Since  the  union  of  England  and  Scotland,  the  presumption 
certainly  seems  to  be  that  each  country  would  be  bound  by 
the  bankrupt  laws  of  the  other,  unless  a  special  exception  is 
to  be  found  in  any  statute  which  prevents  a  Scotch  se- 
questration from  discharging  debts  previously  incurred  in 
England;  and  I  am  not  aware  of  any  such  statute.]  None 
such  is  to  be  found.    No  case  can  be  cited  directly  in 

(«)  1  Rose,  4<tt.     (6)  Quin  v.  Ketfc,  2  H.  Bl.  563.     (c)  Section  93. 

(<0  Vide  CUve  v.  Mills,  Cooke's  B.  L.  37a.     Montagu's  B.  L.495. 
etseq.  aod  the  cases  there  collected. 
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point;  but  reasoning  upon  the  language  of  the  54  Geo.  3. 
a  137.,  and  upon  general  principles  of  law  and  justice,  it  is 
submitted  for  the  defendant,  that  this  debt  was  discharged 
by  his  certificate ;  and  therefore  that  his  plea  is  good,  and 
entitles  him  to  the  judgment  of  the  Court  on  demur- 
rer. 

.Campbell,  contra.  .  This  plea  is  bad.  A  certificate  ob- 
tained under  a  Scotch  sequestration  is  no  bar  to  a  debt 
previously  incurred  in  England.  Numerous  cases  hue 
established,  that  a  contract  made  by  the  bankrupt  in  i 
foreign  country,  before  his  bankruptcy,  cannot  be  affected 
by  a  certificate  obtained  by  him  in  bis  own  country ;  the 
contract  must  originate  in,  or  be  connected  with,  the  coos- 
try  in  which  the  certificate  is  obtained,  in  order  to  make  the 
plea  of  bankruptcy  an  answer  to  an  action  for  the  debt 
arising  out  of  that  contract.  Balantine  v.  Gohb*g(*)t 
Peddcr\.  Macrnaster (A),  Potter  v.  Brown (c),  Burrow*. 
Jemino(d),  Quin  v.  Keefe(e),  and  Smith  v.  Buchanan  (/")• 
With  reference  to  such  a  question  as  this,  the  Scotch  Court 
of  Judicature  is  &  foreign  Court,  and  must  be  so  considered 
here.  In  construing  such  a  statute  as  the  54  Geo.  3.  c.  137- 
the  Court  will  bear  in  mind,  that  it  has  local  and  special 
objects  only  in  view;  and  will  so  adapt  their  construction  of 
general  words  used  in  it,  as  to  effect  those  local  and  special 
objects,  and  those  only.  The  very  title  of  the  act  shews  that 
its  operation  was  intended  to  be  confined  exclusively  to 
Scotland,  for  it  is  entitled,  "  An  act  for  rendering  the  pay- 
ment of  creditors  more  equal  aud  expeditious  in  Scotland; 
in  other  words,  for  rendering  more  equal  and  expeditious 
the  payment  of  Scotch  creditors ;  for  it  can  have  no  0*** 
meaning.  Prima  facie,  therefore,  the  whole  purview  of  the 
act  must  be  taken  to  apply  to  Scotch  creditors  only,  w>Iess 
it  can  be  shewn  clearly,  that  it  has  a  more  extended  appli- 
cation, which  has  not  been  done  by  the  other  side,  either 

(«)  Cooke's  B,  L.  1 15.  (6)  8  T.  R.  609.  (c)  5  £•»*> wi 

(d)  2  Str.  733.  (e)  t  H.  Bt.  553.  (f)  1  Bill,  «• 
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upon  principle  or  authority.    It  is  quite  clear,  as  has  been        16&4< 
already  intimated  by  the  Court,  that  a  certificate  obtained     ^V*J- 
here  under  the  5  Geo.  2.  c.  30.  would  be  no  bar  to  a  debt  v. 

previously  incurred  in  Scotland;  and  yet  the  title  of  that  Hat* 
act  is  much  more  general  than  that  of  the  54  Geo.  3.  c.  137* 
it  being  entitled,  "  An  act  to  prevent  the  committing  of 
frauds  by  bankrupts."  It  was  indeed  held  by  the  present 
Lord  Chancellor  in  Selkrig  v.  Davis(a)}  that  "  a  commission 
of  bankrupt  vests  in  the  assignees  under  it  all  the  personal 
or  moveable  property  of  the  bankrupt ;  precluding  creditors 
in  Scotland  from  attaching,  by  legal  process,  the  personal  or 
moveable  property  of  the  bankrupt  in  that  country,  or  from 
administering  it  in  a  course  of  distribution  under  a  seques- 
tration." But  even  if  that  case  furnishes  an  authority  for 
the  converse  proposition,  that  a  sequestration  passes  the 
personal  property  of  the  bankrupt  in  England,  and  thereby 
precludes  the  English  creditor  from  all  remedy  but  that  of 
proving  under  it;  still,  what  is  to  become  of  the  real  pro- 
perty of  the  bankrupt  ?  It  was  held  in  that  case,  that  "  the 
commission  does  not  affect  the  heritable  or  real  property 
of  the  bankrupt  out  of  England;99  and  therefore,  Reasoning 
&  converso,  a  sequestration  would  not  affect  the  real  pro- 
perty of  the  bankrupt  in  England;  and  from  such  a  state 
of  things  the  greatest  difficulty  and  inconvenience  must 
arise.  Both  these  points  were  also  decided  the  same  way 
by  the  Court  of  Session  of  Edinburgh,  in  the  case  of  the 
Bank  of  Scotland  v.  Cuthbert  (b) ;  though  the  Court  were 
not  unanimous  there  in  the  opinion,  that  the  sequestration 
could  not  be  awarded.  It  is  true,  that  in  the  latter  case  the 
Court  were  unanimously  of  opinion,  that  "  a  certificate  ob- 
tained under  an  English  commission  operates  as  a  discharge 
of  the  debts  of  Scotch  creditors  proveable  under  the  com- 
mission :"  but  the  Lord  Chancellor  did  not  go  that  length, 
at  least  not  in  express  terms,  in  the  former  case  of  Selkrig 
v.  Davis;  and  it  by  no  means  follows,  even  if  he  had,  that 
the  converse  of  the  proposition  must  hold  good.    Indeed, 

(a)  9  Rose,  291.  (6)  1  Rose,  Append.  469. 


064  CA8E8  IN  THE  KING'S  BENCH*  < 

1824.       there  is  one  direct  authority  for  saying  that  it  would  not, 

v^v^^      Lewis  *v.  Owen  (a),  where  this  Court  declared,  "  that  a  cer- 

v.  tificate  under  a  commission  of  bankruptcy  in  Ireland,  since 

*****'       the  union  with  that  country,  could  have  no  greater  operation 

than  a  certificate  under  a  Scottish  sequestration,  which  om» 

never  thought  to  discharge  a  debt  contracted  in  England." 

Upon  this  authority,  and  upon  the  true  construction  of  the 

act,  as  applying  to  Scotland  only,  it  is  submitted,  that  the 

certificate  pleaded  in  this  case  is  no  bar  to  the  plaintiff 's 

debt,  and  therefore  that  he  is  entitled  to  the  judgment  of 

the  Court.     He  also  referred  to  Jeffrey  v.  M'Taggart  (b), 

and  Godwin  v.  Forbes  (c). 

Scarlett,  in  reply.  The  evident  object  of  the  statute  is, 
that  all  the  property  of  the  bankrupt,  wherever  situate,  and 
of  whatever  kind,  should  pass  under  the  sequestration;  and 
if  so,  it  is  a  necessary  consequence  that  the  bankrupt  should 
bft  discharged  from  all  his  creditors.  Sect.  31.  provides, 
that  all  the  heritable  and  real  property  of  the  bankrupt  shall 
be  vested  in  the  trustee;  "  declaring  that  the  rules  of  pre- 
ference, or  ranking  between  the  creditors  of  the  ancestor 
and  those  of  the  heir  by  the  law  of  Scotland,  are  not  meant 
to  be  altered  by  any  thing  contained  in  this  act;11  and  there- 
ore  clearly  applying  to  all  the  creditors,  of  whatsoever  kind 
or  country.  Then  sect.  61.  enacts,  "  That  in  case  no  pro- 
posal of  composition  is  made  in  the  manner  before  speci- 
fied, or  in  case  the  same,  when  made,  shall  become  inef- 
fectual, no  other  proposal  of  a  similar  kind  shall  be  attended 
to  by  the  trustee,  or  be  of  any  effect,  unless  proof  is  made 
that  the  same  has  been  assented  to  by  every  creditor  without 
exception."  It  is  impossible  to  contend  that  words  so  com- 
prehensive as  these,  can  contain  any  exception  in  respect  to 
English  creditors,  they  must  mean  every  creditor  in  every 
part  of  the  world;  and  therefore  this  clause  is  strong  to 
shew,  that  the  act  intends  the  sequestration,  and  the  certi- 
ficate under  it,  to  operate  as  against  all  the  world.  [Bayley, 

(a)  4B.&A,  664.       (6)  la  fi.  ft.  Feb.  1817.       (e)  1  Buck.  6T. 
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J.  May  not  that  section  mean  every  creditor  that  has  proved*  v  ^^ 
under  the  sequestration  ?]  There  are  no  words  in  the  clause 
to  give  it  any  such  limitation ;  and  as  respects  the  subject 
of  it,  namely,  a  proposal  for  a  composition,  the  act  of 
proving  cannot  alter  the  situation  or  the  rights  of  the  cre- 
ditors. 

Cur.  adv.vult. 

Judgment  was  now  delivered  by 

Abbott,  C.  J. — This  cfcse  was  argued  in  Easter  Term 
last  year,  when  the  present  Lord  Chief  Justice  Best  was 
one  of  the  Judges  of  this  Court.  It  stood  over  some  time, 
that  an  amendment  might  be  made  in  the  defendant's  spe- 
cial plea,  and  afterwards  for  the  consideration  of  the  Court* 
The  judgment  which  I  am  now  about  to  deliver,  is  to  be 
considered  as  the  opinion  of  my  brother  Bay  ley,  my  brother 
Holroyd,  and  myself;  and  we  are  of  opinion  that  judgment 
should  be  given  for  the  defendant.  .  This  was  an  action 
of  debt  for  goods  sold  and  delivered,  and  on  the  common 
money  counts,  the  venue  being  laid  in  London.  The  de- 
fendant pleaded  the  general  issue,  and  the  statute  of  limita* 
tions,  on  which  no  question  arises.  He  has  also  pleaded, 
that  before,  and  at  the  time  of  the  accruing  of  the  several 
causes  of  action  in  the  declaration  mentioned,  and  also  be- 
fore and  on  the  1st  day  of  January,  18)6,  and  from  thence 
continually,  till  the  sequestration  of  his  estate  in  the  plea 
after  mentioned,  he  was  a  merchant  and  trader,  residing  and 
carrying  on  his  trade  at  Edinburgh  in  Scotland.  ■  It  then 
proceeded  to  allege,  with  all  due  formality,  the  sequestra- 
tion and  the  decree  of  the  Lords  of  Council  and  Sessions, 
discharging  him  from  all  debts  contracted  before  the  21st 
May,  1816,  being  the  date  of  the  application  for  sequestra- 
tion ;  and  averred  that  the  plaintiff's  several  causes  of  ac- 
tion accrued  before  that  day,  and  were  proveable  under  the 
sequestration.  To  tins  plea  the  plaintiff  has  replied,  that 
the  several  causes  of  action  accrued  in  England.  .  The  de- 
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fendant  has  demurred  to  the  replication,  and  the  plaintiff  has 
joined  in  demurrer.  The  plea  is  framed  on  the  54  Geo.  3. 
c.  137.  of  which  statute  the  6 1st  section  gives  the  dis- 
cbarge. The  statute  is  entitled,  "  An  act  for  rendering  the 
payment  of  creditors  more  equal  and  expeditious  in  Scot- 
land:" and  the  question  is,  whether  a  trader  residing  in 
Scotland,  and  during  such  residence  contracting  a  debt  in 
England,  can  be  discharged  from  it  under  a  sequestration 
issued  in  Scotland  in  conformity  to  that  statute,  in  like  man- 
ner as  he  would  from  a  debt  contracted  in  Scotland.  The 
statute  is  an  act  of  parliament'  of  the  United  Kingdom, 
competent  to  legislate  for  any  part  of  the  kingdom,  and  to 
bind  the  rights  of  all  persons  residing  in  England,  equally 
with  those  of  persons  residing  in  Scotland.  It  raises,,  there- 
fore, no  question  as  to  the  authority  of  the  power  by  which 
the  statute  was  passed;  and  the  question  must  turn  merely 
on  the  construction  and  effect  of  this  act.  By  the  6 1st  sect, 
the  bankrupt  is  enabled,  by  the  means  therein  mentioned, 
to  apply  to  the  Court  of  Session  by  petition,  praying  that 
he  may  be  held  as  finally  discharged  of  all  his  debts  con- 
tracted before  the  application  for  sequestration;  and  the 
Court  is  authorised,  under  the  circumstances  therein  men- 
tioned, to  pronounce  an  act  or  order  in  terms  of  the  prayer 
of  the  petition.  The  expression  is,  "  all  debts/9  and  it  is 
used  without  any  reference  or  regard  to  the  place  where  the 
debts  may  have  been  contracted.  It  must  be  admitted, 
that  notwithstanding  this  generality  of  expression,  it  is  pos- 
sible that  debts  contracted  in  England  may  be  out  of  the 
general  *  view  of  the  statute,  and  therefore  not  comprised  in 
the  term  "  all  debts."  There  is  not,  however,  a  single  ex- 
pression importing  that  debts  contracted  in  England  are  to 
be  excluded  in  any  way  from  the  operation  of  the  statute* 
There  are  many  provisions  manifestly  shewing  the  contrary. 
By  the  15th  section,  the  creditor  of  any  trader,  without 
reference  to  bis  country,  residence,  or  place  of  business, 
may  petition  for  a  sequestration,  the  deposition  being  made 
before  auy  Judge,  Ordinary,  or  Justice  of  the  Peace;  and 
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the  sequestration  is  to  be  of  the  debtor's  whole  estate  and        1824. 
effects,  heritable  and  moveable,  real  and  personal,  for  the     s 
benefit  of  his  whole  just  and  lawful  creditors.    By  the  1 7th  v. 

section,  the  interim  manager  is  to  take  possession  of  the  T* 

bankrupt's  whole  estate  and  effects,  and  of  all  title-deeds 
and  instructions  of  his  effects ;  and  the  bankrupt  must,  if 
required,  grant  powers  of  attorney  or  other  deeds  necessary  - 
or  proper  for  recovering  his  estate  and  effects  in  foreign 
parts.  By  the  25th  section,  the  bankrupt  is  required  to 
exhibit  a  state  of  his  affairs,  specifying  his  whole  estate  and 
effects,  heritable  and  moveable,  real  and  personal,  wherever 
situated.  By  the  29th  section,  when  the  nomination  of  a 
trustee  has  been  approved,  the  Court  shall  order  the  bank- 
rupt to  execute  the  proper  deeds  of  conveyance,  making 
over  to  the  trustee  his  whole  estate  and  effects,  heritable  and 
moveable,  real  and  personal,  wherever  situate,  with  full 
power  of  recovery  and  sale  for  the  behoof  of  the  creditors ; 
and  on  his  refusal  so  to  do,  he  is  punishable  by  imprison- 
ment: and  whether  such  deeds  be  executed  or  not,  the 
whole  estate  and  effects,  of  whatever  kind  and  wherever 
situate  (in  so  far  as  may  be  consistent  with  the  laws  of 
other  countries,  where  the  effects  are  out  of  Scotland),  shall 
be  deemed  to  be  vested  in  the  trustee  for  behoof  of  the 
creditors.  By  the  53d  section,  the  bankrupt  is  to  make 
oath  of  the  truth  of  the  account  of  his  estate  and.  effects, 
heritable  and  moveable,  real  and  personal.  By  the  41st 
section,  the  trustee  is  to  proceed  to  recover  and  convert  into 
money  the  whole  estate  under  his  management  or  power, 
whether  at  home  or  in  foreign  parts.  By  the  43d  section, 
oaths  of  verity  upon  debts  may  be  taken  before  a  Judge, 
Ordinary,  or  Justice  of  the  Pealce;  and  where  any  creditor 
is  out  of  the  kingdom  of  Great  Britain  and  Ireland,  an  oath 
of  credulity  by  his  agent,  taken  in  the  same  manner,  shall  be 
sufficient.  Upon  the  view  of  these  several  clauses,  it  isvmamV 
fast  that  all  the  property  of  the  bankrupt  of  every  kind,  and 
wherever  situate,is  to  be  taken  from  him  for  the  payment  of  his 
debts,  and  that  creditors  wherever  resident,  may  prove  their 
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debts  and  receive  their  share  of  the  estate*  But  this  is 
not  all;  notices  are  required  to  be  given  in  the  London 
Gazette  as  well  as  the  Edinburgh  Gazette,  on  important 
occasions;  as,  for  the  meetings  to  chuse  the  interim 
manager  and  trustee,  by  section  16 ; — of  the  appointment  of 
the  trustee  and  of  the  two  days  appointed  for  the  public 
examination  of  the  bankrupt  as  to  the  state  of  his  affairs,  by 
section  32; — of  the  meetings  of  creditors  for  directing 
a  sale  of  remaining  effects  and,  of  the  times  of  the 
sale,  by  section  56; — of  the  bankrupt's  petition  for  his 
discharge,  of  which  the  court  is  to  resume  the  consideration 
at  the  distance  of  not  less  than  three  months,  by  section  6 1 ; 
and  of  the  meeting  after  the  expiration  of  three  years,  for 
the  disposal  of  out-standing  effects,  by  section  75.  Now  it 
appears  to  us,  that  the  legislature  would  not  have  required 
these  notices  unless  it  had  been  intended  that  the  dis- 
charge should  operate  on  English  as  well  as  Scotch  creditors. 
No  sufficient  reason  has  occurred  to  us  for  giving  an  oppor- 
tunity of  inquiring  into  the  affairs  and  conduct  of  the 
bankrupt,  and  objecting  to  his  discharge,  to  the  persons 
against  whom  such  discharge  would  be  inoperative  with 
reference  to  any  proceeding  in  an  English  court.  If  it  be 
said  thftt  it  was  intended  only  to  enable  English  creditors 
to  have  the  benefit  of  the  sequestration,  if  they  should  so 
think  fit,  and  to  object  to  the  discharge  for  the  purpose  of 
retaining  a  right*  of  suit  in  Scotland,  this  argument  will  con- 
tain an  acknowledgment  that  English  creditors  may  have 
the  benefit  of  the  sequestration ;  and  then,  it  being  clear 
that  the  bahkrupt  is  deprived  of  all  his  property  for  the 
benefit  of  all  his  creditors  who  think  proper  to  partake  of 
their  proportion  of  it,  by  an  act  of  a  legislature  having 
authority  over  all  parts  of  die  United  Kingdom ;  justice 
manifestly  requires,  that  no  one  who  may  partake  of  the 
benefit,  should  be  allowed  to  sue  the  debtor  when  all  his 
property  has  been  given  up,  if  by  accident  he  may  happen 
to  meet  him  in  England.  We  ought  therefore  not  to 
narrow  the  language  of  the  6 1st  section,  but  give  to  the 
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phrase  "  all  his  debts/9  the  meaning  which  usually  belongs 
to  those  words.    Several  cases  were  quoted  in  argument,  of 
which  I  will  now  take  notice.    The  cases  of  Smith  v. 
Buchanan  (a),  and    Potter  v.  Brown  (6),  arose  on  the 
authority  of  American  acts,  that  is,  of  legislatures  not  com- 
petent to  bind  the  subjects  of  this  kingdom.    In  Odwin  v. 
Forbes  (c),  it  has  been  held  that  a  certificate  under  an 
English  commission,  is  a  good  plea  to  a  suit  instituted  in 
the  Dutch  colonial  court  at  Demerara,  for  the  recovery  of 
the  balance  of  an  account  for  sugars  consigned  to  and  re- 
ceived by  the  defendant  and  his  partner  in  London,  and  the 
ground  of  that  decision  was,  that  English  laws  are  binding 
on  the  inhabitants  of  Demerara,    The  case  of  Pedder  v. 
M'Master  (d),  arose  on  a  discharge  at  Hamburgh,  and 
came  before  the  court  on  an  application  to  discharge  the 
bail,  and  enter  an  ezoneretur  on  the  bail  piece,  which 
could  not  be  done  if  the  -effect  of  the  discharge  were 
doubtful.    The  case  of  Qus'jt  v.  Keefe  (e)  came  before  the 
court  first  in  the  same  way,  and  afterwards  on  a  plea  which 
was  badly,  pleaded,  and  there   was  no  decision  on  the 
merits.   It  was  the  case  of  an  Irish  certificate,  and  of  a  debt 
contracted  in  England,  while  the  defendant  was  residing 
here.    The  case  of  Jeff  try  v.  M'Taggart,  which  was  be- 
fore this  court  in  February,  J817>  on  a  motion  for  a  new 
trial,  arose,  indeed,  on  this  act  of  the  54  Geo.  3.  c.  137.,  but 
was  entirely  different  from  the  present.    It  was  an  action 
of  assumpsit  brought  by  a  trustee  under  a  Scotch  seques- 
tration in  his  own  name.    The  demand  had  vested  in  the 
trustee,  under  this  statute,  so  far  as  by  the  law  of  this 
country  it  could  do,  but  as  the  assignee  of  a  chose  in  action 
cannot  by  the  common  law  of  this  country  sue  in  his  own 
name,  but  must  sue  in  the  name  of  the  assignor;  and  as 
this  statute  gives  no  express  power  to  the  trustee  to  sue  in 
his  own  name,  and  the  statute  of  I  Jac.  c.  15.  s.  13.  does, 

(a)  1  East,  6.  (b)  5  East,  124. 

(c)  1  Buck,  57.  (d)  8,  T.  R.  69, 

0)  3  H.  Bl.  553. 
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1824.       ib  express  terns,  give  that  power  to  assignees  under  an 
s  '     English  commission,  it  was  decided  that  the  action  was  not 

v.  properly  brought  in  the  name  of  the  trustee.    Upon  this 

>r"  view  of  the  cases,  it  appears  that  no  one  of  them  contains  a 
decision  contrary  to  our  present  opinion,  which  is  founded 
not  on  any  general  principle,  but  on  the  effect  of  the  parti- 
cular statute  on  which  the  defendant  rests  his  plea.  For 
the  xeasons  I  have  already  mentioned,  the  judgment  of 
the  court  must  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 


Monday,  May,  Gent ,  one  &c,  v.  Brown. 

June  88. 
In  an  action     CASE  for  a  libel.    The  declaration  stated  that  long  be- 

declaration  ^or€  ^  publication  of  the  libel  thereinafter  mentioned, 
•toted,  that  plaintiff  had  been  an  attorney ;  and  being  such  attorney  had' 
an  attorney  been  employed  by  the  parishioners  of  the  palish  of  8t. 
OTdfoade?bn  M****"**  Bethnal  Green,  as  vestry  clerk;  that  whfle 
the  parishion-  plaintiff  was  such  vestry  clerk,  certain  prosecutions  were 
parish  o*St.    Pr«fen*d  and  carried  on  against  one  Joseph  Mtrccron,  for 

M.  as  .vestry  certain  misdemeanors  before  then  alleged  to  have  been 
clerk;  that 

while  be  was  such  vestry  clerk,  certain  prosecutions  were  preferred  against  one  M.  for  cer- 
tain misdemeanors,  and  that  in  furtherance  of  such  proceeding*,  and  to  bring  the  tame  to  m 
successful  issue,  certain  sums  of  money  belonging  to  the  parishioners  were  appropriated 
and  applied  to  the  discharge  of  the  expenses  and  law  charges  incurred  on  account  of 
the  said  proceedings;  yet  defendant,  intending  to  injure  plaintiff  in  his  profession  of  an. 
attorney,  and  to  cause  him  to  be  esteemed  a  fraudulent  practiser  in  his  said  profession 
and  in  Woffice  as  vestry  clerk,  and  to  be  a  person  unfit  to  be  trusted  therein,  and  to 
deprive  him  of  the  same,  and  to  cause  it  to  be  suspected  that  plaintiff  had  fraudulently 
appropriated  money  belonging  to  the  parish,  falsely  and  maliciously  published  of  and 
concerning  plaintiff  and  of  and  concerning  his  conduct  in  bis  office  as  vestry  clerk, 
and  of  ana  concerning  the  matters  aforesaid,  the  libel.  When  the  libel  was  produced 
at  the  trial,  the  imputation  appeared  to  he,  that  the  plaintiff  had  appropriated  money 
belonging  to  the  parishioners  in  discbarge  of  the  expenses  of  the  prosecutions  after 
they  had  terminated :  Held,  not  a  material  variance,  for  the  character  of  the  libef  was 
not  altered,  the  misconduct  impated  to  the  plaintiff  being  the  same,  whether  the  money 
was  so  applied  before  or  after  the  termination  of  the  prosecutions,  and  the  averment, 
that  the  libel  was  published  of  and  concerning  the  matters  aforesaid,  not  making  if 
necessary  to  prove  literally  that  the  libel  did  relate  to  all  the  matters  previously  stated. 
Held  also,  that  other  libels  published  by  the  plaintiff  of  the  defendant,  not  relating  pre- 
cisely to  the  same  subject,  could  not  be  received  in  evidence,  either. in  bar  of  the  action, 
or,  in  mitigation  of  damages; 


Brow*. 
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committed  by  him ;  and  that  in  furtherance  of  suck  pro*       1894* 
eeedings,  and  to  bring  the  same  to  a  successful  issue,  certaib        ^^ 
sums  of  money  belonging  to  the  parishioners  of  the  said      ^  o. 
parish,  were  appropriated  and  applied  to  the  discharge  of 
the  expenses  and  law  charges  incurred  on  account  of  the 
said  proceedings,  to  wit,   at  &c ;    yet  defendant,    well 
knowing  &c.9  but  contriving  &c.,  to  injure  plaintiff  in  his 
said  business  and  profession  of  an  attorney,  and  to  cause 
him  to  be  esteemed  and  taken  to  be  a  dishonest,  corrupt, 
and  fraudulent  practiser  in  his  said  business  and  profession, 
and  in  his  office  and  situation  as  vestry  clerk  as  aforesaid, 
and  to  be  a  person  unfit  to  be  trusted  therein,  and  to  deprive 
him  of  the  same,  and  to  cause  it  to  be  suspected  and  be- 
lieved, that  plaintiff  had  fraudulently  and  clandestinely  ap- 
propriated and  applied    certain  sums  of  money  of  and 
belonging  to  the  said  parishioners,  theretofore,  to  wit,  on 
fee.,  at  &c.,  falsely,  wickedly,  and  maliciously,  did  compose, 
write,  and  publish  in  a  certain  newspaper,  called  The 
Sunday  Monitor,  of  and  concerning  plaintiff,  and  of  and 
concerning  bis  conduct  in  his  office  and  situation  as  vestry 
clerk  as  aforesaid,  and  of  and  concerning  the  matters  afore- 
said, a  certain  malicious  and  defamatory  libel,  containing, 
amongst  others,  the  defamatory  matters  following,  of  and 
concerning  plaintiff,  and  of  and  concerning  his  conduct  as 
such  vestry  clerk  as  aforesaid,  and  of  and  concerning  the 
matters  aforesaid,  that  is  to  say :  "  St  Matthew,  Bethnat 
Green.    At  a  vestry  meeting,  held  in  the  parish  of  St. 
Matthew,  Bethnal    Green,  on   Wednesday,  the  SJJth  of 
March  last,  the  following  resolutions  were  confirmed  and 
'ordered  to  be  printed  in  The  Sunday  Monitor.    It  is  worthy 
of  remark,  that  the  circumstances  to  which'  the  resolutions 
here  inserted   relate,  took  place  after  the  trial  of  Mr. 
Mercenm,    (meaning    the    aforesaid    Joseph   Merceron,) 
though  only   very  recently  discovered ;    and  the  present 
Lord  Chief  Justice  on  that  occasion,  in  his  charge  to  the 
jury,  expressly  declared,  that  although  notice  had  been 
given  in  the  church,  and  although  the  vestry  voted  the 
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- 1824.  payment  of  Mr.  Merceroris  law  expenses,  yet,  if  the  jury 
thought  he  had  not  given  all  the  publicity  to  the  transaction 
which  it  was  in  his  power  to  give,  then  the  charge  of  clan- 

Browv.      destinity  was  established.     Mr.  May,  (meaning  plaintiff) 
the  vestry  clerk,  and  Mr.  JVrightson,  were  then  present  as 
principal. witnesses  against  Mr.  Merceron,  as  were  also  Mr. 
Bumford  and  Mr.  Talbot,  two  of  the  committee  of  his 
prosecutors."     And  in  a  certain  other  part  of  which  libel 
were  contained  the  false,  scandalous,  malicious,  and  defa- 
matory matters  following,  of  and  concerning  plaintiff,  and 
of  and  concerning  his  said  duty  and  office  of  vestry  clerk, 
and  of  and  concerning  other  his  legal  and  professional 
duties,  and  of  and  concerning  the  matters  aforesaid,  that  is 
to  say :  "  Resolved,  that  a  committee  having  been  appointed 
on  the  9QAk  day  of  April,  1818,  to  proceed  with  certain 
prosecutions  against    Mr.    Merceron,  (meaning  the  said 
Joseph   Merceron,)  and  to  raise  by  subscription  a  fund 
to  defray  *  the  future    law  expenses    consequent    there- 
upon, the  said  committee  did,  on  the  20th  day  of  August 
following,  make  a  report  in  writing  to  the  vestry,  which 
stated  that  they   had   not    raised   any    money  by  sub- 
scription to  defray  the  future  law  expenses  which  they 
had  nevertheless  incurred;  and  that  the  said  law  charges 
consisted  of  two  bills  of  Messrs  Knight  &  Freeman,  namely, 
one  amounting  to  313/.  19*.  Id.  and  the  other  to  314/.  3s. 
making  together  6<Z8l.  9a.  Id.    In  consequeuce  of  such  re- 
port several  persons,  namely,  &c.  (these  persons  were  speci- 
fically named  in  the  declaration)  and  May,  the  vestry  clerk 
(meaning  plaintiff)  were  appointed  to  examine  into  the  iden- 
tity and  accuracy  of  the  said  bills;  and  the  aforesaid  persons 
(meaning  the  said  persons  so  appointed  as  aforesaid,  inclu- 
ding plaintiff)  did  pass  the  amount  of  the  said  bills  in  three 
specific  sums  for  payment,  notwithstanding  they  well  knew 
at  the  time  that  the  real  and  true  amount  of  the  law  and  other 
expenses  which  the  committee  had  altogether  incurred 
amounted  to  no  more  than  503/.  2*.7d.,  instead  of  606/.  0**1  d.9 
of  which  only  943/.  2i,  8d.  ought  to  have  been  taken  out  of 
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the  poor's  rate  fund,  whereas  628/.  $s.  Id.  was  actually 
taken.  This  vestry,  therefore,  deem  the  conduct  of  the 
aforesaid  persons  highly  censurable,  and  they,  in  the  most 
unqualified  terms,  censure  them  accordingly ;  but  as  respects 
the  conduct  of  Mr,  James  May,  the  vestry  clerk  (meaning 
plaintiff)  *and  legal  adviser  of  this  parish,  who  not  only  con- 
curred in  this  transaction,  but  actually  furnished  a  bill,  paid 
before  the  vestry  knew  of  the  prosecutions,  and  incorporated 
it  in  his  own  hand- writing  with  the  unpaid  law  expenses  of 
the  committee ;  he  also  signed  his  name,  as  testifying  to  the 
truth  of  the  printed  receipts  and  disbursements  of  the  parish, 
in  which  were  inserted  the  two  fictitious  bills  under  the  de- 
nomination of  Messrs.  Knight  &  Freeman's  bills ;  as  also  a 
charge  of  upwards  of  630/.  for  weekly  payments  to  out-dodr 
poor,  when  they  never  received  a  farthing  of  it,  and  of  which 
113/.  9*.  3d.  was  expended  by  himself  (meaning  plaintiff) 
and  other  persons,  called  constituted  authorities,  in  eating 
and  drinking;  this  vestry  therefore  consider  Mr.  James  May 
(meaning  plaintiff)  as  most  unworthy  of  their  future  confi- 
dence and  support"  (meaning  that  plaintiff,  in  the  examina- 
tion and  allowance  of,  and  in  his  conduct  and  proceeding 
with  respect  to  the  said  bills  and  accounts,  supposed  to  have 
been  incurred  for  and  on  behalf  of  the  said  parishioners, 
acted  corruptly  and  fraudulently  as  vestry  clerk  of  the  said 
parish).  Pleas — first,  the  general  issue,  not  guilty;  and 
second,  a  justification,  alleging  the  truth  of  the  matters  con- 
tained in  the  libel.  Issue  on  both  pleas.  At  the  trial  before 
Abbott,  C.  J.,  at  the  adjourned  Middlesex  Sittings  after 
Easter  Term,  1823,  the  libel  set  forth  in  the  declaration  be-' 
ing  produced  in  evidence,  it  was  objected  for  the  defendant 
that  there  was  a  fetal  variance  between  the  evidence  and  the 
record ;  for  that  the  declaration  averred  that  certain  prose- 
cutions had  been  preferred  against  Mr.  Merceron,  and  that 
in  furtherance  of  such  proceedings,  and  to  bring  the  same  to 
a  successful  issue,  certain  sums  of  monev  belonging  to  the 
parish  were  appropriated  to  the  payment  of  the  expenses, 
whereas  the  libel  read  in  evidence  alleged  that  the  money 
vol.  iv.  x  x 
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hud  been  so  appropriated  after  the  termination  of  those 
prosecutions.  The  learned  Judge  overruled  the  objection, 
but  reserved  the  point,  giving  the  defendant  leave  to  move 
to  enter  a  nonsuit.  It  was  then  proposed  for  the  defendant 
to  put  in  evidence  certain,  other  libels  said  to  have  been? 
published  of  him  by  the  plaintiff,  but  which  did  not  bear 
reference  to  the  same  subject  as  that  of  the  libel  upon  which 
the  action  was  brought.  The  learned  Judge  refused  to 
receive  any  particular  libels  in  evidence,  but  he  admitted 
evidence  of  a  general  nature  to  shew  that,  before  the  libel 
in  question  was  published,  the  plaintiff  had  published  other 
libels  of  the  defendant.  The  Jury  having  found  a  verdict 
for  the  plaintiff  upon  both  pleas, 

Copley,  A.  G.,  in  Trinity  Term  last,  obtained  a  rule  nisi 
for  a  nonsuit  or  a  new  trial  upon  both  points;  against  which 

Scarlett,  Gurnet/,  and  Holt,  now  shewed  cause.     In  order 

to  support  this  verdict,   the  plaintiff  must  make  out  two 

propositions ;  first,  that  there  is  no  variauce,  and  second, 

that  the  evidence  rejected  was  in  its  nature  inadmissible, 

and  therefore  properly  rejected.     First,  as  to  the  variance* 

The  allegation  objected  to  is,  that  the  libel  was  published 

"  of  and  concerning  the  matters  aforesaid/'     JSx>w  ''  the 

matters  aforesaid"   are  mere  introductory  .circumstances, 

forming  part  of  the  inducement,  and  not  constituting  any  part 

of  the  description  of  the  libel  itself,  therefore  an  allegation 

relating  only  to  them  need  not  be  proved  to  the  letter;  for 

a  declaration  in  an  action  of  tort  is.  sufficiently  supported  by 

evidence  of  the  same  cause  of  action  as  that  set  out,  and  it 

is  unnecessary  to  prove  in  totidem  verbis  all  the  particulars 

of  the  charge.  Yariey  v.  Turnock(a),  Figgins  v.Cogg$well(b), 

Ricketts  v.  Salwey  (c),  and  Lord  Churchill  v.  Hunt  (d). 

This  is  a  divisible,  not  an  entire,  allegation ;  consequently 

proof  of  a  part  of  it  is  sufficient.    Rex  v.  Hunt  (e),  Rex  v. 

(a)  Palmer,  S60.        (6)  3M.&S.  369.        («)  9B.&A.S60. 
(d)  Id.  635.  (t)  2  Campb.  583. 
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Sution  (a),  and  Richards  v.  Peake  (b).  But  even  if  this 
observation  did  not  apply  to  this  allegation,  and  it  could 
properly  be  said  to  form  part  of  the  description  of  the  libel 
itself,  still  if  the  thing  there  described  is  a  matter  immaterial 
to  the  nature  and  character  of  the  libel  as  such,  it  may  be 
rejected  as  surplusage  and  need  not  be  proved.  Now,  what 
is  the  nature  and  character  of  the  libel,  and  what  does  it 
eharge  against  the  plaintiff?  The  libel  amounts  in  substance 
to  an  imputation  that  the  plaintiff  fraudulently  and  dishonestly 
concurred  in  applying  certain  sums  of  money  belonging  to 
the  parishioners  to  defray  the  expenses  of  certain  prosecu- 
tions which  had  been  instituted  against  Mr.  Merceron. 
Whether  those  prosecutions  had  been  brought  to  a  close 
before,  or  after  the  period  when  the  fraud  imputed  to  the 
plaintiff  is  charged  to  have  been  committed,  is  a  perfectly 
immaterial  fact;  for  the  date  of  the  transaction  can  neither 
vary  the  nature  of  the  fraud,  nor  the  injurious  tendency  of 
the  imputation,  nor  the  amount  of  damages  to  which  the 
plaintiff  would  be  entitled.  Even  where  a  written  instru- 
ment is  set  out  upon  the  record,  the  production  of  an  instru- 
ment similar  in  all  its  material  parts  to  that  set  out,  is  suffi- 
cient to  support  the  declaration;  Draper  v.  Garratt{c)* 
That  was  an  action  on  the  case  against  the  Sheriffs  of  Mid- 
dlesex for  taking  insufficient  pledges  in  a  replevin  bond. 
The  declaration  set  out  the  record  in  the  replevin  suit,  and 
averred,  under  a  videlicet,  that  the  plaint  was  levied  at  the 
County  Court,  before  J.f  £.,  C,  and  D.  (naming  them),  as 
suitors  of  the  said  Court.  At  the  trial  it  appeared  from  the 
record  that  the  plaint  was  in  fact  levied  before  E.,  F.,  G., 
and  if.,  and  it  was  contended  that  this  was  a  fatal  variance, 
because,  as  the  plaintiff  had  undertaken  to  set  out  the  whole 
record,  he  was  bound  to  set  it  out  correctly,  even  though  it 
was  unnecessary  to  set  out  the  particular  part  in  question. 
The  Court,  however,  held  the  variance  to  be  immaterial, 
because  the  names  of  the  suitors,  being  an  immaterial  cir- 
cumstance, need  not  have  been  set  out  at  all,  and  therefore 
(•)  4  M.  &  S.  532.    (6)  Aote,  572.  (c)  Ante,  vol.  iii.  226. 

x  x£ 
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might  be  rejected  as  surplusage.  That  case,  therefore,  is 
decisive  of  the  present;  for  as  the  particular  time  when  the 
money  was  fraudulently  applied  was  an  immaterial  circum- 
stance, it  was  not  necessary  to  state  it  in  the  declaration, 
and  the  allegation  may  be  rejected  as  surplusage,  and  there- 
fore constitutes  no  variance.  Rex  v.  Home  (a)  will  be 
cited  and  relied  on  by  the  other  side,  but  it  is  not  an  autho- 
rity for  the  present  case.  There,  with  reference  to  the 
libel  then  before  the  Court,  the  allegation  that  it  waa  pub- 
lished "  of  and  concerning  the  King's  government,  and  the 
employment  of  his  troops,"  was  entire  and  indivisible,  for 
either  the  libel  must  have  alluded  to  troops  employed  by  the 
King's  government,  or  it  could  not  have  alluded  to  the 
King's  government  at  all.  Here,  the  allegation,  that  the 
libel  was  published  "  of  and  concerning  the  matters  afore- 
said," is  a  divisible  proposition,  having  reference  to  several 
distinct  subjects;  and  when  the  plaintiff  had  proved  that 
the  libel  was  published  of  and  concerning  so  many  of  the 
matters  aforesaid  as  constituted  the  substance  of  the  charge, 
and  filled  up  the  character  of  the  libel,  he  had  done  all  that 
was  necessary.  Secondly,  as  to  the  evidence  rejected.  In 
an  action  for  one.  libel,  other  and  particular  libels  published 
by  the  plaintiff  of  the  defendant  cannot  be  admissible  as' 
evidence,  either  as  a  defence  to  the  action,  or  with  a  view  to 
reduce  the  amount  of  damages.  The  admission  of  such 
evidence  would  lead  to  great  inconvenience,  for  the  Jury, 
instead  of  trying  "  the  issue  joined  between  the  parties,"  the 
only  office  for  which  they  are  empanelled  and  sworn,  would* 
in  effect,  be  trying  several  other  distinct  matters,  each  of 
which  ought  to  form  the  subject  of  a  distinct  issue  and  trial. 
It  would  also  necessarily  lead  to  great  injustice;  the  plain- 
tiff, under  such  circumstances,  would  be  taken  by  surprise, 
Sor,  as  he  would  not  be  previously  apprised  of  the  nature  of 
the  libels  intended  to  be  proved,  he  would  not  have  the  means 
of  providing  himself  with  an  answer  to  them,  and  might  thus 
be  defeated  even  when  he  had  a  just  and  sufficient  cause  of 
(a)Cowp.  67*. 
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action  (a).    On  both  points,  therefore,  the  plaintiff  in  this  1824. 

case  is  entitled  to  retain  the  verdict,  and  consequently  this  v"~v^' 
rule  must  be  discharged.  „*T 


-  Copley,  A.  G.,  Brougham,  Abraham,  and  F.  Kelly,  con* 
triL  The  general  proposition,  that  a  declaration  in  tort,  or 
an  indictment,  may  be  supported  by  proving  a  cause  of  action 
accrued,  or  an  offence  committed,  substantially  the  same  as 
that  set  out  on  the  record,  may  be  conceded  as  true.  Such 
a  concession,  however,  will  not  assist  the  present  plaintiff, 
because  he  has,  by  his  mode  of  declaring,  cast  upon  him- 
self the  burthen  of  proving  that  which  be  has  been  unable 
to  prove,  namely,  the  publication  of  a  Jibel  precisely  and 
literally  the  same  as  that  which  he  has  set  out.  In  alleging 
that  the  libel  was  published  "  of  and  concerning  the  matters 
aforesaid,"  he  has  given  a  description  of  the  libel  itself,  and 
has  consequently  undertaken  to  prove  a  libel  relating  to  all 
the  matters  previously  detailed.  One  of  those  matters  is, 
that  certain  sums  of  money  belonging  to  the  parishioners 
had  been  appropriated  to  the  discharge  of  the  expenses  of 
certain  proceedings,  against  Mr.  Mercer  on,  "  in  furtherance 
of  such  proceedings,  and  to  bring  the  same  to  a  successful 
issue ;"  therefore  one  of  the  necessary  proofs  was,  the  pub* 
lication  of  a  libel,  which  charged  the  misappropriation  of  the 
money  to  have  taken  place,  before  the  proceedings  against 
Mr.  Merceron  had  been  brought  to  issue.  In  this  view  of 
the  case,  Rex  v.  Home  is  an  authority  expressly  in  point. 
It  was  there  held,  first  by  Lord  Mansfield,  and  afterwards 
by  De  Grey,  C.  J.,  that  in  order  to  support  the  allegation 
"  of  and  concerning  the  King's  Government  and  the  employ** 
ment  of  his  troops,"  proof  of  the  publication  of  a  libel 
relating  both  to  the  King's  government  and  to  the  employ- 
ment of  his  troops,  was  necessary ;  and  the  latter  learned 
Judge  there  said,  "  If  the  Jury,  upon  the  defence  set  up, 
had  found  that  the  libel  was  not  published  relative  to  the 
King's  government,  or  the  employment  of  his  troops ;  the 
information  was  not  proved:  for  it  contains  an  entire  propo- 
(a)  Vide  Waithman  v.  Weaver,  1  Do*),  and  Ryl.'i  N.  P.  C.  10. 
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1834.       sition.    And  if  it  had  appeared  that  the  paper  related  to  a 
voluntary  act  of  the  troops  only,  and  not  to  an  employment 
xf.  of  them  by  government,  the  information  would  have  been 

Baowff.  fg]ge .  because  the  prosecutor  would  have  failed  in  the  proof 
of  the  proposition,  that  it  was  written  of  and  concerning  the 
King's  government  and  the  employment  of  his  troops"  Tees- 
dale  v.  Clement  (a)  is  another  case  directly  in  point  with  the 
present.  That  was  an  action  for  a  libel,  which  was  set 
forth  in  the  declaration,  "  stating  that  plaintiff,  a  constable, 
had  apprehended  persons  stealing  a  dead  body,  and  had  car- 
ried the  body  to  Surgeons'  Hall,  and  that  defendant  pub- 
lished the  libel  of  and  concerning  plaintiff's  said  conduct; 
second  count,  that  defendant  published  a  certain  other  libel 
of  and  concerning  the  conduct  of  the  plaintiff  respecting  the 
said  dead  body;9'  and  it  was  "  held  necessary,  in  support  of 
both  counts,  to  prove,  that  the  plaintiff  had  carried  the  body 
to  Surgeons'  Hall."  Shepherd  v.  Bliss  (h)  is  to  the  same 
effect.  That  was  an  action  for  words  spoken  by  defend- 
ant's wife,  of  the  plaintiff,  charging  him  with  having  stolen 
some  soap.  The  declaration  alleged  that  the  words  bad 
been  spoken  of  and  concerning  certain  soap  which  2}fis*  had 
asserted  to  have  been  stolen  out  of  his  yard.  It  appeared  in 
evidence  that  Bliss,  before  the  speaking  of  the  words  upon 
which  the  paction  was  founded,  had  asserted  that  the  soap 
bad  been  taken  out  of  his  yard,  and  Abbott,  C.  J.  was  of 
opinion  that  the  variance  was  fatal.  Then,  with  reference 
to  the  second  point,  the  libels  published  by  the  plaintiff  of 
the  defendant  were  admissible  in  evidence,  if  not  as  an 
answer  to  the  action,  at  least  in  mitigation  of  damages. 
Similar  evidence  was  admitted  by  Lord  Kenyon  in  Anthony 
Fasquiris  case,  (which,  though  not  reported,  is  alluded  to  in 
Tabart  v.  Tipper  (c)  and  Finnerty  v.  Tipper  (rf),  not  only  in 
mitigation  of  damages,  but  in  bar  of  the  action ;  and  in  fta* 
nerty  v.  Tipper,  libels  published  by  the  plaintiff  of  the  de- 
fendant were  received  by  Mansfield,  C.  J.  though  in  miti- 

(a)  1  Chit.  top.  60S.  (6)  3  Stark.  510. 

(c)  1  Cainpb,  350.  (d)  2  Campb.  71 
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-gation  of  damages  only.  These,  indeed,  are  only  nisi  prius  1824. 
decisions ;  but  they  have  never  been  overrated  or  impeached, 
and  therefore  they  are  in  every  point  of  view  intitled  to 
respect.  So  far  as  justice,  and  the  interests  of  the  parties 
are  concerned,  the  production  of  the  libels  themselves  seems 
infinitely  less  calculated  to  work  any  mischief,  than  the 
admission  of  general  evidence  of  the  fact,  that  the  plaintiff 
had  published  libels  of  the  defendant;  for  in  the  latter  case 
she  witnesses  are  permitted  to  give  parol  evidence  of  the 
contents  of  written  documents,  and  to  express  their  N  own 
opinion  and  judgment  of  their  character,  whereas  in  the 
former,  the  writings  themselves  being  produced,  the  jury  are 
enabled  to  estimate  them  according  to  their  actual  contents, 
without  the  intervention  of  the  passions  or  prejudices  of 
third  persons. 

Abbott,  C.  J . — I  am  of  opinion  that  there  is  no  weight  in 
either  of  the  objections  that  have  been  raised  in  this  case. 
The  first  is  founded  upon  a  variance  supposed  to  exist 
-between  matter  of  fact  alleged  in  the  declaration,  and 
matter  of  fact  proved  at  the  trial ;  for  it  is  not  contended  to 
be  a  variance  between  the  contents  of  a  written  instrument 
•as  set  out  on  the  record,  and  a  written  instrument  as 
proved  upon  the  evidence.  It  is  a  general  rule  that  a 
variance  between  the  declaration  and  the  evidence  is  not 
fatal,  unless  it  bears  reference  to  a  fact,  which,  if  pleaded, 
would  have  been  material  to  the  cause  of  action;  and 
therefore  the  question  here  is,  whether  the  fact  to  which 
the  supposed  variance  bears  reference,  was,  as  respects  the 
libel-  itself,  in  any  way  material  to  the  cause  of  action.  What 
is  the  fact  alleged  ?  That  certain  prosecutions  had  been 
instituted  against  Mr.  Mcrceron,  and  that  in  furtherance  of 
those  proceedings,  and  in  order  to  bring  the  same  to  a  sue- 
/cessfal  issue,  certain  sums  of  money  belonging  to  die  parish 
had,  with  the  concurrence  of  the  plaintiff,  been  appropriated 
to  the  discharge  of  the  expenses.  Now,  as  respects  the 
libel  itself,  and  the  misconduct  which  it  imputes  to  the 
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1824.       plaintiff,  it  is  perfectly  unimportant  whether  the  money  be- 
^^y*"*      longing  to  the  parish,  and  appropriated  to  the  discharge  of 
v.  the   expenses  attending  the  prosecutions,  was  so  appro- 

B&owv.  priated,  before,  or  after,  those  prosecutions  had  been 
brought  to  issue.  Then,  according  to  the  general  rule 
already  mentioned,  this  variance  between  the  declaration  and 
the  evidence  will  not  be  fatal,  unless  the  plaintiff  has  put 
upon  the  record  some  other  matter,  which  makes  it  incum- 
bent on  him  to  prove  die  allegation  precisely  and  literally  in 
the  language  of  the  declaration.  It  has  been  argued  that 
the  plaintiff  has  imposed  upon  himself  that  burthen;  and  has, 
by  the  structure  of  his  declaration,  rendered  it  necessary  to 
prove  that  the  libel  does  refer  to  all  the  introductory  matters 
stated ;  and  that  by  averring  that  the  defendant  published  a 
libel  "  of  and  concerning  the  matters  aforesaid,"  he  has  un- 
dertaken to  prove,  and  therefore  must  prove,  that  the  matters 
aforesaid,  one  and  all,  are  referred  to  by  that  libel.  I  can- 
not, however,  go  the  length  of  that  argument ;  on  the  con- 
trary, 1  think  the  plaintiff  has  proved  all  he  has  undertaken, 
and  all  he  is  bound  to  prove,  when  he  has  shewn  that  the 
libel  refers  substantially  to  the  introductory  matters  previ- 
ously detailed,  and  in  such  a  degree  as  not  to  alter  the  defa- 
matory character  and  tendency  of  the  libel  itself.  Rex  v. 
Home  has  been  cited  on  the  part  of  the  defendant,  and  it 
has  been  said  that  the  words  "  of  and  concerning  the  king's 
government  and  the  employment  of  his  troops*'  were  there 
held  to  connect  the  libel  both  with  the  lung's  government, 
*nd  the  employment  of  his  troops.  And  so,  unquestionably, 
they  did;  and  for  that  reason  it  became  necessary  to  find 
something  on  the  record  shewing  the  libel  to  be  a  libel  relat- 
ing both  to  the  king's  government  and  the  employment  of 
his  troops;  because,  in  the  absence  of  such  proof,  the  libel 
.itself,  as  far  as  regarded  its  alleged  reference  to  the  king, 
might  have  been  perfectly  innocent,  inasmuch  as  it  would 
have  wanted  that  defamatory  character  which  was  imputed 
to  it  by  the  introductory  averment  of  the  information. 
Teesdak  v.  Clement  was  also  relied  on  for  the  defendant; 
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bat  that  case  was  decided  upon  the  ground,  that  the  plain- 
tiff was  not  in  a* situation  to  prove  a  fact  alleged  in  bis  de- 
claration which  was  material  to  the  essence  of  the  libel  as 
respected  its  defamatory  nature;    whereas  here  the  fact 
which  the  plaintiff  was  unable  to  prove,  was,  as  I  have 
already  shewn,  wholly  immaterial  to  the  character  and  ten- 
dency of  the  libel.     Several  other  cases  have  been  cited  in 
the  course  of  the  argument,  but  they  do  not  appear  to  me 
,  to  affect  the  present.    The  utmost  effect  that  can  be  given 
to  them  seems  to  me  to  be  this,  that  the  learned  judges  be- 
fore whom  they  were  tried  inclined  to  the  opinion  that  all 
that  came  after  the  words  "  of  and  concerning"  must  be 
precisely  proved  as  laid.     I  myself  have  at  times  inclined  to 
the  same,  opinion,  and  in  the  case  of  Lewis  v.  Walter  I 
-believe  I  so  ruled ;  but  that  was  only  a  nisi  prius  decision, 
and  upon  more  careful  and  deliberate  consideration  I  now 
think  that  the  former  decisions  of  that  kind  have  received 
more  weight  than  they  are  properly  intitled  to.     Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  plaintiff  here  did 
prove  as  much  of  his  allegation  as  was  requisite  to  maintain 
bis  action,  although  the  words  "  of  aud  concerning"  in  one 
part  of  that  allegation  had  reference  to  introductory  matter 
previously  set  out.    The  second  objection  is,  that  I  rejected 
evidence  on  the  part  of  the  defendant,  which,  it  is  said,  I 
ought  to  have  admitted.     When  the  nature  of  that  evidence 
is  considered,  I  think  it  will  appear  that  it  was  properly  re- 
jected.   It  consisted  of  several  distinct  and  particular  libels 
which  it  was  alleged  the  plaintiff  had  published  of  the  de- 
fendant, neither  of  which,  however,  was  even  represented  as 
the  provocation  to  the  particular  libel  which  was  the  subject 
of  the  present  action.     I  was  of  opinion  at  the  trial,  that, 
unless  the  libels  tendered  in  evidence  were  shewn  to  be 
directly  connected  with  the  subject  matter  of  the  libel  com* 
plained  of  in  the  declaration,  they  were  not  admissible.    It 
was  not  then,  nor  is  it  now  contended,  that  they  had  any 
such  connection,  and  it  must  now,  therefore,  be  taken  for 
granted  that  they  bad  not.   Then  this  simple  question  arises, 


CASES  IN  THE  KING  S  BENCH, 

1824.  whether  -when  I  have  brought  an  action  against  a  man  kk 
libelling  me,  it  is  competent  for  him,  in  answer  to  that  action, 
to  prove  that  I  have  libelled  him  at  different  times  and  on 
different  subjects.  The  inconvenience  which  must  result  from 
allowing  such  a  mode  of  defence,  has  been  well  described 
in  argument,  and  every  roan  who  understands  the  nature 
and  course  of  a  trial  by  a  jury,  who  are  summoned  and 
sworn  to  try  "  the  issue  joined  between  the  parties,"  and  no 
more,  must  feel  that  such  a  practice  would  prove  extremely 
inconvenient  indeed.  The  argument  ab  inconvenient  is 
not  indeed  conclusive  upon  such  a  subject,  but  in  consider* 
ing  whether  evidence  of  a  particular  kind  ought  or  ought  not 
to  be  admitted  under  particular  circumstances,  it  is  hy  no 
means  unimportant  to  see  to  what  inconvenience  its  admis- 
sion would  lead.  Now  if  I  had  admitted  the  evidence  ten- 
dered in  this  case,  the  result  would  have  been  this :  the 
minds  of  the  jury  would  have  been  perplexed  and  distracted 
with  a  variety  of  facts,  questions  and  issues,  all  dehors  the 
issue  they  were  trying ;  and  the  plaintiff  would  have  been 
taken  by  surprise  by  the  introduction  of  circumstances 
entirely  unconnected  with  the  record,  of  which  H  he  had  no 
previous  notice,  and  to  which  therefore  he  would  have  had 
no  possible  means  of  providing  himself  with  an  answer. 
Bu(,  it  is  said,  as  I  admitted  general  evidence  of  the  feet 
that  the  plaintiff  had  libelled  the  defendant,  I  was  bound,  by 
the  rules  of  consistency,  to  admit  also  the  libels  themselves; 
#nd  that  the  introduction  of  the  libels  themselves  would 
have  had  a  tendency  less  injurious,  than  general  evidence 
that  such  papers  had  been  published.  To  this  it  is  enough 
to  answer,  that  the  question  now  before  the  court  is  not 
whether  the  general  evidence  was  or  was  not  admissible  :  if 
it  werq,  I,  for  one,  should  certainly  pause  before  I  gave  a 
.solemn  opinion  upon  the  point.  With  respect  to  the  libels 
themselves,  I  am  clearly  of  opinion,  that  as  they  did  not  ap- 
pear to  relate  to  the  subject  of  the  libel  for  which  the  action 
was  brought,  they  were  not  admissible  in  evidence,  either  in 
bar  of  the  action,  or  in  mitigation  of  damages,  and  there- 
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fore  that  I  acted  correctly  in  refusing  to  receive  them  ;  and        1824. 
consequently  it  appears  to  me  that  this  rule  ought  to  be 
discharged. 


Bayley,  J. — I  am  of  opinion  that  the  evidence  rejected 
by  my  Lord  Chief  Justice  at  the  trial  was  properly  rejected, 
and  that  in  receiving  general  evidence  of  the  fact  that  the 
plaintiff  had  before  then  libelled  the  defendant,  he  went  the 
whole  length  which  the  law  would  allow  him  to  go.  In 
order  to  decide  what  is  or  is  not  evidence,  k  is  necessary  to 
consider  the  real  issue  joined  between  the  parties,  because 
Acts  which  do  not  relate  to  that  issue  cannot  be  received  as 
evidence.  There  are  circumstances  under  which  general 
evidence  may  be  received,  when  the  evidence  of  a  particular 
fact  cannot;  as,  when  the  credit  of  a  witness  is  in  doubt, 
general  evidence  that  he  is  not  to  be  believed  upon  his  oath 
is  admissible,  though  evidence  that  his  credit  has  been 
destroyed  by  the  commission  of  a  particular  crime,  is  not.' 
In  this  case  there  were  two  issues  joined ;  first,  whether  the 
defendant  did  or  did  not  publish  the  libel,  and  second, 
whether  the  libel  was  or  was  not  true  :  and,  keeping  in  vievt 
the  distinction  between  particular  and  general  evidence,  it 
seems  to  me,  that  no  particular  evidence  was  admissible 
which  did  not  relate  to  one  or  other  of  those  issues.  And 
this  is  founded  in  justice  and  reason ;  for  the  admission  of 
particular  facts  unconnected  with  the  issue  would  not  only 
lead  to  general  inconvenience,  but  would  be  highly  pre- 
judicial to  the  party  against  whom  it  is  produced.  Wheu  a 
cause  is  ripe  for  trial,  the  party,  knowing  what  the  issue  is, 
knows  also  on  what  points  To  prepare  his  proofs ;  and  though 
he  may  thus  be  prepared  upon  general  points  unconnected 
with  the  issue,  he  certainly  would  not  be  so  upon  particular 
points.  For  instance ;  an  action  is  brought  for  a  libel,  and 
the  defendant  proves  in  answer,  that  the  plaintiff  at  a  different 
time  published  a  different  libel  of  him  ;  then  two  questions 
would  arise,  first,  whether  the  plaintiff  did  publish  die 
libel,  and  second,  whether  the  libel  was  true ;  and  thus  in 
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an  action  for  one  libel  questions  would  be  tried,  which  would 
properly  form  the  issue  in  another  action  for  another  libel : 
and  besides,  as  the  defendant  would  not  be  limited  in  num- 
ber, but  might  prove  twenty  different  libels,  as  well  as  one, 
twenty  different  issues  would  be  tried  at  once,  and  the  in- 
convenience and  perplexity  of  all  parties  would  be  incon- 
ceivable. With  respect  to  the  supposed  variance,  the  ques- 
tion is,  what  is  the  effect  of  the  words  "  of  and  concerning" 
following  the  introductory  matters  stated  in  the  declaration; 
because,  if  the  allegation,  that  the  libel  is  of  and  concerning 
those  matters,  renders  it  necessary  to  prove  that  it  relates  in- 
dividually to  every  one  of  them,  undoubtedly  the  present 
plaintiff  has  failed  in  his  proof,  and  ought  to  have  been  non- 
suited. I  am  of  opinion  that  those  words  have  no  such 
effect  in  this  case,  and  that  the  plaintiff  has  proved  all  that 
they  make  it  necessary  for  him  to  prove,  when  he  has  put  in 
evidence  a  libel  relating  to  those  matters,  only  so  far  as  they 
on  their  part  relate  to  the  libel,  with  respect  either  to  the 
defamatory  character  attributed  to  it  by  the  declaration,  or 
to  the  mode  in  which  it  is  subsequently  set  out.  If,  in  set- 
ting out  the  libel,  the  plaintiff  bad  connected  it  by  innuendoes 
with  particular  allegations,  he  must  have  proved  that  the 
libel  had  reference  to  the  subject  matter  of  all  those  allega- 
tions :  but  that  he  has  not  done.  For  some  time  I  inclined 
to  the  opinion  that  the  decision  in  Rex  v.  Home  went  aH 
the  length  contended  for  in  argument,  but  I  am  now  satis- 
fied that  it  does  not,  and  that  it  is  distinguishable  from  this 
case.  It  was  indeed  laid  down  by  De  Grey,  C.  J.  there, 
that  the  words  "  of  and  concerning"  made  it  obligatory  upon 
the  prosecutor  to  prove  that  the  libel  was  published  "  of  and 
concerning  the  king's  government,  and  of  and  concerning  the 
employment  of  his  troops,"  and  that  if  he  had  failed  in  esta- 
blishing either  part  of  that  allegation,  he  must  have  foiled 
altogether.  But  there  the  allegation  was  entire  and  indivi- 
sible. If  it  had  not  been  so,  if  it  bad  comprehended  two 
distinct  and  separate  propositions  or  branches  of  a  proposi- 
tion, then  that  case  would  have  been  an  authority  for  saying, 
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that  an  allegation  which  was  "  of  and  concerning  the  matters' 
aforesaid",  required  proof  that  it  was  "  of  and  concerning" 
each  of  those  matters:  but  as  the  libel  referred  to  one  entire 
proposition,  no  such  conclusion  can  be  drawn.  The  infor- 
mation charged  that  the  defendant,  intending  to  excite  dis- 
content and  sedition  among  his  majesty's  subjects,  published 
the  libel  of  and  concerning  bis  majesty's  government  and 
the  employment  of  his  troops,  and  the  employment  of  the 
troops  was  properly  construed  to  be,  the  employment  of 
them  by  his  majesty's  government.  The  libel,  indeed,  did 
not  mention  his  majesty's  government;  it  merely  stated  that 
innocent  subjects  had  been  inhumanly  murdered  by  the 
king's  troops:  but  unless  those  troops  acted  under  the 
employment  of  his  majesty's  government,  there  was  no  libel 
upon  his  majesty's  government,  and  therefore  the  allegation 
that  the  HbeK  was  published  "  of  and  concerning  the  king's 
government,  and  of  and  concerning  the  employment  of  his 
troops,"  formed  one  entire,  indivisible  proposition,  every 
part  of  which  it  was  necessary  for  the  prosecutor  to  prove. 
And  in  this  light  De  Grey,  C.  J.,  represents  it,  for  he  says, 
"  If  the  averment,  therefore,  amounts  to  this,  that  in  the 
discourse  which  was  held,  the  words  were  said  '  of  and  con- 
cerning the  king's  government ;'  the  natural  import  of  them, 
without  any  forced  or  strained  meaning,  appears  to  us  to  be 
this :  I  am  speaking  of  the  king's  administration  of  his 
government,  relative  to  his  troops^  and  I  say  that  our  fell6w 
subjects,  faithful  to  the  charactertof  .Englishmen,  and  pre- 
ferring death  to  slavery,  were  for  that  reason  only  inhumanly 
murdered  by  the  king's  order;  or  the  orders  of  his  officers." 
Then  as  Rex  v.  Home  does  not  apply  to  this  case,  there  is 
no  case  to  be  found  which  has  decided,  that  an  averment 
that  the  libel  is  "  of  and  concerning  the  matters  aforesaid," 
'  makes  it  necessary  for  the  plaintiff  to  prove  a  libel  which 
relates  individually  to  all  the  matters  set  out  in  the  introduc- 
tory part  of  the  declaration.  Now  the  introductory  matter 
in  this  declaration,  to  which  it  is  contended  the  libel  does 
not  relate,  appears  to  me  to  be  wholly  immaterial  to  the 
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nature  and  character  of  the  libel,  audit  certainly  is  not  con- 
nected with  it  by  any  innuendo.  The  declaration  states, 
"  that  certain  prosecutions  were  prepared  and  carried  on 
against  one  Joseph  Merceron,  and  that  in  furtherance  of  such 
proceedings,  and  to  bring  the  same  to  a  successful  issue, 
certain  sums  of  money  belonging  to  the  parishioners  were 
appropriated  and  applied  to  die  discharge  of  the  expenses 
and  law  charges  incurred  on  account  of  the  said  proceed- 
ings." Now,  it  is  contended  that  this  allegation  implies, 
that  the  money  was  thus  appropriated  while  the  prosecutions 
were  in  progress ;  that  upon  the  evidence  it  appeared  that 
kwafso  appropriated  after  the  prosecutions  had  terminated; 
and  that  so  there  is  a  fatal  variance.  The  answer  to  this 
argument  is,  that  the  period  at  which  the  money  was  appro- 
priated is  perfectly  immaterial,  and  has  no  sort  of  effect 
upon  the  nature  and  character  of  the  libel.  The  substantial 
charge  against  the  plaintiff  is,  that  he  debited  the  parish  with 
4  sum  of  628/.,  when  a  sum  of  only  £03/.  was  due,  and 
when  a  sum  of  only  243/.  ought  really  to  have  been  charged 
to  the  parish ;  and  that  is  equally  a  libel,  and  the  dishonesty 
imputed  to  the  plaintiff  is  precisely  the  same,  whether  die 
misappropriation  of  the  money  took  place  during  the  pro- 
gress of  the  law  proceedings,  or  after  their  termination.  I 
am  therefore  of  opinion  that  the  evidence  rejected  was  pro- 
perly rejected,  that  there  is  no  variance,  and  that  this  rule 
ought  to  tfe  ^charged.  r 

Holroyd,  J. — I  anl^fs  opinion  that  neither  of  the  ob- 
jections in  this  case  is  tenable.  In  the  first  place,  I  think 
the  evidence  rejected  was  clearly  inadmissible.  Serious  in- 
convenience must  result,  if,  in  an  action  for  one  libel,  evi- 
dence of  other  libels  published  by  the  plaintiff  of  the  defen- 
dant were  to  be  received.  The  issue  joined  between  the 
parties,  and  which  the  jury  were  sworn  to  try,  was,  whether 
the  defendant  had  published  the  particular  libel  of  which 
the  plaintiff  complained ;  and  whether  the  plaintiff  had  or 
had  not  published  other  libels  of  the  defendant  was  a  fact 
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altogether  immaterial  to  that  issue*    It  is  argued  that,  at 
least  the  evidence  was  admissible  in  mitigation  of  damages. 
Now,  the  effect  of  admitting  such  evidence  would  be  that  the 
defendant,  by  diminishing  the  damages  which  the  plaintiff 
would  otherwise  have  recovered  against  him,  would  in  reality 
recover  damages  against  the  plaintiff;   and  it  would  be.  a 
strange  state  of  things  indeed,  if,  when  the  plaintiff  is  claim- 
ing damages  for  a  wrong  inflicted  on  him  by  the  act  of  the 
defendant,   the  defendant  should  be  allowed   to   recover 
damages  against  the  plaintiff,  for  a  distinct  injury  done  to 
him,  and  alleged  and  proved  at  a  time  when  it  would  be  im- 
possible for  the  plaintiff  to  be  prepared  with  proof  either  in. 
justification  or  mitigation  of  his  conduct.    The  defendant 
cannot  be  intitled  to  any  such  privilege  ;  the  plaintiff  has  a 
right  to  recover  a  full  compensation  for  the  injury  he  has, 
sustained  through  the  act  of  the  defendant,  whether  he  ha% 
injured  the  defendant  on  other  occasions  or  not :  and  the 
defendant  is  not  prejudiced  by  that  course,  because  if  he  has* 
sustained  an  injury,  he  may  resort  to  his  legal  remedy  and 
recover  damages  for  it,  and  there  the  plaintiff  will  meet  him 
on  equal  terms,  for  then  he  will  become  the  defendant,  and 
will  have  the  fair  opportunity  of  justifying,  excusing,  or  dis- 
proving the  charge  that  is  brought  against  him.    It  has  been 
truly  said  by  my  Lord  Chief  Justice,  that  the  argument  ab 
inconvenient!  is  not  conclusive  upon  such  a  subject,  but  it  is 
nevertheless  deserving  of  great  weight,  and^^kculiarly 
applicable  here,  for  it  is  impo^^^HMtoibt  that  the  admis- 
sion of  such  evidence  would  o^|^^Koequal  inconvenience 
and  injustice,  and  to  much  of  both.     Secondly,  I  am  of 
opinion  that  there  is  no  variance.     It  is  not  assumed  that 
the  objection  on  this  point  can  be   supported,  except  it 
amounts  to  a  misdescription  of  the  libel,  that  is,  that  ona 
libel  is  charged  in  the  declaration,  and  another  libel,  and  of 
a  different  nature,  proved,  in  evidence*     The  declaration 
charges  it  to  be  a  libel  "  of  and  concerning  the  matters 
aforesaid ;"  a  general  allegation,  and  one  which,  in  my  opi- 
nion, ought  not  to  be  construed  as  extending,  individually  to 
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one  and  all  of  the  matters  aforesaid.  In  Rex  v.  Home, 
the  allegation  charged  the  libel  to  be  of  and  concerning 
the  king's  government,  and  that  was  held  not  to  extend  to 
every  branch  of  the  government,  but  to  one  particular  branch 
only.  It  went  on  to  charge  that  the  libel  was  of  and  con- 
cerning the  employment  of  the  king's  troops,  and  that  was 
held  to  mean  not  the  general  employment  of  all  the  troops, 
but  the  employment  of  a  particular  portion  of  them  on  a 
particular  occasion.  What  are  the  introductory  matters  in 
this  declaration  ?  First,  that  tb$  plaintiff  was  vestry  clerk 
of  the  parish,  and  duly  appointed  by  the  parishioners ;  which 
was  proved.  Then,  that  while  he  continued  vestry  clerk, 
certain  prosecutions  were  instituted  against  Mr.  Merceron 
for  misdemeanors  alleged  to  have  been  committed  by  him ; 
which  was  proved  also.  Then,  that  certain  sums  of  money 
belonging  to  the  parishioners  were  appropriated  to  the  dis- 
charge of  the  expenses  incurred  in  the  prosecutions,  in 
furtherance  of  the  proceedings,  and  in  order  to  bring  the 
same  to  a  successful  issue;  which  certainly  was  not  proved. 
Bat  the  character  of  the  libel  is  the  same,  whether  the 
money  was  appropriated  with  the  motive  and  at  the  time 
there  mentioned,  or  not,  and  therefore  that  part  of  the  alle- 
gation wfcs  altogether  immaterial,  and  did  not  require  to  be 
proved.  The  case  of  Young  v.  Wright  (a)  is  illustrative  of 
this  position^  That  was  an  action  by  the  indorsee  of  a  bill 
of  exch4Q^  The  degimtion  stated  the  indorsement  to 


be  defjyaiion 
ve  be«mB*  ' 


have  been  made  ^4i|^^^^H  became  due,  but  it  appeared 
in  evidence  to  have  b^DSI  after  the  bill  was  due  ;  and 
Lord  Eltenborough  held  that  it  was  not  a  material  variance, 
for  whether  the  bill  was  indorsed  before  or  after  it  became 
doe  was  wholly  immaterial,  and  therefore  it  was  not  neces- 
sary to  prove  the  indorsement  precisely  at  the  time  alleged 
in  the  declaration.  Upon  these  grounds  it  seems  to  me 
that  this  rule  must  be  discharged. 

Little  dale,  J. — I  am  also  of  opinion  that  the  evidence 
was  properly  rejected.     It  is  quite  clear  that  upon  the  plea 
(«)  1  Camp.  139. 
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of  not  guilty  the  defendant  could  not  give  in  evidence  libels 
published  of  him  by  the  plaintiff,  because  the  only  question 
in  issue  upon  that  plea  was,  whether  the  defendant  had  or 
had  not  published  the  libel  in  question.  Then  could  such 
evidence  be  received  in  mitigation  of  damages  ?  I  think  not. 
In  what  situation  would  its  reception  place  the  plaintiff? 
In  one  of  great  hardship.  He  had  no  notice  that  such 
evidence  would  be  produced,  and  could  not  be  prepared  to 
meet  it,  whereas  the  defendant  would  of  course  come  pre- 
pared to  substantiate  the  charge  against  him ;  the  plaintiff 
therefore  would  be  placed  in  a  worse  situation  than'  if  he 
were  really  a  defendant  in  an  action  brought  against  him  on 
those  libels ;  which  would  be  extremely  unjust.  Such  evi- 
dence would  amount  to  a  set-off  of  libels,  and  would  indeed 
be  more  injurious  to  the  plaintiff  than  an  ordinary  set  off; 
for  there  the  debt  is  extinguished ;  because  if  the  defendant 
by  his  set-off  diminishes  the  debt  claimed  against  him,  the 
cross  demand  which  he  has  by  those  means  proved,  and  had 
the  benefit  of,  can  not  be  claimed  by  him  in  a  subsequent 
action.  But  here  the  defendant,  by  proving  the  libels,  would 
not  only  diminish  the  plaintiff's  damages  in  this  action,  but 
might  afterwards  bring  an  action  against  the  plaintiff  for  the 
very  same  libels,  and  thus  obtain  a  double  remedy,  to  which 
he  cannot  be  intitled.  By  the  common  law  a  set-off  is  not 
allowed  at  all,  and  where  it  is  allowed  by  the^^fee,  the 
plaintiff  must  always  be  infornj^|^Bha|  the  set-off  con- 
sists, either  by  the  plea  or  the  nH^Ho^nat  if  this  evidence 
were  admitted  the  plaintiff  would  stand  in  a  less  advantageous 
situation  than  the  plaintiff  in  the  ordinary  case  of  a  set-off  of 
a  debt.  The  same  principle  that  would  authorize  the 
admission  of  such  evidence  in  an  action  for  a  libel,  would 
authorize  it  also  in  an  action  for  an  assault,  and  the  defendant 
in  the  latter  case  would  be  intitled  to  prove,  in  answer  to 
the  action,  or  in  mitigation  of  damages,  that  the*  plaintiff 
had  previously  committed  an  assault  upon  him.  It  seems, 
therefore,  that  such  evidence  is  inadmissible  on  two  grounds; 
first,  because  the  plaintiff  cannot  have  notice  of  the  defence 
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intended  to  be  set  up,  and  consequently  is  put  to  great  dis- 
advantage ;  and  secondly,  because  such  a  practice  would 
lead  to  great  inconvenience,  by  introducing  into  every  case  a 
variety  of  issues  not  raised  on  the  record.    Secondly,  I  am 
pf  opinion,  that  there  is  no  variance  in  this  case.    In  an 
action  for  a  libel  the  declaration  must  set  forth  three  things — 
the  libel  itself,  the  period  of  its  publication',  and  that  it  has 
relation  to  the  plaintiff;  but  if  the  libel  mentions  the  plain- 
tiff by  name,  or  describes  him  in  a  particular  character,  it  is 
not  necessary  to  aver  that  the  libel  relates  to  him.  eo  nomine, 
or  in  that  particular  character.    Now  here  the  libel  points 
out  the  plaintiff  as  "  Mr.  H^ay,  the  vestry  clerk,"  tad  there- 
fore it  was  not  necessary  to  aver  that  it  related  to  him  in 
those  particulars*    Where  a  plaintiff,  in  an  action  of  this 
kind,  is  desirous  of  shewing  that  he  has  sustained  additional 
injury  in  respect  of  any  particular  character  or  station  in 
life  which  he  filled,  or  any  other  circumstance  which  would 
give  him  a  claim  to  damages,  he  must  aver  that  circumstance, 
or  that  he  did  fill  that  -station  or  character,  before  he  can 
claim  a  higher  measure  of  damages  for  the  particular,  impu- 
tation so  cast  upon  him.    Here  the  plaintiff  does,  claim  • 
damages  for  the  imputation  cast  upon  him  in  his  character 
of  vestry  clerk,  because  he  states  in  his  declaration*  "  that 
while  he  was  such  vestry  clerk,  certain  prosecutions  were 
prepa^Ari  carried  on  against  one  Joseph  Merctron,  and 
that  in  tRheranM^fl^^  proceedings,  and  to  bring  the 
same  to  a  successfln^^^Hbrtain  sums  of  money  belonging 
to  the  parishioners  were  appropriated  and  applied  to  the 
discharge  of  the  expenses  and  law  charges  incurred  on 
account  of  the  said  proceedings,"    His  object  in  making 
thip  averment  is  to  shew,  that  some  part  of  the  libel  relates 
to  him  in  his  character  of  vestry  clerk ;  and  in  order  to 
recover  damages  for  the  injury  he  has  sustained  in  that  cha- 
rater,  he  must  prove  that  averment;  though,  if  be  fails  to 
prove  it,  he  is  still  intitled  to  damages  for  the  injury  he  has 
sustained  in  his  private  and  personal  character.     He  then 
proceeds  to  shew  the  malicious  motives  with  which  the 
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libel  was  published,  and  he  states  "  that  die  defendant,  in*  1824. 
tending  to  injure  the  plaintiff  in  his  said  business  and  pro*  ^^^ 
fession  of  an  attorney,  and  to  cause  him  to  be  esteemed  and  v 

taken  to  be  a  dishonest,  corrupt,  and  fraudulent  practiser  in      Brow*. 
his  said  business  and  profession,  and  in  his  office  and  situa- 
tion as  vestry  clerk,  and  to  be  a  person  unfit  to  be  trusted 
therein,  and  U>  deprive  him  of  the  same,  and  to  cause  it  to 
be  suspected  and  believed  that  the  plaintiff  had  fraudulently 
and  clandestinely  appropriated  and  applied  certain  sums  of 
money  of  and  belonging  to  the  parishioners,"  composed  and 
published  the  libel :  complaining  therefore,  that  the  tendency 
of  the  libel  is  to  injure  him  in  his  private  character,  and  in 
his  character  of  attorney  and  of  vestry  clerk,  and  to  make  it 
suspected  and  believed  that  he  had  fraudulently  appropriated 
die  parish  funds.    He  then  adds,  that  the  libel  Was  published 
"  of  and  concerning  the  plaintiff,  and  of  and  concerning  his 
Conduct  in  his  office  and  situation  of  vestry  clerk,  and  of  and 
concerning  the  matters  aforesaid."     Now  I  take  the  opera- 
tion of  the  concluding  words,  "  of  and  concerning  the 
matters  aforesaid^"  to  be  no  more  than  this,  namely,  to  con- 
nect the  libel  subsequently  set  out  with  such  parts  of  die 
preceding  averment*  as  describe  the  particular  defamatory 
tendency  of  the  libel ;  and  it  seems  to  me,  therefore,  that 
-  the  plaintiff  was  only  obliged  to  prove  a  libel  having  that 
tendency,  namely,  a  libel  imputing  tq.  him  a  fraudulent 
appropriation  of  the  parish  funds.    Idp  ^een  argued  that 
this  averment,  that  the  libel  was  (rurashed M  of  and  con- 
cerning tile  matters  aforesaid,"  amounted  to  a  Specific 
description  of  the  libel  itself,  and  therefore  that  the  matters 
aforesaid,  that  is,  the  introductory  statements  of  the  decla- 
ration, ought  to  have  been  proved  to  the  letter :  but  I  think 
the  argument  fails,  because  I  consider  the  averment,  not  as 
a  description  of  the  libel,  but  as  a  description  of  the  injury 
of  which  the  plaintiff  complains.    Reddendo  singula  sin- 
gulis, this  averment  may,  as  it  strikes  me,  be  considered,  as 
if  die  words  "  of  and  concerning"  had  followed  every  one 
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of  the  previous  averments ;  and  if  t\\e  declaration  had  stated 
that  certain  prosecutions  had  been  preferred  against  Mer- 
ceron,  and  that  in  furtherance  of  the'  proceedings,  and  to 
bring  the  same  to  a  successful  issue,  money  belonging  to 
the  parishioners  had  be^n  appropriated  to,  defray  the 
expenses,  and  had  then  averred. that. the  libel  *v%s  published 
of  ind  concerning  the  matters  aforesaid,  I  thirik  that  aver- 
ment would  not  have  applied  to  all  the  matters  previously 
detailed,  but  only  to  sltch  of  them  as  materiaUy,assisted  in 
pointing  out  the  particular  defamatory  character  of  the  libel, 
and  shewing  it  to  be  the  same  as  that  attributed  to  it  by  the 
declaration.  The  misconduct  imputed  by  the  liliel  is  the 
mal-appropriation  of  the  parish  funds,  and  whether  that  took 
place  pending  the  prosecutions,  or.  after  they  hail  terminated, 
is  altogether  immaterial.  In  Rex  v.  Home  tUearermoni 
formed  one  entire  proposition,  and  the  allegations,  were,  not 
divisible ;  but  here,  the  averment  is  divisible  into  ^several 
propositions,  and  the  allegations  are  completely  separate 
and  distinct  The  case  of  Pegpm  v.  Solomons  (a)  may.be 
mentioned  as  another,  authority  to  shew  that  this  is»not  a 
material  variance.  That  was  an  action  upon  a  polkyjof  in- 
surance, and  the  declaration  stated,  that  after  the  makfcig  of 
the  policy  the  ,ship  sailed.  The  evidence  was  that .  she 
.sailed  before  the  policy  was  made,  and. the  court  he)^  the 
variance  to  be  immaterial,  because  it  was  immate^sJ  tb  the 
merits  of  the  actiotf^Aether  she  sailed  before  or  after.  For 
these  reasons  I  am  or  opinion,  that  this  averment  did  not 
make  it  necessary  tc  prove  the  whole  of  the  matters  previ- 
ously alleged,  and  that,  even  if  it  did,  still  sufficient  evidence 
was  given  in  support  of  the  only  material  allegation  upon 
which  the  question  in  issue  arose. 

Rule  discharged*   < 
(a)  5  T.  R.  406. 
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Willson  v.  Abbott.  June  29. 

THIS  was  an  action  of  assumpsit,  to  recover  one  half  J-JJ^^ nfain. 
year's  rent  for  the  use  and  occupation  of  apartments,  flea,  tiff  apartments 
non  assumpsit,  and  issue  thereon.  At  the  trial  before  J,"  u£  a**  mg 
Abbott,  C.  J.,  at  the  London  Adjourned,  Sittings,  after  last  fixed  rent, pay- 
Term,  it  appeared  that  the  plaintiff,  at  Michaelmas,  A%,  iy,and  entered 
had  let  the  apartments  in  question,  being  a  portion  of  his  intopossession 
own  dwelling  house,  to  the  defendant  at  a  rent  of  45/.  pay-  iqm.  At Lad^ 
able  half  yearly.  The  defendant  entered  upon  the  apartments.  £fj  ^{J^ 
at  Michaelmas,  1828,  and  paid  half  a  year's  rent  at  the  year's  rent, 
Lady-day  following,  but,  on  the  23d  June  following,  left  Midsummer 

them,  without  giving  any  notice  to  quit    He  then  tendered  Mowing  gave 

i         ,  •     •«•  #  »r-»  »  «-  i    »P  possession 

the  plaintiff  a  quarter  s  rent  up  to  itfianimmer-day,  which  withouthaving 

was  refused ;  and  at  Michaelmas  the  plaintiff  demanded  ?ve°  an^°~ 

1  \  tice  to  quit, 

half  a  year's  rent,  which  the  defendant  paid.  At  Lady-day,  butatMichael- 

1834,  the  plaintiff  demanded  another  half  year's  jent,  which  J^eyear  he 

the  defendant  declined  paying,  and  the  present  action  was  Paid  another 

•__...-  .      half  year's 

brought.     Mo  evidence  was  given  of  any  agreement  at  the  rent.  At  Lady- 
time  when  the  apartments  were  taken  from  which  it  could  *3>  l*z*> 
be  collected  whether  the  taking  was  for  one  year  certain,  or  mandedathird 
firbm  year  to  year;  and  the  learned  Judge  was  therefore  of  rent^which de- 
opinion,  that  there  was  not  sufficient  proved  to  found  an  in*  fendant  re- 
ference that  there  had  been  a  taking  from  year  to  year;  if  iQSan act wfof 

indeed  the  defendant's  possession  had  continued  into  a  se-  use  and  occu- 
pation, for  that 
cond  year,  bis  Lordship  thought  a  taking  from  year  to  year  half  year's 

might  have  been  inferred,  but  as  that  was  not  the  case,  the  ™n' :  Held> 

.  *na'  a  tenancy 

defendant  was  not  liable  to  pay  rent  for  the  second  year,  and  from  year  to 

consequently  the  plaintiff  had  no  remedy  in  this  form  of  j^nfe^00 

action.    The  plaintiff  was  therefore  nonsuited.  from  tnese 

facts,  and 
therefore  that 

Chittu  now  moved  to  set  aside  the  nonsuit  and  for  a  new  the  acti.on  *as 
J  .  .  not  maintain- 

tnaL     It  is  a  doctrine  as  old  as  the  reign  of  Henry  the  able. 
Eighth,  that  a  general  occupation,  that  is,  an  occupation 
without  an  agreement  for  any  specific  term,  must  be  consi- 
vol.  iv.  z  z 
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dered  an  occupation  from  year  to  year;  and  that  a  tenant  so 
holding  cannot  be  ejected  without  a  half  year's  notice  to 
quit,  from  his  landlord.  This  is  the  law  with  respect  to 
lands,  and  there  seems  no  reason  why  it  should  not  equally 
apply  to  houses  or  apartments.  Then,  in  this  case,  there 
was  enough  proved  from  which  to  imply  an  agreement  for 
a  tenancy  from  year  to  year ;  for  the  plantiff  proved  a  general 
occupation  pf  the  apartments  by  the  defendant  at  an  annual 
rent,  and  it  was  for  the  defendant  to  rebut  the  presumption 
thus  raised,  by  shewing  that  there  was  an  agreement  for 
something  short  of  a  tenancy  from  year  to  year.  It  is 
quite  clear  that  in  the  state  of  things  existing  between  these 
parties,  the  plaintiff  could  not  have  maintained  ejectment 
against  the  defendant,  without  giving  him  a  half  year's  notice 
to  quit,  and  therefore  it  seems  but  reasonable  that  an  equal 
duty  should  be  imposed  upon  the  defendant,  and  that  he 
should  not  have  it  in  his  power  to  determine  the  tenancy 
without  also  giving  a  notice  to  quit.  He  cited  Adams  on 
Ejectment  (<i),  Right  v.  Darby  (6),  and  BUhop  v.  How- 
ard (c). 

Abbott,  C.  J. — In  the  case  last  cited,  there  was  pay- 
ment of  rent  for  a  portion  of  the  second  year  of  the  occu- 
pation, which  essentially  distinguishes  that  case  from  the 
present.  I  believe  no  instance  can  be  found,  even  where 
land  was  the  subject  of  the  occupation,  where  the  Courts 
have  held  that  a  tenancy  from  year  to  year  could  be  created, 
except  by  the  existence  of  some  contract  between  the  par- 
ties, or  by  a  payment  of  rent  beyond  the  first  year.  In  this 
case  there  is  neither  the  one  nor  the  other ;  and  here  the 
premises  occupied  are  only  lodgings,  which  are  rarely  the 
subject  of  a  yearly  letting.  '  It  seems  to  me  therefore  that 
there  was  no  tenancy  from  year  to  year,  either  created  by 
any  express  contract,  or  to  be  inferred  from  the  facts  proved 
in  this  case,  and  that  the  nonsuit  consequently  was  right. 

(a)  Page  97.  {b)  1  T.  R.  162. 

(c)  Ante,  vol.  iii.  293. 
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Ho leo yd,  J.  (a). — There  is  no  ground  for  this  applica- 
tion. Generally  speaking,  lodgers  are  inmates,  not  tenants ; 
there  is  in  law  no  change  of  possession  from  the  master  of 
his  house  to  his  lodger,  so  as  to  constitute  the  relation  of 
landlord  and  tenant.  Even  if  there  is  an  agreement  between 
them,  still  it  forms  an  engagement  of  a  personal  nature, 
rather  than  a  contract  respecting  the  property  itself.  In  a 
case  like  this,  there  must  be  a  payment  of  rent  into  the  se- 
cond year,  in  order  to  constitute  a  yearly  tenancy,  and  to 
support  an  action  for  use  and  occupation. 


Little  dale,  J.  concurred. 


Rule  refused. 


(a)  Baylcy,  J.  was  absent. 


M'Gregor  u.  Thwaites  and  Another. 


Tuesday, 
June  29. 


to  a 


1 H  IS  was  an  action  for  a  libel  of  and  concerning  the  plaintiff,  wh  re 

alleged  to  have  been  published  by  the  defendants  in  the  Mom-  declaration  for 

ing  Herald  Newspaper,  in  the  form  of  a  report  of  certain  pro*  new8paper,de- 

ceedings  in  the  Justice  Room  at  the  Mansion  House  of  the  fendants 

pleaded  first, 
city  of  London.  The  first  count  of  the  declaration  stated,  that  that  the  libel- 

the  defendants  maliciously  intending  to  brine  plaintiff  into  lous  matter 

odium  and  disgrace,  and  to  cause  it  to  be  believed  that  he  had  correct  ac- 

wilfiilly  made  use  of  false  representations,  to  induce  certain  ^"^ent 

persons  to  emigrate  to  Poyais,  on  the  Mosquito  shore  in  made  by  A. 

America ;  and  to  cause  it  to  be  believed,  that  he  had  de-  a  magistrate; 

frauded  the  said  persons  of  money,  published  the  following  a£d  s«c°nd, 

matter : — "  Mansion  House. — Yesterday  Mr.  Prince,  a  Com-  therein  stated 

mon  Councilman,  with  Captain  Antrim,  of  the  ship  Lloyds,  JJ^^^j} 

waited  upon  the  Lord  Mayor  elect,  (who  sat  for  the  Lord  for  defendants 

Mayor,)  to  request  his  Lordship's  advice  as  to  the  disposal  °{^  and^for 

plaintiff  on  the  second :  Held,  that  plaintiff  was  entitled  to  judgment  non  obstante  vere- 
dicto on  the  first  plea,  on  the  following  grounds :  1.  The  statement,  though  correct,  did 
not  relate  to  a  matter  of  which  the  magistrate  had  cognizance ;  2.  The  defendants  had 
'printed  and  published  that  which  would  not  have  been  actionable  as  oral  slander,  and 
consequently  were  not  protected  by -giving  the  names  of  the  authors  at  the  time  of 
publication ;  and  3.  Supposing  the  matter  actionable  as  oral  slander,  defendants  had 
not  by  their  plea  offered  themselves  as  witnesses  to  prove  the  words  against  the 
authors. 
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of  three  orphan  children,  who  had  been  brought  on  shore 
under  the  following  melancholy  circumstances.     Captain 
0.  John  Antrim  stated,  that  on  the  31st  of  Ju/y  last  he  sailed 

Thwaites.  fi.om  Honduras.  Before  he  departed  from  that  settlement, 
be  consented  to  receive  on  board  one  of  the  families  of  the 
unfortunate  Poyais  settlers,  the  remnant  of  whom  had  sought 
the  protection  of  the  British  authorities  at  Honduras,  and 
had  received  all  the  succour  which  the  governor  had  in  his 
power  to  give  them.  The  unfortunate  creatures  who  bad 
survived  the  effects  of  their  short  residence  at  the  desert 
swamp  to  which  they  had  been  taken,  were  sent  back  by  the 
different  vessels  which  sailed  from  Honduras.  The  family 
which  Captain  Antrim  consented  to  receive,  consisted  of 
Thomas  Chalmers,  his  wife,  and  three  children.  The  bus-* 
band  and  wife,  when  received  on  board,  were  both  ill  with 
the  fever,  and  died  in  the  course  of  the  passage.  The  Cap- 
tain said  he  had  landed  the  three  orphans,  who  were  utterly 
destitute,  at  Poplar,  and  he  now  requested  his  Lordship's  ad- 
vice as  to  the  best  means  of  getting  them  provided  for.  The 
Captain  then  handed  in  the  following  certificate  to  his  Lord- 
ship/' The  libel  then  set  out  the  certificate  alluded  to, 
which  stated,  that  the  persons  therein  mentioned  were 
taken  on  board  from  motives  of  charity.  Several  questions 
put  by  die  Lord  Mayor  elect  to  Mr.  Prince  and  Captain 
Antrim,  together  with  the  answers  thereto,  were  also  set 
out ;  and  after  mentioning  that  the  Lord  Mayor  elect  had 
recommended  an  application  to  the  parish  officers  to  relieve 
the  children,  it  proceeded  as  follows : — "  Mr.  Prince  ob- 
served, that  the  Captain,  in  consequence  of  his  charity  in 
receiving  the  poor  emigrants,  had  himself  caught  the  fever 
and  had  narrowly  escaped.  He  stated,  that  above  two  hun- 
dred of  the  victims  of  delusion  had  returned  from  the  Mos- 
quito shore  to  Honduras,  in  a  state  of  utter  destitution  and 
disease,  which  terminated  the  sufferings  of  a  great  part 
of  them  soon  after.  They  must  all  have  died  but  for  the 
charity  of  the  people  and  the  authorities  of  Honduras.  The 
poor  creatures  had  been  led  by  M'Gregor  to  expect  a  land 
where  they  would  live  in  the  greatest  plenty,  where  every 
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thing  was  flourishing,  and  but  little  labour  would  be  re- 
quired. It  was  mentioned  to  them  as  a  mark  of  the  im- 
provement of  the  place,  that  a  fine  theatre  had  been  esta- 
blished and  other  establishments  formed,  indicative,  not  Thwaites. 
merely  of  civilization  and  comfort,  but  of  luxury.  Captain 
Antrim  mentioned  a  charge  which  the  poor  creatures  had 
preferred  to  him  against  M'Gregor.  Most  of  those  who 
sailed  from  Leith  were  poor  people  who  had,  by  their  fru- 
gality, saved  small  sums  of  money,  from  fifteen  to  thirty 
pounds.  M'Gregor  learned  the  property  the  settlers  had 
with  them ;  and  telling  them  that  Scotch  money  would  not 
pass  at  the  settlement,  persuaded  them  to  give  it  all  up  to 
him,  and  take  his  drafts  for  the  amount  upon  his  banker  at 
Poyais.  The  savings  were  all  given  up  to  him,  and  perhaps 
it  is  unnecessary  to  add,  that  the  settlers  on  their  arrival  at 
the  houseless  wilds  of  Poyais,  found  that  no  such  thing  as 
a  banking-house  was  in  existence.  Captain  Antrim  regretted 
that  he  had  not  arrived  sooner,  as  another  ship  had  sailed 
with  settlers  for  the  same  place  just  before  his  arrival,  who, 
he  feared,  would  also  fall  a  sacrifice.  He  had  thought  it  his 
duty  to  make  this  statement  publicly,  that  the  poor  might 
be  put  on  their  guard."  Second  count  commenced  by 
stating,  as  matter  of  inducement,  that  certain  persons  had 
emigrated  from  Great  Britain  to  Poyais,  on  the  Mosquito 
shore,  with  the  intention  of  forming  a  settlement  there,  and 
on  their  arrival  at  Poyais,  had  undergone  great  suffer- 
ings from  sickness,  disease,  and  other  accidents,  whereof 
some  of  them  had  died,  and  many  others  had  been  thereby 
compelled  to  remove  to  Honduras,  and  from  thence  had  re- 
turned to  Great  Britain  ;  and  that  shortly  before  the  com- 
mitting of  the  grievances  in  that  and  the  next  count  men- 
tioned, an  application  was  made  to  the  Lord  Mayor  elect 
of  the  city  of  London,  at  the  Mansion  House,  in  the  said  city, 
by  certain  persons,  to  wit,  one  Mr.  Prince  and  one  Captain 
Antrim,  relative  to  certain  children  of  certain  of  the  said 
emigrants,  yet  defendant,  further  contriving  and  maliciously 
intending  to  defame,  injure,  and  aggrieve  the  plaintiff,  pub- 
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lished  the  matter  following.    The  count  then  set  out  that 

I^Q^^a     part  of  the  alleged  libel  contained  in  the  first  count,  com- 

v.  mencing  with  the  words,  "  Mr.  Prince  observed,  that  the 

Thwaites 

Captain,  in  consequence  of  his  charity  in  receiving  the  poor 

emigrants,  had  himself  caught  die  fever,  &c."  Third  count 
the  same  as  the  second,  setting  out  the  part  of  the  libel 
commencing  with  the  words,  "  Captain  Antrim  mentioned 
a  charge  which  the  poor  creatures  had  preferred  to  him 
against M'Gregor,  &c."  Pleas — first,  not  guilty;  second, 
*  which  went  to  the  whole  declaration,  that  on  the  13th 
October,  1823*  at  the  Mansion  House  in  the  said  city,  one 
Mr.  Prince,  a  Common  Councilman,  with  Captain  Joshua 
Antrim,  of  the  ship  Lloyds,  did  wait  upon  the  Lord  Mayor 
of  the  said  city  of  London  elect,  who  sat  for  the  Lord 
Mayor,  to  request  his  Lordship's  advice  as  to  the  disposal 
of  three  orphan  children  who  had  been  brought  on  shore 
as  stated  in  the  said  supposed  libels ;  and  the  said  Joshua, 
on  that  occasion,  then  and  there  did  make  such  statements 
and  mention  such  charge,  circumstances,  matters,  and 
things,  and  hand  to  his  Lordship  such  certificate  as  in 
the  said  supposed  libels  are  respectively  mentioned,  and 
the  said  Lord  Mayor  elect  did  then  and  there  ask  such 
questions  and  make  such  statements  as  in  the  said  sup- 
posed libels  are  also  in  that  behalf  mentioned,  to  which 
questions  such  answer  was  given  as  therein  is  men- 
tioned ;  and  the  said  Mr.  Prince  did  also  make  such  ob- 
servations as  therein  are  mentioned;  and  the  said  report 
in  the  said  newspaper  was,  and  is,  a  true,  fair,  and  correct 
account  of  the  said  proceedings  before  the  said  Lord  Mayor 
elect,  and  of  what  took  place  on  that  occasion,  aud  the  several 
facts  aud  circumstances  therein  detailed  and  adverted  to  are 
likewise  true,  and  the  said  report  contains  no  false  or  untrue 
statement  or  allegation  whatever,  wherefore  the  defendant 
published,  &c.  Third,  that  the  report  or  account  in  the 
said  newspaper  of  the  said  proceedings  at  the  said  Mansion 
House,  whereof  the  said  supposed  libels  in  the  declaration 
mentioned  were  and  are  composed,  was,  and  is,  a  true,  fair, 
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and  correct  account  of  the  said  proceedings,  and  which 
proceedings  did  actually  take  place  at  the  said  Mansion 
House  as  is  stated  in  the  said  supposed  libel,  to  wit,  at  &c. 
Fourth,  that  the  several  matters  and  things  in  the  said  sup* 
posed  libels  contained  were  and  are  true  in  fact.  Then 
followed  a  set  of  pleas  similar  to  the  third  and  fourth,  but 
pleaded  separately  to  the  first  and  second  counts  of  the  de- 
claration. Replication  to  the  first  plea  took  issue,  and  to 
the  rest  there  was  the  general  replication,  that  the  defendants 
had  published  the  libel  of  their  own  wrong  &c.  and  issue 
thereon.  At  the  trial  before  Abbott,  C.  J.,  at  the  London 
Adjourned  Sittings  after  last  Michaelmas  Term,  the  jury 
found  a  verdict  for  the  defendants  upon  the  pleas  which  aver- 
red that  the  libel  contained  a  true,  fair,  and  correct  report 
of  the  proceedings  which  had  taken  place  before  the  Lord 
Mayor  elect,  but  for  the  plaintiff  upon  the  other  pleas 
which  averred  that  the  facts  stated  in  the  libels  were  true, 
with  damages,  one  shilling. 

Denman,  C.  S.  in  Hilary  Term  obtained  a  rule  nisi  to 
enter  up  judgment  for  the  plaintiff,  with  one  shilling  da- 
mages, notwithstanding  the  finding  of  the  jury  for  the  defen- 
dants upon  the  plea  averring  the  correctness  of  the  report. 

Scarlett  and  E.  Lawes  now  shewed  cause  against  the  rule. 
The  jury  having  found  a  verdict  for  the  defendants  on  the 
plea  which  avers  the  statement  to  be  a  true  and  correct 
account  of  what  took  place  at  the  Mansion  House,  it  is 
impossible  that  the  present  rule  con  be  sustained;  because, 
though  the  matter  so  published  by  the  defendants  may  be 
injurious  to  the  plaintiff,  and  false  in  the  facts,  it  is  a  privi- 
leged publication,  being  a  true  account  of  what  took 
place  before  a  magistrate.  The  correctness  of  the  account 
rebuts  the  presumption  of  malice,  which  might  otherwise 
arise  if  it  were  untruly  published.  If  a  person  maliciously 
publishes  what  passes  in  a  court  of  justice  or  before  a  ma- 
gistrate, knowing  it  to  be  false,  with  a  view  to  prejudice  the 
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character  of  another  man,  it  may  be  conceded  that  he  is 
guilty  of  a  libel ;  but  this  case  falls  within  the  principle  laid 
down  in  Rex  v.  Wright  (a),  and  Curry  v.  Walter  (b),  which 
Thwaites.  ca8e8  have  established  this  proposition,  that  it  is  lawful  to 
publish  the  proceedings  of  courts  of  justice  even  though  they 
contain  matter  injurious  to  the  character  of  another.  Here 
the  defendants  only  profess  to  give  a  correct  account  of 
what  passed  before  the  Lord  Mayor.  It  is  not  pretended 
that  they  had  any  personal  knowledge  of  the  facts  there 
stated,  and  consequently  it  cannot  be  predicated  of  them, 
that  they  knew  the  facts  to  be  false.  It  cannot  be  said  that 
the  editor  of  a  newspaper  is  not  at  liberty  to  publish  what 
passes  before  a  magistrate  unless  he  is  able  to  vouch  for 
the  truth  of  every  part  of  his  statement.  At  all  events  this 
is  the  most  unfavourable  case  for  the  plaintiff  in  which  such 
a  question  could  be  raised,  because  it  appears  from  the 
course  of  the  publication  itself,  that  the  parties  who  made 
the  complaint  before  the  Lord  Mayor,  wished  the  facts  to 
be  publicly  stated  in  order  that  other  persons  might  derive 
benefit  from  the  matter  which  they  communicated.  [Ab- 
bott, C.  J.  But  they  will  say  on  the  other  side  that  this  was 
not  matter  passing  before  a  magistrate  in  his  official  capacity, 
or  even  any  thing  over  which  the  Lord  Mayor  had  any  juris- 
diction.] That  is  an  objection  which  might  prevail  in  all 
cases  where  what  passes  before  a  magistrate  is  made  public. 
If  a  correct  account  of  what  passes  before  a  magistrate  or 
in  a  court  of  justice  is  not  privileged  unless  the  reporter  can 
vouch  for  the  truth  of  the  facts  themselves,  there  must  be 
an  end  to  all  such  publications.  Here  the  defendants  only 
state  what  they  have  heard,  and  the  jury  having  found  that 
the  statement  is  correct  in  substance,  their  finding,  hi 
the  absence  of  special  malice,  is  a  complete  answer  to  the 
action.  Now  here  there  is  no  averment  on  the  record,  that 
the  defendants  published  the  alleged  libel  knowing  the  facts 
it  contained  to  be  false.  The  question  then  is,  whether  a 
man,  who,  without  malice,  and  without  any  improper  motive 

(a)  8  T.  R.  295.  (6)  1B.&P,  5«5. 
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-whatever,  simply  publishes  in  print  what  one  man  says  to 
another  upon  a  subject  of  general  importance,  and  deeply 
interesting  to  the  public,  can  be  liable  to  an  action  unless 
he  can  prove  the  truth  of  the  facts  published.  [Bayley,  J.  T*w*xm. 
What  a  man  says  by  oral  communication  concerning  ano- 
ther may  not  be  actionable,  unless  it  is  afterwards  reduced 
into  writing.  Mr.  Prince  and  Captain  Antrim  may  have 
said  something  to  the  Lord  Mayor  which  perhaps  would 
not  be  actionable  as  against  them :  is  the  defendant  then 
excused  in  putting  what  they  said  into  writing  and  alleging 
that  he  has  truly  represented  what  they  did  say  ?]     If  the  ' 

publication  is  bon&  fide,  it  is  a  sufficient  excuse.  The  cir- 
cumstance of  its  being  reduced  into  writing  is  a  mere  tech- 
nical objection  and  can  make  no  difference  if  there  be  no 
malice.  Considering  this,  not  as  the  publication  of  what 
took  place  before  a  magistrate  or  other  person  having  com- 
petent jurisdiction,  but  simply  as  the  repetition  of  what  one 
man  says  to  another,  still  it  would  come  within  the  doctrine 
of  Lord  Northampton's  case  (a)  inasmuch  as  the  defendants 
have  given  up  the  authors  of  the  supposed  slander  so  as  to 
enable  the  plaintiff  to  proceed  against  them.  [Bayley,  J. 
But  according  to  that  case,  you  must  not  only  give  up  the 
name  of  the  author,  but  you  must  shew  a  cause  of  ac- 
tion against  the  party  stated  to  be  the  author.  Now  non 
constat  that  any  action  would  lie  against  Mr.  Prince  or 
Captain  Antrim  for  what  they  stated  to  the  Lord  Mayor. 
But  according  to  the  case  of  Maitland  v.  Qoldneyijb)  an 
action  is  maintainable  against  a  person  who  maliciously 
repeats  slander  although  he  names  his  author  at  the  time.] 
Still  the  question  would  be,  whether  it  was  a  malicious 
publication  or  made  with  an  improper  motive,  for  if  there 
be  no  mala  fides  the  defendants  are  justified.  This  is  a 
bon&  fide  publication  of  what  take*  place  relating  to  a  mat- 
ter in  which  the  public  is  deeply  interested,  and  is  it  to  be 
said  that  the  public  is  to  be  kept  in  ignorance  of  matters 
of  so  mhch  importance,  or  the  publisher  of  it  to  be  held 
liable  to  an  action,  because  he  cannot  prove  the  truth  of  the 
(a)  19  Rep.  133.  .    (6)  2  East.  436. 
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facts,  although  he  relates  accurately  what  he  has  heard  ? 
There  is  one  instance,  at  least,  in  which  the  putting  matter 
injurious  to  the  character  of  another  into  writing  would  not 
Thwaites.  be  actionable.  Giving  an  untrue  character  of  a  servant  is 
not  actionable  unless  there  is  express  malice ;  but  suppose 
the  same  character  were  reduced  into  writing  would  that 
make  any  difference  i  Clearly  not.  Then,  upon  the  same 
principle,  the  matter  in  question  being  a  faithful  report  of 
what  Mr.  Prince  and  Captain  Antrim  said,  is  protected. 
They  cited  Knobellv.  Fuller  (a),  Waithmanv.  Weaver  (b)f 
Delany  v.  Jones  (c),  Haw  fees  v.  Hawkey  (d),  Lewis  v. 
Walter  (e). 

Denman,  C.  S.  and  R.  V.  Richards  (with  whom  was  F. 
Pollock),  contra.  The  jury  having  found  by  their  verdict 
that  the  matters  stated  in  the  libel  were  untrue  in  point  of 
fact,  the  question  is,  whether  the  defendants  are  privileged 
in  making  those  facts  public,  merely  on  the  ground  that  they 
have  accurately  and  fairly  related  what  others  have  said. 
Now,  upon  no  principle  of  law  or  of  common  sense  can 
the  affirmative  of  that  position  be  maintained.  It  cannot 
be  pretended  that  this  is  the  report  of  what  had  taken  place 
in  a  court  of  justice,  or  in  the  course  of  a  judicial  inquiry; 
and  even  assuming  that  it  is  lawful  to  make  public  what 
takes  place  before  a  magistrate  in  his  magisterial  capacity, 
still  it  does  not  appear  that  the  Lord  Mayor  elect,  before 
whom  this  matter  took  place,  had  any  jurisdiction  to  inquire 
into  the  subject  of  complaint.  '  On  the  contrary,  the  whole 
case  shews  that  it  was  not  within  his  jurisdiction  as  a 
magistrate.  But  independently  of  this  objection,  it  was 
merely  an  ex  parte  proceeding,  and  according  to  the  case  of 
Rex  v.  Fisher  (f)  it  would  have  been  an  unlawful  publica- 
tion, although  the  matter  took  place  before  a  magistrate. 
This,  however,  must  be  treated  simply  as  the  repetition  in 
print  of  matter  of  imputation  upon  an  individual,  passing 

(o)  Peake,  N.  P.  C.  92.  (*)  1  Dowl.  &  Ryl.  N.  P.  C.  10. 

(c)  4  Esp.  N.  P.  C.  19 J .        (d)  8  East,  427.       («)  4  B.  &  A.  605. 

if)  2  Camp.  513. 
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between  private  persons.    Therefore  whether  tlie  statement 
be  true  or  false,  as  far  as  the  accuracy  of  the  detail  is  con- 
cerned, it  affords  no  defence,  even  though  the  defendants,  at  v. 
the.  time  of  publication,  gave  the  names  of  the  persons  by 
whom. the  facts  were  related.     Maitland  v.  Goldney  is  an 
authority  to  this  point.     It  is  clear  that  the  defendants 
have  not  brought  themselves  within  the  principle  of  Lord 
Northampton's  case,  assuming  that  there  is  no  distinction 
between  oral  and  written  slander.     In  the  first  place,  they 
do  not  shew  where  the  authors  of  the  slander  are  to  be 
found,  so  as  to  give  the  plaintiff  a  remedy  against  them,  ad- 
mitting that  they  would  be  liable  to  an  action  ;  but  in  the 
second,  it  does  not  appear  that  any  action  would  lie  against 
the  authors  at  all  for  the  matter  which  the  defendants  have 
repeated.      Before -the   defendants  can   bring  themselves 
within  Lord  Northampton's  case,  it  must  be  shewn  that 
what  Mr.  Prince  and  Captain  Antrim  had  said  would  have 
rendered  them  liable  to  an  action.     But  it  is  perfectly  clear, 
that,  no  action  would  lie  against  them  for  any  statement 
which  they  had  made  to  the  Lord  Mayor  elect.     As  far  as 
they  are  concerned,  their  representation  might  be  perfectly 
innocent,   and  only  become  culpable  when  reduced  into 
writing  and  published  in  a  newspaper.     The  defendants, 
therefore,  by  their  act  alone  have  done  that  which  gives  the 
plaintiff  a  right  of  action.    They  have  put  into  a  criminal 
shape,  by  the  act  of  printing,  that  which  would  have  been 
venial  in  the  original  authors  of  the  statement.     It  is  per- 
fectly clear,  therefore,  that  Lord  Northampton's  case  does 
not  apply;  because,  independently  of  the  objection,  that 
that  case  applies  to  oral  slander  only,  there  is  here  no  suffi- 
cient description  of  the  authors  of  the  slander,  nor  any  ground 
of  action  against  them. 

Abbott,  C.J. — I  am  of  opinion,  that  the  rule  must  be 
made  absolute  for  entering  a  judgment  for  the  plaintiff,  not- 
withstanding the  finding  of  the  jury  for  the  defendants  upon 
the  third  plea.     Our  judgment  in  this  case  is  founded  upon 
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the  matter  which  appears  upon  the  record,  and  upon 
that  only.  On  looking  at  the  record,  it  certainly  does 
not  appear  that  the  libel  which  has  been  made  the  subject  of 
Thwaites.  this  action,  gives  an  account  of  any  thing  taking  plafce  before 
a  magistrate  in  his  character  of  magistrate.  We  have,  there- 
fore, no  occasion  in  this  instance  to  give  any  opinion  as  to 
what  may  be  the  right  of  any  person  to  print  and  publish 
that  which'  occurs  before  a  magistrate,  acting  officially  as 
such.  All  that  appears  on  this  record  as  the  subject  of 
allegation  on  the  part  of  the  plaintiff  is,  that  an  application 
was  made  to  the  Lord  Mayor  elect  of  the  city  of  London, 
by  certain  persons,  relative  to  the  disposal  of  some  orphan 
children ;  but  the  matter  of  the  libel  which  is  afterwards  set 
forth,  goes  very  far  beyond  that  which  could  be  properly 
consistent  with  an  application  made  to  the  Lord  Mayor  in 
his  character  of  a  Magistrate.  We  are  then  to  consider 
whether  the  other  ground  on  which  this  case  has  been  put 
for  the  defendants  can  be  supported ;  and  that  other  ground 
must  now  be  taken  to  be  this,  that  they  have  given  a  true, 
fair,  and  correct  report  of  matter  which  occurred  before  a 
person,  not  sitting  for  the  purpose  of  discharging  the  func- 
tions of  a  magistrate-,  but  as  if  it  was  related  to  him  in 
conversation,  or  at  a  dinner,  or  on  any  other  occasion  of 
public  or  private  festivity.  It  has  been  said  on  behalf 
of  the  defendants,  that  inasmuch  as  the  editor  of  a  news- 
paper does  not  himself  profess  to  vouch  for  the  facts  which 
he  states,  but  merely  relates  what  he  has  heard  others  say, 
and  at  the  same  time  communicates  the  names  of  the 
authors  of  the  matter  which  is  charged  to  be  libellous,  he 
is  protected,  according  to  the  rule  laid  down  in  Lord 
Northampton's  case.  It  is,  however,  to  be  observed,  that 
that  was  the  case  of  slanderous  words,  and  slanderous  words 
only.  We  are  not  galled  upon  to  give  our  opinion  upon  the 
distinction  between  oral  and  written  slander;  but  there  cer- 
tainly may  be  a  difference  between  putting  into  writing,  and 
printing,  that  which  is  asserted  by  another  person,  and  re- 
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peating  it  by  parol.  The  mischief  of  printed  slander  is  1834. 
greater,  because  much  more  extensive  in  its  circulation,  ^  w  ~ 
than  any  spoken  slander  can  be,  which  from  its  nature  must  9m 

be  confined  to  a  very  small  circle.    But,  as  I  have  already    Thwaitb* 
said,  I  do  not  think  we  are  called  upon  to  decide  this  case 
upon  that  ground,  because,  adopting  Lord  Northampton'* 
case  in  its  fnllest  extent,  this  case  will  fall  short  of  the  doc- 
trine there  laid  down.     In  the  first  place,  a  part  of  fjm 
matter  which  is  here  published,  is  in  its  nature  such,  that 
if  it  had  been  spoken  only,  no  action  could  be  maintained 
upon  it.    That  an  action  may  be  maintained  for  matters, 
written  or  printed,  which  would  not  be  maintainable  if  the 
same  matter  was  only  spoken,  is  a  proposition  so  clearly 
established  by  several  cases,  that  I  need  hardly  dwell  upon* 
it.     The  part  of  the  libel  to  which  I  first  allude  as  distin-' 
guishing  this  case  from  Lord  Northampton's,  is  that  where- 
it  is  said,  "  The  poor  creatures  had  been  led  by  M'Gregor 
to  expect  a  land  where  they  would  live  in  the  greatest? 
plenty,  where  every  thing  was  flourishing,  and  but  little* 
labour  would  be  required.    It  was  mentioned  to  them  as  a. 
mark  of  the  improvement  of  the  place,  that  a  fine  theatre 
had  been  established,  and  other  establishments  formed,  in-  , 
dicative,  not  merely  of  civilization  and  comfort,  but  of 
luxury;     M'Gregor  learned  the  property  which  the  settlefts 
bad  with  them,  and  telling  them-  that  Scotch  money  would 
not  pass  at  the  settlement,  persuaded  them  to  give  it  all  up* 
to  him,  and  take  his  drafts  for  the  amount  upon  his  bankers 
at  Poyais.    The  savings  were  all  given  up  to  him ;  and  it  i» 
perhaps  unnecessary  to  add,  that  the  settlers,  on  their  arrival 
at  the  houseless  wilds  of  Poyais,  found  that  no  such  thing 
as  a  banking  house  was  in  existence."     Now  if  this  had' 
been  spoken,  no  action  would  have  been  maintainable  for 
it  without  an  allegation  of  special  damage,  or  an  allega- 
tion of  something  further  than  appears  on  this*  record.     If 
the  plea,  therefore,  be  bad  in  part,  it  is,  according  to  the* 
rule  of  pleading,  bad  altogether.    There  is  also  another 
part  of  this  case  which  falls  far  short  of  the  doctrine  of 
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Lord  Northampton's  case.    What  is  there  said  is  this : 


"If 


M'Gregor 

v. 
Thwaites. 


1.  S.  publish  that  he  had  heard  J.  N.  say,  that  J.  G.  was 
a  traitor  or  thief,  in  an  action  on  the  case,  if  the  truth 
be  so,  he  may  justify.  But  if  I.  S.  publish  that  be  hath 
heard  generally,  without  a  certain  author,  that  J.  G.  was  a 
traitor  or  thief,  there  an  action  on  the  case  lieth  against 
/.  S.  for  this,  that  he  hath  not  given  to  the  party  aggrieved 
any  cause  of  action  against  any,  but  against  himself,  who 
published  the  words."  Now  if  I.  S.  according  to  the  first 
proposition,  publish  what  he  has  heard,  in  order  to  protect 
himself  he  must  not  only  give  the  name  of  the  person  who 
is  his  author,  but  he  must  also  hold  himself  forth  as  the  wit- 
ness to  prove  that  that  person  has  said  so  and  so  concerning 
J.  G.  Whereas  in  the  present  case,  the  editor  or  publishers 
of  this  newspaper  do  not  assert  that  Mr.  Prince  or  Captain 
Antrim  spoke  the  matter  in  question,  nor  do  they  offer 
themselves  as  the  witnesses  of  the  truth  that  they  heard 
them  say  so.  The  instance  put  in  Lord  Northampton's 
case,  is  that  of  a  person  saying  that  he  heard  another,  by 
name,  say  so  and  so ;  which,  as  I  before  observed,  is  not 
merely  giving  the  name  of  a  person  against  whom  an  action 
may  be  brought,  but  is  holding  himself  forth  as  the  witness 
to  prove  that  he  so  uttered  the  words.  That  is  not  done 
here,  and  therefore,  without  adverting  to  any  other  part  of 
this  libel,  or  to  any  collateral  doctrines  that  have  been -dis- 
cussed, I  am  of  opinion,  that  it  is  no  ground  of  defence, 
that  the  defendants  have  correctly  reported  what  actually 
took  place  in  the  presence  of  the  magistrate;  first,  be- 
cause Ihe  Lord  Mayor  was  not  then  acting  in  a  matter  of 
which  he  had  any  cognizance;  and  second,  that  the  de- 
fendants have  not  protected  themselves  by  giving  the  names 
of  the  persons  by  whom  the  slander  was  originally  uttered. 

Bay  let,  J. — There  is  a  great  distinction  between  an 
action  for  words,  and  an  action  for  a  libel.  Written  slander 
will  be  actionable  though  the  same  words  would  not  be  so  if 
they  were  merely  spoken.    This  distinction  is  well  pointed 
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out  by  Mansfield,  C.  J.  in  Thorley  v.  Kerry{a)9  where  that 
learned  judge  observes,  "  that  though  the  words  of  them- 
selves may  not  impute  any  punishable  crime,  yet  if  they 
contain  that  sort  of  imputation,  which  is  calculated  to  vi-  Thwaites. 
lify  a  man,  and  bring  him,  as  the  books  say,  into  hatred, 
contempt,  and  ridicule,  an  action  will  lie,  if  they  are  re- 
duced to  writing,"  and  that  learned  judge  added,  as  his  own 
opinion,  that  upon  principle  he  could  not  make  any  differ- 
ence between  words  written  and  words  spoken  as  to  the 
right  which  arises  on  them  of  bringing  an  action.  How- 
ever, the  distinction  I  have  alluded  to,  was  there  solemnly 
adjudged.  In  this  case  the  libel  which  is  the  subject  of. 
the  action,  is  manifestly  calculated  to  bring  the  plaintiff 
into  great  hatred  and  contempt,  because  it  imputes  to 
him,  that  he  had  sent  these  emigrants  to  a  distant  land  in  a 
perfect  state  of  starvation,  and  this  imputation,  being  re- 
duced into  writing,  is  actionable.  The  other  part  of  the 
charge  represented  to  have  been  made  by  Captain  Antrim, 
being  also  in  print,  is  equally  actionable,  and  I  doubt  very 
much  whether  it  would  be  actionable  if  it  were  verbal  slan- 
der only.  I  am  clear  that  it  would  not,  unless  it  imported 
that  the  poor  persons  alluded  to,  had  been  defrauded  by  the 
plaintiff  of  their  money  by  receiving  it  in  this  kingdom,  be- 
cause the  imputation  upon  the  plaintiff  is,  that  he  had  ob- 
tained money  from  the  emigrants  upon  a  representation  that 
it  would  be  repaid  to  them  by  his  bankers  at  Poyais. 
Whether  such  an  imputation  comes  within  the  scope  of 
SO  Geo.  2.  c.  24.  as  the  case  of  a  person  obtaining  money 
by  false  pretences,  it  is  not  necessary  to  inquire,  because 
the  libel  does  not  represent  that  he  obtained  the  money 
from  them  in  this  kingdom,  and  if  he  did  not,  it  would 
not  be  a  case  within  that  statute.  This,  -  therefore, 
is  to  be  considered  as  a  case  of  written  slander  which  be- 
comes actionable,  when  the  same  thing  if  orally  repeated 
would  not.  Then;  as  written  slander  entitles  the  plaintiff 
to  an  action  against  somebody,  against  whom  can  he  main- 
(a)  4  Taunt.  404. 
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tain  the  action,  unless  it  h  against  the  defendants  by  whose 
act  the  verbal  slander  is  reduced  to  writing.  If  he  has  no 
remedy  against  the  defendants,  he  has  no  remedy  whatever 
Tbwaitbs.  against  the  original  authors.  According  to  the  principle 
laid  down  in  Lord  Northampton's  case,  a  party  repeating 
slander  may  be  excused,  if  he  gives  up  the  author  at  the 
time  he  publishes  the  slander,  and  if  he  pledges  himself  to 
be  a  witness.  Why  is  he  so  excused  ?  Because  he  gives  an 
action  against  the  original  author  of  the  words.  This  is  the 
reason  assigned  by  the  different  judges  in  Davis  v.  Lewis(a)f 
and  Maitland  v.  Goldneyijb).  Now  in  this  case,  if  the  action 
does  not  lie  against  the  defendants,  against  whom  will  it  lie  i 
Certainly  not  against  Mr.  Prince  or  Captain  Antrim,  be- 
cause they  only  said  orally  that  which  is  charged  against  the 
plaintiff.  They  have  published  nothing  in  writing,  and  it 
is  not  enough  for  the  defendants-  to  say,  that  they  were  the 
original  publishers  of  the  slander,  because  they  have  only 
uttered  it  in  a  shape  in  which  it  is  not  actionable.  There- 
fore, inasmuch  as  no  action  Hea  against  the  parties  who  have 
merely  said  orally,  what  the  defendants  have  republished  in- 
writing,  the  defendants  are  not  exempt  from  liability.  I  am 
of  opinion  that  as  there  are  no  other  persons  against  whom 
the  plaintiff  can  maintain  an  action  but  the  defendants,  the. 
judgment  must  be  entered  for  the  plaintiff,  notwithstanding 
the  verdict  found  by  the  jury  in  favor  of  the  defendants  on 
the  plea,  which  states  this  to  be  a  true  and  correct  account 
of  what  passed  before  the  Lord  Mayor. 

Holbotd,  J. — I  am  also  of  opinion  that  judgment  must 
be  entered  for  the  plain  iff  on  the  issue  which  the  jury  have 
found  for  the  defendants,  inasmuch  as  it  does  not  afford  a. 
sufficient  answer  to  the  action.  I  think  that  the  plaintiff 
has  shewn  a  sufficient  cause  of  action,  because  the  libel  is 
only  stated  to  be  of  and  concerning  him,  and  does  not  state 
it  to  be  a  libel  of  and  concerning  the  previous  matter  stated 
in  the  introductory  part  of  the  declaration.  The  declaration 
states  that  the  defendants,  maliciously  intending  to  bring  the 

(a)  T  T.  R.  17.  (*)  2  East.  426. 
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plaintiff  into  odium  and  disgrace,  and  to  cause  it  to  be  be- 
lieved that  he  had  wilfully  made  use  of  false  representations 
to  mduce  the  said  emigrants  to  go  to  Foyais,  and  to  cause  v, 

it  to  be  believed  that  he  had  defrauded  the  said  emigrants  Thwaitm. 
of  money,  published  this,  which  is  charged  to  be  a  libel  of 
and  concerning  the  plaintiff.  The  declaration  goes  on  with 
certain  inuendoes ;  but  without  those  inuendoes,  it  appears 
to  me,  that  this  would  be  libellous.  The  second  count  also 
alleges  a  malicious  intent  to  injure  the  plaintiff  in  his  cha- 
racter. The  defendants  by  their  second  and  third  pleas 
state  that  the  libellous  statement  contains  a  true,  fair,  and 
correct  account  of  what  passed  before  the  Lord  Mayor 
elect.  It  does  not  appear,  however,  that  what  passed  before 
the  Lord  Mayor  elect  was  in  the  nature  of  a  judicial  or  ma- 
gisterial proceeding,  nor  is  it  even  stated  that  the  Lord 
Mayor  elect  was  acting  in  the  character  of  a  magistrate. 
The  jury,  it  is  true,  have  found  that  the  statement  was  a 
true  and  correct  account  of  what  passed  before  the  Lord 
Mayor  elect,  but  they  have  also  found  for  the  plaintiffs,  on 
those  pleas  which  put  in  issue  the  truth  of  the  facts  so  stated. 
Then  the  question  is,  whether  they  who  maliciously  and 
from  the  motives  stated  in  the  declaration,  (and  which  are 
not  justified,)  and  of  which  they  are  found  guilty,  can  be 
protected  from  liability,  by  pleading  that  they  have  given  a 
correct  account  of  what  they  had  heard  said  by  others.  I 
think  the  finding  of  the  jury  upon  that  plea  is  not  a  suffi- 
cient answer  to  the  present  motion,  and  that  we  are  bound, 
in  point  of  law,  to  enter  a  verdict  for  the  plaintiff  notwith- 
standing their  finding.  These  pleas  do  not  give  any  ground 
of  action  against  any  other  person.  They  do  not  give  the 
plaintiff  any  proof  whereby  he  could  proceed  against  the 
original  author  of  the  slander,  nor  indeed  do  they  state  who 
heard  the  words  uttered,  so  as  to  enable  the  plaintiff  to  es- 
tablish his  action  against  any  other  person.  Indeed,  as  to 
the  most  injurious  part  of  the  libel,  no  action  could  be 
maintained  by  the  plaintiff  against  the  original  speakers  of 
the  slander,  unless  special  damage  could  be  proved.  If,  in* 
vol.  iv.  3  A 
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deed,  those  persons  had  themselves  caused  the  matter  to  be 
published,  they  might  be  liable  to  an  action  for  what  they 
9.  stated  before  the  Lord  Mayor,  but  no  action  will  lie  agaitist 

Thwaites.  tj,em  for  wj,at  they  said  by  parol.  Unless  the  plaintiff  has 
his  remedy  against  these  defendants,  he  will  have  no  remedy 
whatever.  But  supposing  that  this  came  within  the  prin- 
ciple of  Lord  Northampton's  case,  still  the  defendants  have 
not  brought  themselves  within  its  protection.  This  libel- 
lous statement,  in  the  first  place,  does  not  give  the  plaintiff 
the  means  of  proving  what  really  passed  before  the  Lord 
Mayor.  It  does  not  profess  to  state  a  verbatim  account  of 
what  passed,  but  merely  that '  Mr.  Prince  observed  that 
the  captain,  in  consequence  of  his  charity,  Sec,"  and  that 
"  Captain  Antrim  mentioned  a  charge  which  the  poor  crea- 
tures had  preferred  to  him  against  M'Gregor"  8cc.  The 
defendants  do  not  affect  to  give  the  words  used  by  these 
individuals,  but  merely  state  the  substance  of  the  charge. 
Giving  the  names  of  the  authors  at  the  time  the  slander  is 
published  is  no  protection  to  the  defendants,  according  to 
the  case  of  Maitland  v.  Goldney,  for  if  the  words  be  re- 
peated maliciously,  giving  the  names  of  the  authors  as 
a  mere  pretence  for  repeating  the  slander,  will  be  no  de- 
fence. Here  the  jury  have  found  upon  the  other  pleas  that 
the  libel  was  published  maliciously,  and,  therefore,  the  fact 
of  the  defendants  having  given  up  the  names  of  the  authors 
will  be  no  defence.  I  therefore  think  that  the  judgment 
must  be  entered  non  obstante  veredicto  upon  the  third  plea, 
with  one  shilling  damages. 

Little b ale,  J. — I  am  also  of  the  same  opinion.  It 
must  be  taken  from  the  allegation  in  this  declaration  that 
the  Lord  Mayor  elect  had  no  legal  authority  or  jurisdiction 
to  inquire  into  the  matter  brought  before  him  by  Mr. 
Prince  and  Captain  Antrim ;  and  that  the  matter  of  com- 
plaint did  not  fall  within  his  cognizance,  as  a  magistrate.  I 
consider  the  complaints  of  those  persons,  as  they  are  stated 
on  this  record,  exactly  in  the  same  light  as  if  they  were 


TRINITY  TERM,  FIFTH  GEO.  IV. 

made  to  a  private  individual,  in  a  private  room,  and  there- 
fore we  are  relieved  from  the  consideration  of  the  question 
how  far  a  person  may  be  justified  in  reporting  in  a  news* 
paper  what  takes  place  before  a  magistrate  having  legal 
authority  to  issue  a  warrant.  Then  the  question  is  whether 
if  a  person  has  heard  in  some  private  company  certain  per- 
sons say  something  that  reflects  upon  .the  character  of  an 
individual,  he  may  put  it  into  writing  and  print  it,  provided 
he  gives  the  names  of  the  authors  of  the  slander.  Now  the 
only  authority  for  saying  that  that  can  be  done  is  Lord 
Northampton's  case.  There  is,  however,  a  dictum  tb  the 
same  effect  in  1  Roll.  Abr.  64.  With  regard  to  Lord 
Northampton's  case  we  are  not  called  upon  to  say  any 
thing ;  but  I  cannot  help  observing,  that  if  the  law  there  laid 
down,  were  now  to  be  considered  for  the  first  time,  I  think 
it  would  receive  some  restraints,  and  I  certainly  should 
pause  before  I  adopted  a  proposition  of  such  extensive  lati- 
tude. This  case,  however,  differs  materially  from  that. 
The  reason  given  for  the  decision  in  that  case  is  this,  that  if 
a  person  says  he  has  been  told  by  such  an  one,  naming  him, 
that  he  said  so  and  so,  reflecting  upon  the  character  of  another, 
he  would  not  be  liable  to  an  action,  if  he  gives  up  the  author, 
and  enables  the  person  slandered  to  bring  an  action  against  the 
Author.  But  in  this  case,  the  plaintiff  cannot  have  an  action 
against  the  original  relators  of  the  slander,  because  in  the 
shape  in  which  they  utter  it,  it  is  not  actionable.  It  is  true 
that  Mr.  Prince  and  Captain  Antrim  are  the  authors  of  a 
great  deal  of  slanderous  matter  upon  the  plaintiff,  but  still 
being  oral  slander  it  cannot  be  the  subject  of  an  action. 
What  is  charged  against  him  is  not  imputed  as  a  crime  or 
other  offence,  nor  is  there  any  part  of  it,  unless  the  plaintiff 
could  allege  special  damage,  upon  which  an  action  would 
He ;  and  therefore  giving  them  up  as  the  authors  would  not 
place  the  plaintiff  in  a  better  situation.  Suppose  an  action 
would  lie  against  those  persons,  what  means  has  he  of 
proving  the  words?  The  defendants  have  not  given  him  the 
means,  nor  does  it  appear  that  they  themselves  are  compe- 
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tent  as  witnesses  to  prove  that  they  were  spoken.    The 
meaning  of  the  rule  in  Lord  Northampton's  case  is,  that  the 
v.  person  who  repeats  the  slander,  must  not  only  say  who  the 

Thwaitm.  per8on  was  wno  originally  published  it,  but  he  must  be  the 
witness  to  prove  it.  Therefore  upon  that  ground  also,  this 
case  differs  from  Lord  Northampton's,  and  the  defendants1 
pleas  being  bad  in  point  of  law,  the  plaintiff  is  entitled 
to  have  judgment  entered  for  him  notwithstanding  the  ver- 
dict. 

Rule  absolute. 


Thorn  and  others  v.  Hutchinson  and  another,  Bail  of 

Wednesday,  J.  HUTCHINSON. 

June  SO. 

The  Court       JLRCHBOLD  shewed  cause  against  a  rule  obtained  on 

oneretwon6*'  a  ^ormer  ^aJ>  *or  settulg  mde  tne  execution  against  the  de- 
tbe  bail-piece  fendants,  and  entering  an  exoneretur  on  the  bail-piece,  under 
don  against     *ne  following  circumstances :  The  defendant,  J.  Hutchinson, 

the  bail,  where  wa3  arrested  in  April,  1823,  for  the  sum  of  194/.  17*.  and 

the  defendant  ...         ,  ...  ,    , 

in  the  original  gave  bail  to  the  action,  which  proceeded  to  judgment,  and 

act*?n  **?       judgment  was  signed  on  the  1 1th  June.    A  writ  of  capias 

doe  time,  but   ad  satisfaciendum  was  issued  against  the  defendant  on  the 

^ren^had  SOth  Marcn>  ,824>  to  which  the  Sheriff  returned  non  est 
been  given  un-  inventus.  In  Easter  Term  writs  of  scire  facias  and  alias 
ofthebwlhad  8C*re  fac'as  were  respectively  lodged  with  the  Sheriff  of 

been  taken  in  Middlesex  against  the  bail,  to  which  the  Sheriff  made  his 
execution.  ' 

return,  and  on  the  28th  May  a  writ  of  fieri  facias  was  issued 

into  the  county  of  Surrey,  under  which  the  goods  of  It. 
Hutchinson  were  seized  in  execution.  On  the  30th  May 
the  attorney  for  the  defendants  gave  notice  to  the  plaintiffs! 
attorney  that  the  defendant,  in  the  original  action,  had  been 
rendered  in  discharge  of  his  bail  on  the  17th  April,  which 
was  the  second  day  of  Easter  Term.  Under  these  circum- 
stances, the  question  was,  whether  J.  Hutchinson,  the  defen- 
dant in  the  original  action,  was  rendered  in  sufficient  time 
to  discharge  his  bail.  It  was  contended  that  the  render  was 
a  nullity  altogether,  inasmuch  as  no  notice  of  it  had  been 


Thorn 
v. 
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given  before  proceedings  were  had  against  the  bail.  This 
was  a  regular  execution,  and  notice  of  the  render  not  having 
been  given  until  after  it  was  executed,  this  application  came 
too  late.  Hutchimson. 

Crowder,  contrii,  was  stopped  by  the  Court* 

Abbott,  C.  J.— We  think  that  the  defendant  in  the 
original  action  was  rendered  in  sufficient  time  to  exonerate 
the  bail,  but  inasmuch  as  no  notice  of  the  render  was  given 
until  after  the  proceedings  against  the  bail  were  taken,  we 
are  of  opinion  that  the  rule  for  entering  an  exoneretur  on 
the  bail-piece,  can  only  be  made  absolute  on  payment  of  the 
costs  which  have  been  since  incurred. 

Rule  absolute  on  payment  of  costs  (0). 
(a)  JUUledaU,  J.,  was  absent. 


Hunter  v.  Simpson  and  another.  Wednesday, 

m  June  30. 

JLRCHBOLDy  on  a  former  day,  obtained  a  rule  calling  By  the  prac- 

upon  the  defendants'  attornies  to  shew  cause  why  they  should  ^  of  ™19 

not  enter  an  appearance  for  the  defendants  pursuant  to  their  dam  served 

undertaking.     On  the  1 2th  June  a  special  capias  was  sued  j^^^Be)0 

out  against  the  defendants,  returnable  "  on  the  morrow  of  process  by  ori- 

the  Holy  Trinity.9*    The  defendants'  attornies  having  pre-  dayVfronTtne 

viously  desired  that  process  should  be  sent  to  them,  the  quarto  diepost 

T  .  or  appearance 

plaintiff's  attorney  waited  upon  and  left  with  them  on  the  day  of  the  re- 

14th  June  a  copy  of  the  writ  for  each  of  the  defendants,  lurn  of  *• 
rj  '  process,  to 

whereupon  the  defendants'  attornies  wrote  upon  the  back  of  enter  an  ap- 
the  process  the  following  undertaking, — "  H.  and  S.  under-  P6*1"*1106* 
take  to  appear  for  the  defendants  in  this  action  in  due  time. 
14th  June"    This  rule  having  been  obtained  on  the  2Sd 
June,  the  question  for  the  opinion  of  the  Court  was,  whether 
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the  application  was  not  made  too  early,  according  to  the 
Huwter      practice  of  the  Court. 


Simpson. 


Chitty  shewed  cause,  and  contended  that  the  present  rule 
was  moved  for  too  early,  for  by  the  practice  of  this  Court  in 
non-bailable  process,  by  original,  the  appearance  need  only 
be  entered  within  eight  days  after  the  appearance  day,  or 
quarto  die  post  of  the  return  of  the  process.  This  practice 
was  so  laid  down  by  Mr.  Tidd  (a).  Now  here,  the  process 
being  returnable  on  the  morrow  of  the  Holy  Trinity,  [14th 
June]  the  defendants  were  not  bound  to  enter  an  appearance 
until  the  26th  June,  which  would  be  within  eight  days  after 
the  quarto  die  post,  or  appearance  day  of  the  return  of  the 
process. 

Archbold,  in  support  of  the  rule.  This  question  depends 
upon  the  construction  of  the  acts  of  parliament  relative  to 
the  entering  of  a  common  appearance,  and  not  upon  any 
rule  of  practice  which  may  have  obtained  without  reference 
to  the  language  used  by  the  legislature.  Undoubtedly  the 
books  state  the  practice  in  this  Court  to  be  as  stated  on  the 
other  side,  but  the  books  of  practice  are  erroneous  upon 
this  point.  The  practice  as  to  the  service  of  non-bailable 
process  is  a  matter  occurring  so  seldom,  that  possibly  the 
error  now  pointed  out  may  have  crept  into  the  filacer's 
office,  and  no  notice  taken  of  it.  Now,  by  the  12  Geo.  1. 
c.  29.  s.  1.,  which  first  gave  the  common  appearance,  it  was 
enacted  that  it  should  be  entered  "  at  the  return  of  the  pro- 
cess or  within  four  days  after  such  return/9  and  the  same 
expression  is  adopted  in  the  5  Geo.  2.  c.  27*  s.  1.  for  "  the 
defendant  shall  appear  at  the  return,  or  within  eight  days 
after  such  return"  The  time,  therefore,  allowed  for  enter- 
ing the  appearance,  according  to  this  latter  statute,  is  eight 
days  from  the  return,  and  not  from  the  day  of  appearance. 
The  books  of  practice,  therefore,  are  erroneous  in  laying  it 

(a)  Tidd,  8th  ed.  210.  Imp.  K.  B.  9th  ed.  618.  2  Chit.  Rep.  35. 
1  Arch.  P.  299,  300. 
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down  that  the  appearance  is  to  be  entered  within  eight  days 
after  the  quarto  die  post  of  the  return  of  the  process.  The 
day  usually  called  the  quarto  die  post  is  given  at  common 
law,  by  favor  of  the  Court,  and  not  by  the  statute.  The 
present  point  is  to  be  determined  by  the  language  of  the  act 
pf  parliament,  which  speaks  of  the  return  of  the  writ,  and 
does  not  mention  the  quarto  die  post.  The  Court  of  Com- 
mon Pleas  has  acted  conformably  to  the  words  of  the  sta- 
tute, and  has  ruled  that  the  eight  days  shall  be  reckoned 
from  the  return  day,  and  not  from  the  quarto  die  post  of  the 
return  of  the  process  (a),  and  therefore,  unless  the  practice 
which  has  obtained  in  this  Court  be  inflexible,  the  Court 
will  come  back  to  the  true  construction  of  the  statute. 

Abbott,  C.  J. — Still  this  is  a  question  of  construction, 
and  we  must  determine  what  is  the  meaning  of  the  words  of 
the  statute — "  return  of  the  process."  The  Common  Pleas 
has  construed  them  to  mean  the  very  day.  It  seems,  how- 
ever, that  this  Court  has  construed  them  to  mean  the  quarto 
die  post  or  the  appearance  day.  Which  of  the  two  con- 
structions is  the  correct  one,  may  be  matter  of  doubt.  It 
is  certainly  desirable  that  the  practice  of  both  Courts  should 
be  made  uniform,  but  it  is  impossible  to  say  that  the  attor- 
nies  in  this  case  have  done  wrong  in  conforming  to  that 
which  has  been  hitherto  considered  the  rule  of  practice  in 
this  Court.  Whether  we  shall  hereafter  think  fit  to  promul- 
gate a  new  rule  of  practice  upon  the  subject,  is  another  mat- 
ter. The  question  is,  whether,  by  the  practice  of  this  Court, 
the  plaintiff  has  not  moved  too  soon,  and  we  think  he  has, 
and  therefore  the  rule  must  be  discharged,  but  without  costs. 

Rule  discharged  without  costs. 
(a)  Tidd,  8tb  ed.  341.  Imp.  C.  P.  216.  17  Pr.  Reg.  3$  Barnes.  245, 6. 
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Wednesday,    Aspinall  t\  Stamp  and  Another,  Assignees  of  Shaw,  a 
June*°-  Bankrupt, 

«^dcrJth?di    PARKE  moved  for  a  rule  to  shew  cause  why  the  defend- 

fendant  was      ants  should  not  be  at  liberty  to  deduct  the  sum  of  46/.  1 3*. 

allowed  to  go  „     .  .     ._~  ,  . 

to  trial  upon     amount  of  plaintiff's  taxed  costs  upon  interlocutory  pro* 

payment  of  a    ceedings  in  this  cause,  from  a  sum  of  132/.  10s.  amount  of 
certain  sum  of  °  .*•_•!* 

money,  toge-     taxed  costs  due  to  defendants  upon  the  result  of  the  trial  of 

ther  with  the    the  cause#    The  facts  disclosed  on  affidavits  were  thes*  It 

costs  of  toe 

cause  up  to      was  an   action  of  trespass   for  seizing  certain  goods  and 

order -and  the  chattels  claimed  as  the  property  of  the  plaintiff,  and  the 

defendant  hav-  venue  was  laid  in  Yorkshire*    The  defendants  justified  the 

ing  recovered  .        .  ,      .       * 

a  verdict  with-  trespass  under  the  statutes  concerning  bankrupts,  as  as- 

out  previously  gignees  of  Shaw  the  bankrupt.    After  the  issue  was  made 

complying  ... 

with  the  terms  up,  and  notice  of  tnal  given,  the  defendants,  having  some 

Held  that  the  doubt  whether  all  the  goods  in  question  belonged  to  their 

costs  taied  in   bankrupt,  applied  to  the  Lord  Chief  Justice  at  chambers, 

the  postea        w^°>  under  the  circumstances  then  disclosed,  made  his  spe- 

coold  not  be     cial  order,  whereby  he  directed  that,  upon  payment  of  the 

set  off  against  '  . 

the  interloco-   *um  of  20/.  together  with  the  costs  of  the  cause  up  to  the 

tory  costs,  so     <jate  0f  the  order,  the  defendants  should  be  entitled  to  a 

as  to  deprive  ... 

the  plaintiff's    verdict  in  their  favour,  unless  the  plaintiff1  should  at  the 

*{*™*yo{  his  trial  prove,  that  the  value  of  the  goods,  mentioned  on  the 
back  of  the  order,  exceeded  the  sum  of  twenty  pounds,  or 
should  prove  a  trespass  as  to  entering  the  dwelling-house, 
or  taking  some  of  the  other  goods  enumerated  in  the  decla- 
ration. On  the  19th  March  last,  this  order  was  served  on 
the  plaintiff's  attorney,  who  resided  at  Hull,  the  commission 
day  at  York  being  the  20th  of  March,  and  the  cause  being 
set  down  in  the  first  division.  On  the  same  day  the  order 
was  served,  the  defendants'  attorney  tendered  the  sum  of 
twenty  pounds  to  the  plaintiff's  attorney,  and  at  the  same 
time  told  him,  that  the  costs  not  having  been  taxed,  he  did 
not  know  the  amount,  but  promised  that  as  soon  as  they 
were  ascertained  they  should  be  paid.    The  plaintiff's  at- 
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torney  made  no  objection.  At  the  trial  of  the  cause  the 
plaintiff,  being  unable  to  give  the  evidence  required  to  be 
given  by  the  order  above  mentioned,  a  verdict  was  entered 
for  the  defendants.  The  amount  of  the  interlocutory  costs, 
up  to  the  time  of  the  order,  was  taxed  on  the  17th  May  at 
46/.  13a.  and  the  defendants'  costs  were  taxed  on  the  postea 
at  132/.  105.  and  the  question  was  now,  whether  the  defend- 
ants were  at  liberty  to  deduct  the  former  sum  from  the 
latter,  regard  being  had  to  the  nature  and  terms  of  the  Lord 
Chief  Justice's  order. 

J2.  Aldenon  shewed  cause  in  the  first  instance,  and  con- 
tended that  if  this  rule  were  made  absolute,  it  would  preju- 
dice the  plaintiff's  attorney,  by  depriving  him  of  his  lien 
upon  the  46/.  13j.  for  costs,  due  to  him  from  his  client.  It 
was  sworn  that  the  attorney  had  a  greater  demand  against 
his  client  than  the  amount  of  these  interlocutory  costs,  and 
the  court  would  not  allow  the  attorney  to  be  a  sufferer  in 
consequence  of  the  laches  of  the  defendants,  in  not  paying 
the  costs  pursuant  to  the  Lord  Chief  Justice's  order  before 
the  cause  went  to  trial.  The  payment  of  those  costs  was  a 
condition  precedent,  and  therefore  the  defendants  were  not 
now  at  liberty  to  deduct  those  costs  from  the  taxed  coats 
upon  the  postea.  The  Judge's  order  gave  the  defendants 
an  advantage  which  they  would  not  otherwise  have  been  en- 
titled to,  and  the  payment  of  20/.  and  the  costs  of  the  cause 
up  to  the  date  of  the  order  were  the  terms  on  which  the  ad- 
vantage "was  given. 

Parke,  in  support  of  the  rule,  contended  that  the  plain- 
tiff's attorney  having  waived  the  advantage  of  the  order,  by 
not  stipulating  to  have  the  interlocutory  costs  paid  before 
the  trial  of  the  cause,  his  resistance  to  the  present  applica- 
tion was  now  too  late.  It  was  competent  to  him  to  insist 
upon  having  the  costs  paid  before  the  cause  was  tried,  if  the 
payment  of  those  costs  was  a  condition  precedent     But 
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the  case  of  Howell  v.  Harding  (a)  is  an  express  authority 
in  support  of  the  present  application.  There  it  was  held 
that  the  plaintiff  is  entitled  to  set  off  interlocutory  costs  in 
the  same  cause,  payable  by  him  to  the  defendant,  agaiust  the 
debt  and  costs  recovered  by  him  on  the  final  result  of  the 
cause,  notwithstanding  the  objection  of  the  defendant's  at- 
torney on  the  ground  of  his  lien,  which  only  attaches  on  the 
general  result  of  the  costs  of  the  cause. 


Abbott,  G.  J. — This  case  is  distinguished  from  that, 
because  here  there  is  a  special  order,  that  upon  payment  of 
the  snm  of  20/.  together  with  the  costs  of  the  cause  up  to 
the  date  of  the  order,  the  defendants  should  be  entitled  to  a 
verdict  in  their  favour  unless,  &c.  We  therefore  think  that 
the  payment  of  the  46/.  1 3s,  was  a  condition  precedent. 

Bayle7,J. — The  defendants  were  liable  to  pay  under 
my  Lord  Chief  Justice's  order  46/.  IBs.  but  they  now  apply 
to  be  relieved  from  paying  that  sum,  because  they  are  end* 
tied  to  receive  from  the  plaintiff  the  sum  of  132/.  JOs.  Upon 
which  the  plaintiff's  attorney  says,  that  if  the  court  sanctions 
that  proposition,  he  will  be  deprived  of  his  lien  against  his 
client.  I  think  that  is  a  very  reasonable  objection,  for  if  we 
were  to  make  this  rule  absolute,  the  plaintiff's  attorney 
would  be  a  sufferer. 

.  Holroyd,  J. — It  is  clear  that  at  the  trial  the  defendants 
could  not  set  off  the  46/.  against  the  132/.  and  I  do  not 
see  why  they  should  be  at  liberty  to  do  so  now. 


(a)  6  East,  326. 


Rule  discharged  (ft). 
(6)  littUdaUj  J.  was  absent. 
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Mould  v.  Roberts.  Wedneaby, 

June  30. 

ON  shewing  cause  against  a  rule  nisi  for  an  attachment  An  attorney  is 

against  the  defendant's  attorney,  for  not  entering  a  common  JjJJj^JU 

appearance  for  the  defendant  pursuant  to  his  undertaking,  for  not  enter- 

the  question  was,  whether  the  attorney  was  liable  to  an  a^^for^"" 

attachment  for  such  default.  defendant,  in 

pursuance  of 
nil  undertak- 

Campbell  contended  that  this  was  not  a  case  in  which  an  10£# 
attachment  would  lie ;  but  he  produced  an  affidavit  from 
the  defendant's  attorney,  stating  that  the  plaintiff's  attorney 
had  agreed  not  to  enforce  the  undertaking. 

Chitty,  contra,  referred  to  Tidd,  242.  8th  Ed.  where  it  is 
laid  down,  that  "  the  usual  mode  of  proceeding  against  an 
attorney  for  not  filing  common  bail  or  entering  an  appear- 
ance, pursuant  to  his  undertaking,  is  by  attachment  (a); 
and  if  an  attorney  undertake  to  appear,  the  Courts  wrB 
oblige  him  to  do  it  in  a  proper  manner ;  therefore  if  he  un- 
dertakes for  an  infant,  he  must  appear  by  guardian  (6) ;  and 
though  he  may  have  been  imposed  upon  by  the  sheriff's 
officer,  yet  they  will  oblige  him  to  fulfil  his  undertaking  (c)." 

The  Court  said,  there  was  no  doubt  that  an  attorney  is 
liable  to  an  attachment  for  not  entering  an  appearance  pur- 
suant to  his  undertaking ;  but  inasmuch  as  in  this  case  it 
was  sworn  on  the  other  side,  that  the  plaintiff's  attorney 
had  agreed  not  to  enforce  the  undertaking,  the  rule  must  be 
discharged,  but  without  costs. 

Rule  discharged  without  costs, 

(a)  6  Mod.  49.  80.  (6)  1  Stra.  114.  445. 

(c)  1  Stra.  693.    1  Chit.  Rep.  199  («). 
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Thursday,  The  King  v.  The  Bishop  of  Peterborough. 

Monition  does  IN  Trinity  Term  last,  a  rule  was  obtained  calling  upon  the 
n°v  rin^acii-  Lofd  Bi8hoP  o{  Peterborough  to  shew  cause  why  a  writ  of 
rate's  salary,  prohibition  should  not  issue,  to  prohibit  him  from  proceedT 
hlmfb?  the  m%  *°  *8sue  a  sequestration  upon  a  monition  issued  by  him 
Bishop,  with-  against  the  Rev.  Charles  Wetherell,  clerk,  at  the  instance  of 
sent  of  a  rec-    ^e  Rev*  Samuel  Stanley  Paris,  clerk,  for  the  recovery  of 

tor  whorcikfei  ^  salart%    The  question  raised  for  the  opinion  of  the 

on  his  bene-  ,     ,  ,  •/ 

fice,  and  is       Court  was,  whether,  under  the  statute  67  Geo.  3.  c.  99-  a 

chran/his1*"  ^uxate  couW  proceed  by  monition  for  a  salary  assigned  to 

duties  gene-     him  by  the  Bishop  without  the  consent  of  the  rector,  who 

wants  the  as-    was  resident  on  his  benefice,  and  capable  of  performing  bis 

sistance  of  a    duties  generally,  but  requiring  the  assistance  of  a  curate. 

In  Michaelmas  Term,  LUtledale,  and  at  the  Sittings  unr 
der  the  King's  warrant  after  Easter  Term,  E.  Alderson  and 
C.  E.  Law,  were  respectively  heard  against  the  rule ;  and 
Denman,  C.  S.  and  Twiss,  were  heard  in  support  of  it* 
The  Court  took  time  to  consider  the  case,  and  the  judg- 
ment (which  embraces  all  that  it  is  material  to  state  hi  the 
report  of  the  case)  was  now  delivered  by 

Abbott,  C.J. — This  was  an  application  for  a  writ  of 
prohibition  to  stay  proceedings  on  a  monition  issued  by  the 
Bishop  to  the  Rev.  Charles  Wetherell,  incumbent  of  the 
rectory  of  By  field,  in  the  county  of  Northampton,  for  the 
payment  of  salary  to  his  curate,  the  Rev.  Samuel  Stan- 
ley Paris.  This  case  was  very  elaborately  argued  before 
us  upon  the  construction  of  the  57  Geo.  3.  c.  99.  and  die 
prior  acts  upon  this  subject.  The  facts  upon  which  the 
question  has  arisen  are  shortly  these :  Mr.  Wetherell,  being 
generally  resident  on  his  benefice,  and  generally  discharg- 
ing the  duty  of  his  parish,  was  desirous  of  having  sons 
assistance,  and  particularly  with  reference  to  a  school  which 
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had  been  established  by  himself!  and  with  a  view  to  occa- 
sional absence,  engaged  Mr.  Parts  to  become  his  curate,  at 
the  yearly  stipenfl  of  100/. ;  with  power  to  either  party  to  v. 

put  an  and  to  tha  contract  on  three  months'  notice;  and  Thepjj^0f 
hiving  so  done;  applied  to  the  Bishop  of  Peterborough  to  borough. 
license  Mr.  Paris.  The  Bishop  approved  of  the  person 
\nt  thovght  he  could  not,  under  the  statute, 
a  less  salary  than  120/.  a  year;  and  he  communicated 
this  t6  Mr.  fVethereU,  who  remonstrated  against  the  salary, 
and  insisted  that  the  Bishop  might  allow  less  than  120/.  A 
license,  however,  issued,  fixing  the  salary  at  120/.;  but  Mr. 
WtiAerell  alleges,  that  Mr.  Paris  declared  to  him  that  he 
should  not  demand  more  than  100/.  This  fact,  however, 
does  not  appear  to  have  been  communicated  to  the  Bishop; 
and  if  the  salary  of  120/.  was  well  assigned,  an  agreement 
to  receive  less  would  be  void  under  the  statute.  Differences, 
arose  between  Mr.  Wether  til  and  the  curate,  who  refused 
to  quit  the  curacy,  and  then  claimed  a  salary  at  the  rate  of 
WO/,  a  year.  The  curate  then  applied  to  the  Bishop,  who, 
at  bis  instance,  issued  a  monition  for  payment  of  the  curate's, 
apiary,  but  without  specifying  the  amount.  Soon  after  this, 
Mr.  Wtlherell  received  from  the  churchwardens  the  copy 
of  a  license  similar  to  the  original  one,  but  having  a  memo* 
randum  stating  that  the  120/.  was  assigned  by  mistake,  and 
that  the  Bishop  therefore  reduced  it  to  100/.,  the  stipend 
assigned  on  the  nomination.  Mr.  Wether  ell  then  applied  to 
this  Court  for  a  prohibition.  The  alteration  of  the  salary 
thus  made  comes  too  late  to  give  to  the  case  the  character 
of  a  curate,  licensed  at  the  nomination  and  request  of  an  in- 
cumbent, with  an  assignment  of  salary,  by  the  cousent  of 
tl|e  incumbent.  The  question  then  is,  whether  the  curate. 
qm  proceed  by  monition  for  the  recovery  of  a  salary  as- 
signed by  the  Bishop,  without  the  consent  of  the  incum- 
bent, tb#  incumbent  being  resident  on  his  benefice,  and  dis- 
charging the  duties  of  it  generally,  but  being  desirous  of  the. 
assistance  of  a  curate.  The  proceeding  by  monition  is  not 
cpnsis tent  with  the  general  course  of  the  ecclesiastical  law. 
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in  cases  of  a  curate's  claim  to  salary,  and  can  only  be  re- 
sorted to  where  it  is  given  by  statute;  and  it  has  been 
v  argued  against  the  prohibition,  and  in  support  of  the  pro* 

The  Bishop  of  ceeding,  that  this  mode  of  proceeding  is  given  generally  foe 
borough,  the-recovery  of  a  curate's  salary  by  sect.  53  of  57  Geo.  3. 
c.  99* ,  By  that  section  it  is  enacted,  "  That  it  shall  be  law- 
ful for  the  Bishop,  and  he  is  hereby  required,  [subject  to 
the  several  provisions  and  restrictions  contained  in  the  act,} 
to  appoint  to  every  curate  such  salary  as  is  allowed  and  spe~ 
t  cified  in  the  act ;  and  every  license  to  be  granted  to  a  sti- 
pendiary curate  under  the  act,  shall  contain  and  specify  the 
amount  of  the  salary  allowed  by  the  Bishop  to  the  curate ; 
and  in  case  any  difference  shall  arise  between  any  rector, 
8cc.  and  his  curate,  touching  such  stipend  or  allowance,  op 
the  payment  thereof,  or  the  arrears  thereof,  the  Bishop, 
on  complaint  to  him  made,  may  and  shall  summarily  hear 
and  determine  the  same;  and  in  case  of  wilful  neglect  or 
refusal  to  pay  such  stipend,  salary,  or  allowance,  op  thea*» 
rears  thereof,  he  is  empowered  to  proceed  by  sequestration 
or  monition."  We  think  this  section  relates  only  to  licenses 
granted  and  salaries  assigned,  io  some  way,  in  conformity  to 
the  act;  and  therefore  we  are  to  inquire  whether  the  salary 
in  question  has  been  so  assigned.  It  has  been  assigned  to 
the  curate  of  a  resident  incumbent,  and  to  an  amount  to 
which  the  incumbent  did  not  consent;  and  this  proceeding 
by  monition  cannot  be  within  the  act  to  which  I  have  ad- 
verted, unless  in  every  case  of  a  resident  incumbent  desirous 
of  the  assistance  of  a  licensed  curate,  the  Bishop  has  autho- 
rity to  assign  a  salary  of  greater  amount  than  the  incumbent 
is  willing  to  pay;  Having  carefully  reviewed  the  provisions 
of  this  act,  and  of  the  several  statutes  that  have  preceded  it; 
wo  are  of  opinion,  that  the  Bishop  has  not  such  a  power: 
The  authority  of  the  Bishop  to  refuse  such  a  license,  if  he 
considers  the  curate's  stipend  to  be  inadequate,  is  very  dis- 
tinct from  an  authority  to  increase  the  proposed  stipend 
according  to  his  .dispretion,  limited  only  by  a  reference  to 
the  statutable  allowances  in  other  cases*    Upon -die  argu- 
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ment  at  the  bar,  reference  was  made  to  the  preceding  sta*       1884. 
tutes  upon  the  same  subject;  and  the  first  is,  the  \%Anne\      Wv"%fc/. 
st.  2.  c.  12.    This  gives  a  summary  remedy  to  the  curate  *. 

for  bis  stipend.  But  this  statute  is  evidently  confined  to  The  Bishop  of 
a  curate  nominated  by  a  rector  or  vicar  to  the  Bishop,  to  bobouo*. 
serve  the  cure  in  the  absence  o£  the  rector  or  vicar.  The 
maximum  of  the  stipend  to  be  appointed  by  the  Bishop  un- 
der this  act  is  50/.  a  year.  The  next  statute  upon  the  sub* 
ject  is  the  36  Geo.  3.  c.  83.  This  begins  by  reciting  at 
length  thfc  provisions  of  the  12  Anne;  and  it  farther  recites*, 
that  in  many  cases  the  provision  made  by  that  statute  for 
the  maintenance  of  the  curate  is  insufficient,  and  it  then 
proceeds  to  enact,  by  section  1.  "That  it  shall  be  lawful 
for  the  Bishop  to  appoint  any  stipend  or  allowance  for  any 
curate  theretofore  nominated  or  employed,  or  thereafter  to 
be  nominated  or  employed,  not  exceeding  75/.  a  year,  over 
and  besides,  on  livings  where  the  rector  or  vicar  does  sot 
personally  reside  for  four  months  in  the  year  at  least,  the 
use  -of  the  house,  or  under  certain  circumstances  an  addi-* 
tfonal  stipend  of  15/.  in  lieu  thereof.99  The  words  of  this 
section  are  "  any  curate ;"  but  upon  connecting  the  enact* 
ments  with  the  preamble,  and  with  the  subsequent  provi- 
sion as  to  the  use  of  the  house,  this  enactment  appears  to 
be  confined  m  its  operation  to  the  curates  of  non-resident  in* 
cumbents.  It,  however,  not  only  increases  the  stipend,  but 
gives  the  authority  in  the  case  of  the  curate  employed,  as 
well  as  of  a  curate  nominated,  by  the  incumbent,  whereas 
the  12  Anne  mentions  only  curates  dominated.  The  only 
other  section  of  the  statute  on  this  subject  is  the  6th,  which, 
after  reciting  "  that  it  would  be  expedient  that  the  authority 
of  ordinaries  to  license  curates,  and  to  remove  licensed  cu- 
rates, should  be  father  explained,  enlarged,  and  confirmed/' 
enacts,  "  That  it  should  be  lawful  for  the  ordinary  to  license 
any  curate  who  is,  or  shall  be,  actually  employed  by  an  in- 
cmnbent,  although  no  express  nomination  of  such  cuifete 
be  made  to  die  ordinary  by  the  incumbent;  and  that  the 
ordinary  may  summarily  revoke  afty  license  granted  to  any. 
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1624.        curate,  and  remove  him,  on  reasonable  cause,  subject  to  an 

2f^Z^      appeal,  as  well  in  the  case  of  a  license  to  a  curate  not 
The  Kiho       rr,    ' 

v.  nominated,  as  in  the  revocation  of  a  license  granted  to  a 

^Peter^-^  curate-"  Construing  this  section  of  the  statute  with  reference 
rough.       to  the  first  section,  which,  as  before  observed,  has  introduced 
the  word   "  employed,"  it  appears  that  this  section  also 
respects  only  the  curates  of  non-resident  incumbents;  and 
even  if  it  extends  to  others,  it  contains  nothing  as  to  die 
allowance  of  stipend.    The  next  statute  is  the  53  Geo.  3. 
c.  149-    This  begins  by  reciting  the  titles  (but  not  the 
enactments)  of  the  two  preceding  statutes,  one  of  the 
canons  of  1603,  (which  contains  nothing  as  to  the  as- 
signment of  stipend  to  a  curate),  and  the  insufficiency  of 
the  provisions  of  those  statutes  and  canon,  and  of  the  laws 
in  force  respecting  curates,  and  the  necessity  of  making 
more  effectual  .provisions  to  secure  a  competent  mainte- 
nance to  curates  in  order  to  ensure  the  due  performance  of 
the  service  of  the  church,  in  parishes  where  the  incumbents 
do  not  reside.    It  then  enacts  "  that  an  incumbent  not  duly 
residing  (unless  he  shall  do  the  duty  of  the  church,  having 
an  exemption  from  or  license  for  non-residence,)  and  who 
shall  for  six  months  after  the  passing  of  the  act,  or  after  hi* 
appointment,  or  after  the  death  or  removal  of  a  former 
curate,  neglect  to  nominate  a  curate  to  be  licensed  by  the 
Bishop,  to  serve  his  church,  or  who  shall  for  three  months 
after  the  death  or  resignation  of  any  curate,  who  has  served 
his  church,  neglect  to  notify  the  death  or  resignation,  to  the 
Bishop,  shall  forfeit  all  benefit  of  dispensation,  or  exemption 
from  residence  or  license  for  non-residence;  and  in  every, 
case  in  which  no  curate  shall  be  nominated  to  the  Bishop, 
for  the  purpose  of  being  licensed,  within  such  period  as 
aforesaid,  the  Bishop  may  appoint  and  license  a  proper 
curate  with  .such  salary  as  is  by  this  act  allowed  and  directed, 
to  serve  the  church  of  the  place,  in  respect  of  which  suck, 
neglect  or  default  shall  have  occurred."    This  first  section, 
then,  plainly  relates  only  to  curates  licensed  for  non-resident 
incumbents.    The  second  section  of  this  act,  from  which, 
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the  53d  tectioB  of  the  57  Geo.  3.  c.  99.  is  admitted  to 
have  been  taken ,  enacts  "  that  it  shall  and  may  be  lawful 
for  the  bishop,  subject  to  the  several  provisions  therein- 
after contained,  to  appoint  to  eveiy  curate,  so  licensed,  such  p„^Jl 
sufficient  salary  as  is  allowed  and  specified  in  this  act,  and  rough. 
that  the  license  to  be*  granted  as  aforesaid,  shall  specify  the 
amount  of  the  salary  to  be  allowed/'  and  it  proceeds  to  give 
a  summary  remedy  in  cases  of  difference  between  the 
curate  and  the  incumbent,  and  for  the  recovery  of  arrears  of 
the  stipend*  This  section  is  made  in  addition,  to  the  first, 
and  plainly  refers  to  it,  by  the  words  "  so  licensed,"  and 
therefore,  cannot  be  applied  to  any  cases  except  those 
mentioned  in  the  first  section,  unless  by  some  subsequent 
part  of  the  act  it  shall  distinctly  appear  to  be  extended  to 
such'  cases.  The  3d,  4th,  and  5th  sections,  certainly  con- 
tain no  such  extension,  because  they  exclusively  relate 
to  the  parsonage-house,  and  its  Aijoyment  by  the  curate 
The  sixth  section  relates  only  to  tKe  registering  of  the  grant, 
and  revocation  of  those  licenses  granted  under  the  act.  The 
seventh  section  gives  a  scale  of  salary  according  to  the  po- 
pulation of  the  parish ;  but  never  exceeding  the  value  of  the 
living,  nor  150/.,  to  be  appointed  to  a  curate  licensed  to  serve 
the  benefice  of  an  incumbent,  appointed  after  passing  the  act, 
who  shall  not  duly  reside  (unless  he  shall  do  the  duty  of  the 
church  having  an  exemption  from  or  license  for  non-resi- 
dence) in  the  absence  of  such  non-resident  incumbents. 
According  to  the  scale  thus  given,  the  salary  may  in  many 
cases  amount  to  the  whole  value  of  the  benefice,  and 
therefore,  the  eighth  section  enacts  "  that  in  such  cases 
the  salary  shall  be  subject  to  the  legal  charges  on  the  bene- 
fice/9 The  ninth  section  relates  to  the  case  of  an  incum- 
bent of  one  parish  serving  the  cure  of  one  or  two  adjoining 
parishes,  and  iq  those  cases  the  salary  is  regulated  by  a 
diminution  from  the  salary  which,  in  the  several  cases  before 
mentioned,  the  bishop  is  required  to  appoint;  the  cases 
beforementioned  being  those  of  non-resident  incumbent* 
vol.  iv.  3  b 
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only;  and  therefore,  this  section  can  only  apply  to  cases  of* 

that  description.    The  10th  section  introduces,  for  the  first 
The  King 

v)  time,  the  case  of  an  incumbent  who  may  be  resident,  but 

The  Bishop  of  tjjjs  js  ^one  incidentally  rather  than  directly,  for  it  provides 
bough.  and  "  enacts,  that  in  case  it  shall  be  made  appear  to  the  sa- 
tisfaction of  the  bishop,  that  the  incumbent  of  a  benefice  is, 
or  has  become  non-resident,  or  incapable  of  performing  the 
duties  thereof,  from  age,  sickness,  or  other  unavoidable 
cause,  and  that,  from  those  or  other  special  circumstances, 
great  hardship  would  arise  if  the  full  amount  of  the  salary 
specified  in  the  act  should  be  allowed  to  the  curate,  the 
bishop  may  assign  to  the  curate  a  salary  less  than  such  fuU 
amount."  This  provision  is  very  suitable  to  the  case  of  mm 
resident  incumbents,  for  whose  curates  the  act  had  previ- 
ously fixed  the  amount  of  salary,  leaving  nothing  to  die  dis- 
cretion of  the  bishop ;  but  it  is  wholly  unnecessary  and  in<x 
perative,  in  the  case  of  resident  incumbents,  disabled  from 
die  performance  of  their  duties,  because  as  to  their  curates 
no  amount  of  salary  had  been  previously  Specified.  It  is 
obvious  that  the  incapacity  of  performing  the  duties  must 
have  been  introduced  into  this  section  by  way  of  caution, 
and  without  that  strict  attention  to  the  other  parts  of  the 
act,  which  shew  that  it  was  quite  unnecessary.  The 
11th  section  contains  a  further  provision  in  relief  of  the 
incumbent  of  a  benefice  of  which  the  whole  profit  is  to  be. 
given  to  the  curate,  and  obviously  relates  to  the  scale  given 
by  the  7th  section,  and  consequently  to  the  curate  of  a 
'  non-resident  incumbent.     The   J  2th   section  also  clearly 

relates  to  die  scale  given  by  the  7th  section,  and  the  occu- 
pation of  the  parsonage-house,  under  the  1st  section,  and 
cousequently  to  the  case  of  a  non-resident  incumbent  The 
13th  section  in  the  case  of  a  benefice  exceeding  400/.  a 
year,  authorises  the  assignment  of  a  salary  to  a  curate,  being 
resident  in  the  parish,  greater  than  is  allowed  by  the  7th 
section,  and  must  consequently  be  construed  with  reference 
to  the  7th  section,  and  be  referable  to  such  curates  only  aa 
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are  therein  described.  The  14th  section,  upon  which  much 
stress  was  laid  in  argument  at  the  bar,  is  a  restraining  and 
not  an  enabling  clause.    It  enacts  that  nothing  in  the  said  v. 

act  contained  shall  authorise  a  bishop  to  assign  to  a  curate,  The  Bishop  of 
a  greater  stipend  than  is  allowed  by  the  statutes  in  force       rough* 
before  the  passing  of  this  act,  unless  with  the  consent  of  thd 
incumbent,  in  three  several  instances,  first,  to  the  curate  of 
an  incumbent  holding  his  benefice  before  the  passing  of  the 
act,  and  on  which  be  shall  be  non-resident  by  license  or 
exemption ;  secondly,  to  the  curate  of  an  incumbent  who 
shall  duly  reside  on  bis  benefice ;  thirdly,  to  the  curate  of 
an  ineumbent  of  a  benefice  who  shall  himself  do  the  duty 
of  the  same,  having  a  legal  exemption  from  residence,  or  a 
license  to  reside  out  of  his  benefice,  or  out  of  the  parsonage- 
house.    Now  a  clause  so  framed  cannot,  according  to  any 
sound  rule  of  construction,  be  deemed  to  give  any  power  to 
die  bishop ;  neither  can  any  inference  be  reasonably  drawn 
from  of  it,  that  the  bishop  possessed  any  prior  authority  to 
fix  the  salary  of  a  curate  of  a  resident  incumbent,  because 
in  the  two  other  preceding  instances,  mentioned  in  this 
section,  this  statute  had  given  no  power  to  the    bishop 
which  he  did  not  possess  before  this  act  passed,  as  ob- 
viously appears  upon  referring  to  the  7th  and  1st  sections 
df  this  act.    This  clause  also  seems  to  have  been  intro- 
duced only  from   more  abundant  caution,  and,  like  many 
other  clauses  of  the  same  description,  is  introduced  where 
perhaps  caution  was  unnecessary.  The  17th  section  provides 
for  the  salary  of  the  curate  of  an  incumbent  "  having  two 
or  more  benefices,  and  residing  part  of  the  year  on  one,  and 
t>art  on  another,  and  employing  a  curate  from  time  to  time, 
upon  such  of  the  same  from  which  he  shall  be  absent 
during  his  residence  on  the  other."    This  is  virtually  a  pro- 
vision for  the  curate  of  a  non-resident  incumbent.    The 
18th  section  relates  to  the  particulars  to  be  stated  by  an 
incumbent  applying  for  a  license   for  non-residence,  and 

tefuires  him  to  state  the  salary  he  proposes  to  give  to  his 

3b2 
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1824.       curate ;  and  the  19th  section  requires  the  same  particulars  to 

^^^      be  stated  on  an  application  for  a  curate  by  an  incumbent 
The  King  ^  . . 

v.  exempt  from  residence.  . 

The  Bishop  of 
Peterbo-  m  ... 

rough.  From  this  view  of  these  several  statutes,  it  is  manifest 

that  they  do  not  authorise  the  bishop  to  fix  the  salary  of  a 
curate  of  a  resident  incumbent  without  the  consent  of  such 
incumbent.  All  these  statutes  were  repealed  by  die 
57  Geo.  3.  c.  99*  for  the  purpose  of  explaining  some  of 
their  provisions,  and  of  adding  others,  and  they  are  to  be 
referred  to,  not  as  law,  but  for  the  purpose  only  of  ex- 
plaining and  construing  the  act  last  mentioned.  This  last 
act  embraces  several  other  subjects,  as  well  as  the  licensing 
of  curates  and  assignment ;  of  their  salaries ;  and  upon  an 
attentive  perusal,  it  appears  that  almost  every  clause  upon 
this  subject  is  taken  from  some  clause  in  one  of  the  former 
acts,  with  some  variations  and  improvements,  but  without 
any  alteration  important  to  the  consideration  of  the  present 
case.  The  only  clause  on  this  subject  entirely  new  is  the 
50th,  which  empowers  the  bishop  to  appoint  a  curate  with 
such  stipend  as  therein  mentioned,  "  when  it  shall  be  made 
appear  to  him,  that  by 'reason  of  the  number  of  churches  or 
chapels  belonging  to  any  benefice,  or  their  distance  ■  from 
each  other,  or  the  distance  of  the  incumbent's  residence 
from  any  of  them  or  the  negligence  of  the  incumbent,  the 
ecclesiastical  duties  of  the  benefice  are  inadequately  per- 
formed." The  case  .now  before  the  court  is  certainly -not 
of  this  description.  Having  thus  detailed  and  commented 
so  minutely  on  the  clauses,  in  former  acts,  it  is  wholly  un- 
necessary to  refer  particularly  to  the  corresponding  clauses 
in  the  act  now  in  force.  It  is  sufficient  to  say,  that,  in  the 
act  now  under  consideration,  nothing  is  to  be  found  which 
can  authorise  the  Court  to  consider  the  present  case  as  fall- 
ing within  the  scope  of  the  53d  section.  It  forms  no  part 
of  our  duty  to  pronounce  any  opinion  upon  the  expediency 
of  giving  to  the  ordinary  a  direct  authority  to  appoint  a 
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salary  to  the  curate  of  a  resident  incumbent.  We  learn  from 
these  acts  that  the  legislature  has  thought  it  expedient  to 
give  to  the  ordinary  a  power  of  fixing  a  curate's  stipend  in  The  KlKG 
certain  cases,  and  coupled  with  certain  restrictions.  If  the  The  Bishop  of 
power  is  not  given  in  certain  other  cases,  we  ought  to  infer,  aoucH°" 
that  the. legislature  has  not  hitherto  thought  it  expedient  to 
give  the  power.  Whether  from  an  apprehension  that  resi- 
dent incumbents  might  be  thereby  deterred  from  taking  an 
assistant  in  the  performance  of  their  duties,  or  for  what  other 
reason,  it  is  not  our  business  to  inquire.  Our  judgment 
on  the  present  case  is  given  with  reference  to  its  own  pecu- 
liar circumstances,  namely,  the  assignment  of  a  salary  to  the 
curate  of  a.  resident  incumbent  greater  in  amount  than  the 
incumbent  had  proposed  or  consented  to.  In  giving  our 
judgment  upon  this  case,  therefore,  we  are  not  to  be  under- 
stood as  giving  any  opinion  upou  the  general  question,  as  to 
the  effect  of  a  salary  assigned  to  a  curate  of  a  resident 
incumbent,  in  conformity  to  his  own  proposal,  nor  upon  the 
authority  of  the  bishop  to  entertain  in  any  case  a  suit  for  the 
curate's  salary,  in  a  formal  manner,  according  to  the  course 
and  usage  of  the  ecclesiastical  law;  but  I  cannot  abstain 
from  remarking  that  the  power  to  proceed  by  monition  in 
any  case  regarding  the  stipend  of  the  curate  of  a  resident 
incutnbent  is  so  questionable,  that  it  may, be  a  fit  subject  for 
the  consideration  of  the  legislature.  One  of  the  objects  of 
these,  statutes,  appears  to  be  the  maintenance  and  protection 
of  curates.  We  cannot  doubt  that  the  judge  against  whom 
this  application  was  made,  thought  he  was  acting  in  pur- 
suance of  this  object,  and  discharging  his  duty  according  to 
the  provisions  of  the  statute ;  but  we  think  he  has  been  mis- 
taken in  the  application  of  the  statute  in  this  particular, 
case.  We  are  therefore  of  opinion  that  the  rule  for  a  pro- 
hibition must  be  made  absolute. 

Rule  absolute. 
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1824. 


*    Julys!'  Shaw  v.  Broom. 

JJJjJJ  J^a     ASSUMPSIT  by  the  indorsee  against  the  acceptor  of  a 

bill  of  ex-        bill  of  exchange  for  100/.,  drawn  by  one  E.  Clifford.    Plea> 

doncTuto  a    non  assumpsit.     At  the  trial  before  Abbott,  C.  J.,  at  'the 

third  person  Middlesex  Sittings  after  last  Hilary  Term,  it  appeared  that 
as  a  valid  se-    .,„..-     ,     .       .  „   .      ,  .„    .      .       ,  %   .     . 

curity,  and       Clifford,  the  drawer  of  the  bill,  having  been  arrested,  had 

rent^hi^de- ^  aPPlied  to  the  Plaintiff  t(>  become  one  of  his  bail  to  the 
claration  a?-  sheriff,  which  he  agreed  to  do  upon  being  indemnified 
it roTan  oo^  a8^nst  tne  consequences.  Clifford  then  deposited  the  bill 
commodution  in  question  with  him,  on  condition  that  it  was  to  be  re- 
defeat  the  in-   turned  when  the  purpose  for  which  it  was  deposited,  was 

dorsee's  right   answered.      The  action  against  Clifford  was  afterwards 

to  sue  the  ac-  .  .  , 

ceptor.  settled,  and  the  plaintiff  was  discharged  of  his  liability  as 

bail.  At  thisr  time,  however,  there  were  accounts  between 
the  plaintiff  and  Clifford,  the  latter  being  indebted  to  the 
former  for  goods  sold,  an  upon  a  warrant  of  attorney, 
exceeding  the  amount  of  the  bill.  The  plaintiff  rested  bis 
£ase  upon  proof  of  these  latter  facts.  In  answer  to  the 
plaintiff  9s  case,  it  was  proposed  to  give  in  evidence  a  de- 
claration on  the  part  of  Clifford,  that  die  bill  was  merely 
an  accommodation  bill,  and  accepted  for  him  by  the 
defendant  without  any  consideration.  A  witness  accord- 
ingly proved,  that  he  had  heard  Clifford  say,  that  the  bill 
had  been  accepted  by  the  defendant  for  his  accommodation, 
and  without  any  consideration.  It  appeared,  however,  that 
this  declaration  was  made  by  him  after  the  bill  had  been 
indorsed  to  the  plaintiff  and  before  it  was  due.  This 
evidence,  it  was  contended  on  the  part  of  the  plaintiff,  was 
inadmissible  to  affect  the  plaintiff's  title  to  sue.  The 
learned  Judge,  however,  received  it,  reserving  its  admis* 
sibility  as  matter  for  farther  consideration.  The  defendant, 
in  the  distress  of  the  case,  then  called  Clifford,  who  proved 
that  in  point  of  fact  the  bill  had  been  merely  accepted  for 
his  accommodation  by  the  defendant,  and  denied  all  < 
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deration  between  him  and  the  plaintiff  for  the  bill.  The 
jury  found  their  verdict  for  the  defendant.  A  rule  nisi  for 
a  new  trial  having  been  granted  in  Easter  Term,  on  the 
ground  that  Clifford's  declaration  was  inadmissible  in  {hat 
stage  of  the  cause  in  which  it  was  received, 

..  Parke  and  Abraham  now  shewed  cause.  The  declara- 
tion of  Clifford,  the  drawer,  that  the  bill  was  accepted  by 
the  defendant  for  his.  accommodation  and  without  value, 
was  admissible  evidence  to  impeach  the  plaintiff's  title  to 
sue.  The  plaintiff  derives  title  from  the  drawer,  and 
therefore  what  would  be  an  answer  to  an  action  at  the  suit 
of  Clifford  is  equally  an  answer  to  the  present  action. 
The  plaintiff  is  in  effect  trustee  for  the  drawer,  and  must 
recover,  if  at  all,  through  the  title  of  the  latter.  This  is 
aualogous  to  the  case  of  a  nominal  plaintiff  suing  upon  a 
"  policy  of  insurance,  where  the  declarations  of  the  assured, 
or  party  really  interested,  may  be  given  in  evidence  to  shew 
that  the  defendant  is  not  liable.  In  an  action  upon  a 
charter  party,  by  the  master  of  a  ship  for  freight,  the  decla- 
rations of  the  owner,  for  whose  benefit  the  action  is  brought, 
are  evidence  for  the  defendant,  Sn\ith  v.  Lyon  (a).  Upon 
the  same  principle  the  declaration  of  Clifford,  the  drawer, 
was  admissible,  to.  shew  that  the  plaintiff  had  no  right  to 
sue,  and  therefore  this  verdiet  cannot  be  disturbed.  They 
referred  to  a  case  of  Benson  v.  Marshal  (6),  tried  at  La$h> 
caster,  where  the  point  now  contended  for  was  expressly 
ruled  by  Holroyd>  J.  There  the  plaintiff  sued  as  indorsee, 
against  the  defendant  as  acceptor  of  a  bill  of  exchange. 
The  defendant  offered  evidence  of  a  declaration  by  the 
payee,  that  he  had  parted  with  the  bill  to  .the  plaintiff  with- 
out consideration,  and  it  was  received.  [Bay ley,  J.  That 
would  not  hurt  the  payee's  .title ;  it  only  went  to  impeach 
the  plaintiff's  title.     The  question  here  is,   whether  the 

(a)  3  Caropb.  465.    See  Rex  v.  Hardwickc,  11  East,  578. 
(b)  Not  reported. 
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plaintiff  stood  in  the  same  situation  as  Clifford,  without  a' 
better  title.] 

Scarlett  in  support  of  the  rule.    The  declaration  of 
Clifford,  at  the  period  when  it  was  made,  was  inadmissible 
to  affect  the  plaintiff's  title.     It  may  have  been  true,  that 
the  bill  was  originally  put  into  the  plaintiff's  hands  for  a 
special  purpose,  so  as  to  give  him  only  a  qualified  title ;  but 
still  the  plaintiff  shewed  an  absolute  title  to  it  by  proving 
that   there  existed   a  general   account   between  him  and 
Clifford,  upon  which  the  latter  was  debtor  to  him  for  more 
than  the  amount.     Had  the  declaration   been   made  by 
Clifford  whilst  he  held  the  bill,  and  after  it  was  due,  un~ 
doubtedly  the  plaintiff's  title  might  be  affected ;  but  the 
fact  proved  was,  that  it  was  made  after  it  was  indorsed  to 
the  plaintiff,  and  whilst  it  was  current.     If  a  person  takes 
a  bill  after  it  is  due,  undoubtedly  he  takes  it  with  all  the 
defects  in  the  indorsees  title  ;  but  here  the  bill  was  taken 
whilst  it  was  current,  and  the  declaration  that  it  was  an 
accommodation  bill,  was  not  made  till  afterwards.    Such 
a  declaration  in  that  stage  of  the  transaction  was  inadmis- 
sible, because  it  is  a  declaration  to  affect  the  title  of  a 
person  who  may  or  may  not  have  given  consideration  for  it. 
Thb  case  of  Benson  v.  Marshal  was  this :  A  bill  of  ex- 
change had  been  given  by  the  acceptor,  for  the  accommo- 
dation of  the  drawer.     Whilst  it  was  in  the  hands  of  the 
latter,  he  had  made  a  declaration  that  it  was  an  accommo- 
dation bill,  and  that  the  acceptor  had  received  no  value. 
Long  after  it  was  due,  the  drawer  indorsed  the  bill  to  the 
plaintiff,  all  accounts  between  the   drawer  and  acceptor 
being  then  closed.     Upon  which  it  was  contended,  that  the 
declaration  of  the  drawer  was  admissible   to  affect  the 
plaintiff's  title,  on  the  ground  that  what  would  be  a  good 
defence  against,  the    drawer,   would   be  equally  a  good 
defence  against  the  indorsee,  and  for  that  reason,  the  deda- 
tion  of  the  drawer  was  received.    But  this  case  is  totally 
-Afferent  from  that.     Clifford  indorses  the  bill  to  the  plain* 
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tiff  btfare  it  is  due ;  the  pfeiiitiff  is  the  bolder  of  it  when  it 
is  due,  and  the  declaration  is  not  made  until  afterwards. 
The  case  cited  was  that  of  a  declaration  of  the  drawer 
whilst  he  held  the  bill,  and  after  it  had  become  due,  which 
is  very  different  from  a  declaration,  after  the  drawer  has 
parted  with  the  bill.  It  is  clear,  therefore,  that  Clifford's 
declaration  alone  was  inadmissible  to  affect  the  plaintiff's 
title. 

Abbott,  C.  J. — The  plaintiff  in  the  outset  of  the  case 
did  not  profess  to  sue  in  respect  of  any  right  or .  title  that 
Clifford  .had  in  the  bill,  .because,  he  gave  in  evidence  an 
account  of  goods  sold  and  delivered  to  him  to  the  ampunt 
of  24/.,  and  also  proof  of  a  judgment  upon  a  warrant  of 
attorney,  by  which  it  was. manifest  that  Clifford  was  his 
debtor  to  a  greater  amount  than  that  of  the  bill.  That  was 
the  plaintiff's  original  case;  and  the  object  was  to  shew 
that,  as  against  Clifford,  he  had  a  good  title  to  the  bilK 
It  was  proved  that  Clifford  had  parted  with  the  bill  to  the 
plaintiff  whilst  it  was  current,  and  that  the  declaration,  as 
to  its  being  accommodation  paper,  was  not  made  until 
afterwards.  The  question  then  is,  whether  after  he  has 
parted  with  the  bill,  as  a  good  and  valid  security,  he  can,  by 
his  own  declaration,  defeat  the  title  of  the  person  to  whom 
he  has  so  parted  with  it,  or  put  in  jeopardy,  or  vary  the 
claim  of  the  plaintiff,  by  saying,  that  he  himself  had  received 
it  from  the  acceptor  without  consideration.  According  to 
the  case  cited  (as  now  explained),  it  seems  that  the  decla- 
ration given  in  evidence,  was  that  of  a  man,  who,  at  the 
time  it  was  made,  was  holder  of  the  bill,  and  who  had  not 
parted  with  it  until  after  it  was  due.  In  such  case,  the 
rule  undoubtedly  is,  that  whatever  consideration  the  plain- 
tiff might  have  given  for  such  a  bill,  still  by  law,  he  could 
not  be  in  a  better  situation  than  the  drawer,  and  must 
stand  or  fall  by  the  title  of  the  latter.  The  facts  of  this 
case  are,  however,  entirely  different.  Upon  further  consi- 
deration, I  think  I  ought  not  to  have-received  the' evidence 
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*f  Clifford's  declaration,  and  therefore  there  must  be  a  new 
trial. 

Bayley,  J. — I  think  the  defendant  had  not  laid  a  suffi- 
cient foundation  to  let  in  evidence  of  Clifford?*  declaration. 
If  the  plaintiff  had  brought  the  action  as  trustee  for  Clifford, 
and  rested  solely  on  the  title  of  the  latter,  then  the  declara- 
tion of  Clifford  would  have  been  admissible ;  but  here  the 
plaintiff  rests  upon  the  strength  of  his  own  title  as  against 
Clifford,  and  therefore  it  is  not  competent  to  the  defendant 
to  give  in  evidence  the  declarations  of  Clifford  made  after 
he  had  parted  with,  and  whilst  the  bill  was  current.  If  the 
plaintiff  insisted  upon  recovering  through  Clifford's  title, 
there  are  cases  in  which  it  has  been  held  that  such  decla- 
rations would  be  admissible,  Harrison  v.  Vallance  (a). 

Holroyd. — Under  the  circumstances  of  this  case,  I 
think  the  evidence  was  not  receivable,  the  declaration  of 
Clifford  having  been  made  after  he  had  parted  with  the  bill, 
and  before  it  was  due. 

Little  dale,  J. — 1  am  of  the  same  opinion. 

Rule  absolute. 

.    (a)  7  J.  B.  Moore,  304.     1  Bin*.  45.  S.  C.     See  Hart  t.  Horn,  2 
Caropb.  92.  10  East,  395;  and  7  T.  ft.  66S. 


Saturday,  The  KlNO  0.  KlDD  Y . 

Jufy  3. 
Where  magis-  THIS  was  a  motion  for  a  mandamus  to  magistrates,  to  set 

todTthTwa-  out  the  evidePce  taken  bv  lhein  in  *uPPort  of  a  convic- 
minatiooof  tion  on  the  game  trespass  act.  On  shewing  cause,  one 
oDto^M,nn°t  objection  taken  to  the  mode  of  proceeding  by  the  justices 
support  of  a  wa«  ^  foey  fad  ffrgt  taken  the  examination  of  the  wit- 
conviction,  '  . 
and  afterwards  trass  them  to  the  troth  of  their  evidence,  the  Court  expressed  its  disap- 
probation of  the  practice. 
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nesses,  in  support  of  the  conviction,  and  then  administered       J  824. 
the  oath  to  the  truth  of  their  statements  respectively.  twitT' 

The  Court  observed,  that  this  was  a  very  irregular  and    .  Kxpdt. 
improper  practice  in  criminal  cases. 

Abbott,  C.  J. — Magistrates  should  understand  that  the 
oath  is  to  be  administered  to  the  witness  before  he  is  ex- 
amined, and  not  afterwards. 

Bayley,  J. — The  answer  of  the  witness  is  to  be  taken 
under  the  sanction  of  an  oath.  Swearing  him  after  his 
examination  is  taken,  is  a  very  incorrect  mode  of  proceed- 
ing,and  it  is  h  oped  will  be  discontinued. 

As  the  matter  was  afterwards  settled,  nothing  came  of 
the  motion  for  a  mandamus. 

J  dam  was  for  the  crown  ;  and  Chitty  for  the  defence. 


The  Kiag  v.  The  Licensing  Justices  of  the  Ward  of    5^^^ 
Farkingdon  Without.  July  3. 

±1%  COOPER  had  in  Batter  Term  obtained  a  rule  nisi  Mandamus 
for  a  mandamus  to  the  licensing  Alderman  of  the  ward  of  ^fuMd*  to 
Farrmgdon  Without,  commanding  him  to  hear  the  appli-  justices  to  re- 
cation  of  A.  B.  for  a  license  for  Joe's  Coffee  House,  Fleet  ^0"$£~ 
Street,  suggesting  by  affidavit,  that  the  Alderman  had  re-  ale  house  li- 

fused  to  hear  the  application.  they  had  re- 

,  fused,  though 

Hutchinson  now  shewed  cause  on  an  affidavit  that  the  ed  that  their 

application  had  been  heard  and  refused,  on  the  ground  that  J^ded  J^0" 

the  Alderman  had  no  authority,  under  the  circumstances  a  mistaken 

,-  view  of  their 

to  grant  a  license.  jurisdiction 

Cooper  admitted  that  the  application  had  been  heard, 
but  refused  under  a  mistaken  view   of  the  statute  and 
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the  object  of  this  motion  was  to  have  the  application  re- 
considered upon  more  mature  deliberation. 

The  Kmo 

TheLicEHS-       per  Curiam.    It  being  conceded,   that  the  magistrates 

tbates  of  the  "ave  heard   and  determined  upon  this  application  for  a 

FarIwom     license,  which  is  a  matter  peculiarly  for  their  consideration, 

Without,    we  cannot  grant  a  mandamus  to  them  to  re-hear  what  they 

have  already  determined. 

Rule  discharged,  but  without  costs. 


Saturday,  WlLSON,  Gent,  one  &C.  V.  GuTTERtDGE. 

July  3.  ' 

The  Court  has  THIS  was  an  action  for  an  attorney's  bill  of  costs.     On  a 

refer  ao  attor-  former  day  a  rule  nisi  was  granted  for  referring  the  bill  to 

ne/s  bill  for     tj,e  Master  for  taxation,  and  on  shewing  cause  now.  the 

taxation,  mde-  .... 

pendently  of     question  was,  whether  certain  items  in  the  bill  drew  after 

s  g'^T  23    t°em  tne  rea*>  8°  as  *°  render  the  bill  liable  to  taxation. 

&  30  G.  8.       The  items,  which  it  was  contended  subjected  the  bill  to 

toroej's  bill  "  taxation,  were  for  attending  the  defendant .  and  drawing  a 

referred  to  the  warrant  of  attorney,  which,  however,  was  never  inerosud  or 

Master  where  _      _  ,        .  .    ,   '  t  .„  *     . 

one  of  the        executed.    The  other  items  of  the  bill   were  clearly  not 

iterat  was  for    wjthin  the  statutea  $.  Geo.  2.  c.  23.  s.  23.  &  30  Geo.  2.  c.  19- 
drawing  a  war- 
rant of  attor-    3.75. 
ney,  which  had 
never  been 
executed.  W.  E.  Taunton  shewed  cause.     This  case  does  not  come 

within  the  words  or  the  spirit  of  the  statute,  inasmuch  as* 

drawing  a  warrant  of  attorney  which  was  never  executed*' 

cannot  be  considered  as  a  proceeding  "  at  law  or  in  equity." 

It  must  be  something  done  under  the  authority  of  the  Court, 

in  order  to  render  the  items  charged  taxable.     Had  the 

warrant  of  attorney  been  ingrossed  and  executed,  there  are 

cases  which  say  that  an  item  in  an  attorney's  bill  in  that 

respect,  would  be  sufficient  to  enable  the  Court  to  refer  the 

whole  bill  for  taxation.     But  no  case  has  gone  the  length  of 

holding  that  the  mere  preparation  or  drawing  of  a  warrant 


WlLSpN 
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of  attorney  ia  enough  to  render  the  bill  taxable  and  draw 
after  it  other  items.  The  case  of  Burton  v.  Chatterton{a), 
in  which  all  the  authorities  upon  this  subject  were  reviewed,  '  *^T 
seems  to  be  decisive.  There  it  was  held  that  a  charge- for  Gutteriwje. 
preparing  an  affidavit  of  the  petitioning  creditor's  debt  and 
bond  to  the  chancellor,  in  order  to  obtain  a  commission  of 
bankruptcy  is  not  a  taxable  item  in  an  attorney's  bill  within 
£  Geo.  2.  c.  23.  s.  23.  as  being  a  charge  at  law  or  in  equity, 
the  affidavit  not  having  been  sworu  nor  a  commission  is- 
sued. It  is  difficult  to  distinguish  that  case  from  this, 
regard  being  had  to  the  words  of  the  statutes,  by  which 
alone  the  point  is  to  be  decided. 

Brodrick,  contrJL     Independently  of  the  statutes  referred 
to,  which  apply  only  to  particular  cases,  and  to  bills  of  a, 
particular  description,  the' Court  has  a  right  at  common  law 
lo  direct  the  taxation  of  other  bills  of  costs.  Anonymous(b). 
Such  is   the   constant  practice.    Therefore,  whether  the 
drawing  a  warrant  of  attorney  which  has  never  been  exe- 
cuted, can  or  cannot  be  considered  as  a  proceeding  at  law 
or  equity,  within  the  words  of  the  statute,  makes  no  differ- 
ence as  to  the  control  of  the  Court  over  the  bills  of  its  owii 
officers.     Here  the  plaintiff  is  himself  an  attorney  of  the 
Court,  and  the  Court  has  authority  to  refer  his  bill  for 
taxation  if  any  items  are  for  work  and  labour  performed 
as  an  attorney.      Now,  preparing  a  warrant  of  attorney 
comes  within  the  scope  of  that  general  rule,  and,  there- 
fore, it  is  an  item  liable  to  taxation,  and  will  draw  after 
it  other  items.     In  Sandomn  v.  Bourn  (c),  it  was  held  that  a 
bill  was  taxable  which  contained  a  charge  for  the  preparing 
of  a  warrant  of  attorney,  with  a  view  to  business  to  be  done 
in  Court;  and  in  Weld  v.  Crauford(d),  it  was  held  that  if  one 
item  of  an  attorney's  bill  be  for  preparing  a  warrant  of  at- 
torney to  confess  a  judgment,  a  bill  must  be  delivered  ac- 
cording to  the  statutes,  although  the  warrant  has  not  been 

(a)3B.&A.486.  (6)  2  Chit  Rep.  155  (c)  4  Campb.  68. 

(d)  2  Stark.  538. 


WlLSO* 
V. 

GumaiDGE. 
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executed.    Upon  the- authority  of  these  cases,  and  on  gene- 
ral principle,  the  plaintiff's  bill  is  taxable. 

A  b  bott,  C.  J. — We  are  all  of  opinion  that  this  rule  must 
be  made  absolute.  This  is  an  application  to  delay  the  pro- 
ceedings in  the  action  until  the  items  of  the  bill  are  taxed, 
and  the  question  does  not  arise  whether  it  is  a  case  in  which 
the  attorney  is  bound  to  deliver  a  bill  according  to  the  sta- 
tute. The  question  in  Burton  v.  Ckatterton  was  whether 
there  was  any  necessity  for  the  plaintiff  to  deliver  a  bill,  and 
not  whether  the  bill  itself  was  taxable.  Independently  of 
the  statute,  the  Court  still  retains  the  power,  and  has  con-' 
stantly  exercised  the  right  at  common  law  of  directing  the 
taxation  of  any  attorney's  bill.  The  plaintiff  is  an  attorney 
of  this  court,  and  is  as  our  officer  under  our  control.  We 
therefore,  have  no  hesitation  in  saying  that  Iris  bill  must  be 
referred  for  taxation. 


Psm  totam  Curiam. 


Rule  absolute  (a).    ' 


(a)  Vide  Ex  parte  Prkkett,  1  New  Rep.  £66.  Winter  v.  Payne,  6 
T.B.645.  Collins  v.  Nicholson,  9  Taunt.  321.  Lee  v.  Wilum,  3  Chit 
Rep.  63.  Nuttall  v.  Marr,  ante,  vol.  iii.  33.  Tidd,  8th  ed.  328.  et 
seq.;  and  i  ArchbolcFs  Prac.  29  &  31. 


Saturday, 
JulyS. 

Motion  to 
strike  an 
attorney  off 
the  roll  for 
signing  a  fic- 
titious name 
to  a  demorreiy 
as  and  for  the 
signature  of  a 
barrister. 


Smith  v.  Matham. 

ARCHBOLD  on  a  former  day  obtained  a  rule  calling  on 
the  defendant's  attorney  to  shew  cause  why  he  should  not 
be  struck  off  the  roll,  for  signing  a  special  demurrer  with  a 
fictitious  name,  purporting  to  be  that  of  a  barrister.  The4 
plaintiff  had  delivered  a  declaration  erroneously  entitled;  to 
which  the  defendant's  attorney  demurred  specially,  and  the 
demurrer  was  signed  "  T.  Symes."  as  and  for  the  signature  of 
a  barrister.  Upon  taking  out  a  summons  to  amend  the  de< 
claration  on  payment  of  costs,  the  defendant's  attorney  de- 
manded a  fee  of  10s.  6d.  for  counsel's  signature  to  the  de- 
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murrer.  After  diligent  inquiry  and  search  at  all  the  lima  of> 
Court,  it  was  ascertained  that  there  was  no  gentleman  at  the 
English  Bar  of  the  name  of  Symes ;  whereupon  the  present 
rule  was  moved. 

The  Court  granted  a  rule  nisi. 


STORER  V.  RAY  SON.  '      Saturdty, 

T  July  3. 

JuANGSLOW  moved  to  set  aside  the  service  of  the  writ  The  affidavit 
of  latitat  in  this  case  for  irregularity;  the  irregularity  com-  [h/wrriofof 
plained  of  being  that  the  writ  was  directed  to  the  sheriff  of  process  in  a 
Leicestershire,  and  served  on  the  defendant  at  CottinghamM  mast  in  term 
in  Northamptonshire,  w.here  he  resided.    [The  Court  de-,  9*atc  **»'  the 
sired  to  know  whether  the  affidavit  negatived  in  terms,  the  vice  is  not  on 
fact  of  the  place  where  the  defendant  was  served  being  on  0fet^  count 
the  confines  of  the  county  of  Leicester  ?]    That  is  not  ne-  into  which  the 
eeaaary.    The  affidavit  expressly  states  that  there   is  no  aU^soedf111" 
doubt  or  dispute  as  to  the  place  where  the  writ  was  served 
being  in  the  county  of  Northampton,  and  that  is  sufficient 
according  to  the  cases  of  Chace  v.  Joyce  (a),  and  Hammond 
v.  Taylor(b).    All  that  can  be  required  on  the  part  of  the 
defendant,  is  to  shew  affirmatively  that  the  place  of  service 
is  in  a  different  county  from  that  into  which  the  writ  was 
directed.    There  is  no  sensible  reason  why  he  should  state 
that  the  place  is  hot  on  the  confines  of  the  county,  if  he 
shews,  as  a  fact,  that  it  is  in  a  different  county.     He  is  not 
obliged  to  do  both.     If  this  service  is  held  good,  all  the  in- 
conveniences pointed  out  by  Lord  El/enborough  in  Chace 
v.  Joyce  will  ensue.    There  it  was  said,  that  although  non- 
bailable  process  may  be  served  "  without  the  intervention 
of  the  sheriff,  yet  it  may  be  delivered  to  the  sheriff,  and  he 
may  be  required  to  execute  it.     But  it  can  never  be  con- 
tended that  he  could  be  called  upon  to  serve  it  out  of  his 
county,  or  that  he   could  justify  entering  the  house  or 

(a)  4M.&8.  412.  (6)  3  B.  &  A.  408. 
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coming  cm  the  land  of  the  party,  out  of  his  county,  for  the 
purpose  of  serving  it.  And  if  so,  why  shall  any  other  per- 
son, by  taking  the  execution  of  the  process  into  his  own 
hands,  arrogate  to  himself  a  more  extensive  jurisdiction? 
The  consequence  of  establishing  the  practice  contended  for 
by  the  plaintiff  in  this  case  would  be,  that  in  future  no  bill 
of  Middlesex  would  ever  be  sued  out,  but  in  all  cases  a 
latitat  would  issue  to  the  Sheriffs  of  London,  or  the  She- 
riffs  of  Surrey,  whether  the  party  to  be  served  lived  in 
Cornwall  or  Cumberland.99  All  that  the  Court  can  re- 
quire to  be  satisfied  of  is,  whether  the  writ  is  served  in  the 
county,  to  the  sheriff  of  which  it  is  directed.  If  it  is  not 
shewn  that  it  is,  then  the  service  is  irregular,  and  whether 
the  place  be  or  be  not  on  the  confines  of  the  county,  can 
have  nothing  to  do  with  the  question. 


Abbott,  C.  J. — It  is  every  day's  practice  to  consider  the 
service  of  the  writ  good,  if  the  affidavit  does  not  negative  the 
fact  of  the  place  of  service  being  on  the  confines  of  the 
county.  I  see  no  reason  for  departing  from  that  practice, 
and  therefore  we  cannot  grant  this  rule  (a). 

Rule  refused  (6). 

(a)  Littledale,  J.,  was  absent. 

(6)  See  Tidd,  8th  edit.  168.    2  Archb.  Prac.  3 14. v.  Walters, 

1  Chit.  Rep.  14.    Swiu  v.  Williams,  Id.  15;  and  Williams  v.  Gregg, 
7  Taunt.  233.    2  Marsh.  550.  S.  C. 


Monday,  W.Tyler  v.  J.  JoNEs,  Gent,  one  &c. 

Jufyb. 
Where,  by  the  v^ASE  against  an  attorney  for  negligence  in  not  properly 

o^r  of  refer-  kvestigatillg  the  title  to  **  annuity.  Plea,  not  guilty.  By 
ence  at  nisi  an  order  of  nisi  prius,  made  at  the  London  Sittings,  before 
Swr'Ss'to"  Abbott,  C.  J.,  on  the  17 th  January,  1823,  it  was  ordered 

deliver  his  that  a  verdict  should  be  found  for  the  plaintiff  with  J  ,000/. 
award  to  the 

parties,  or  if  either  of  them  should  be  dead  before  the  making  of  the  award,  to  their 
personal  representatives,  respectively  requiring  the  same,  on  or  before  a  particular  day, 
with  power  to  enlarge  the  time. for  making  the  award,  and  the  plaintiff  having  died  be- 
fore award  made,  and  the  arbitrator  having  enlarged  the  time  after  the  death  of  plaintiff: 
Held,  that  an  award  made  afterwards  was  valid  and  binding  upon  the  defendant. 
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damages,  uadAOe.  costs,  subject  to  the  award  of  a  barrister, 
to  whom  all  matters  in  difference  between  the  parties  were 
referred,  so  that  he  should  make  and  publish  his  award  in 
writing  of  and  concerning  the  matters  thereby  referred, 
ready  to  be  delivered  to  the  parties,  or  either  of  them,  "  or, 
if  they,  or  either  of  them,  should  be  dead  before  the  making 
of  the  award,  to  their  respective  personal  representatives,  re- 
quiring the  same,"  on  or  before  the  first  day  of  Hilary  Term 
next  ensuing  the  date  of  the  order,  with  liberty  to  the  ar- 
bitrator to  enlarge  the  time  for  making  his  award.  The 
arbitrator  enlarged  the  time  until  the  last  day  of  Easter 
Term  of  this  year.  In  the  month  of  January  the  plain- 
tiff in  the  action  died,  and  on  the  19th  April,  being  about 
three  months  after  the  death  of  the  plaintiff,  the  arbi- 
trator made  his  award;  and  thereby  adjudged  that  the 
plaintiff  had  a  good  cause  of  action  against  the  defendant 
to  the  amount  of  500/.  to  which  sum  he  ordered  the  verdict 
entered  for  the  plaintiff  to  be  reduced,  and  the  verdict  to  be 
entered  for  that  sum  with  costs ;  and  he  further  ordered  that 
the  plaintiff  or  his  personal  representatives  should,  on  the  re- 
quest of  the  defendant,  and  at  his  expense,  assign  over  to  the 
defendant  or  to  such  person  as  he  should  require,  the  annuity, 
mentioned  in  the  declaration  in  the  said  action,  and  that  the 
plaintiff  or  his  personal  representatives  should  permit  his 
or  their  name  or  names  to  be  used  in  any  action  or  proceed- 
ing in  which  it  should  be  necessary  so  to  do,  for  the  reco- 
very of  any  part  of  the  said  annuity  or  the  arrears  thereof, 
at  the  request  of  defendant,  his  executors,  administrators  or 
assigns,  upon  being  indemnified  against  all  costs  which 
might  arise  from  the  use  thereof.  The  order  of  nisi  prius 
having  been  made  a  rule  of  Court, 

Nolan,  in  Easter  Term,  obtained  a  rule  to  shew  cause 
why  the  award  should  not  be  set  aside,  on  the  ground  that 
the  arbitrator  had  exceeded  his  jurisdiction,  in  proceeding 
to  make  his  award  after  the  death  of  the  plaintiff.  In  the 
same  term  Marryat  obtained  a  rule  nisi  for  entering  up 

vol.  iv.  3  c 


TYLER 
/ONES. 
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JflM.  judgment  on  (he  verdict  as  of  Hibfy  Tefla, IMS,*?** 

Wv**,/  personal  representative  of  thepbintiff  iMxkirtaki^toflBgi 

*  the  annuity  to  the  defendant.    Both  rales  now  came  01  ts» 


getber. 

Marryat  shewed  cause  against  the  rule  for  sctneg  audi 
the  award*  It  is  not  disputed,  that  but.  for  the  special  pn> 
vistea  introduced,  into  the  order  of  nisi  prius,  tb*  death  si 
either  party  before  award  made  would  be  a  rerooasien  of  the 
arbitrator's  authority.  Such  a  consequence  was,  hotftwr, 
guarded  against  by  introducing  a  special  provision  empower* 
ing  the  arbitrator  to  make  his  award  notwithstanding  tk 
death  of  either  party,  and  deliver  it  to  the  personal  ispe- 
sedtntive  of  either,  as  the  ease  might  be~  The  ineoofni 
ence  frequently  resulting  from  the  neglect  to  provide  again* 
the  death  of  either  of  the  parties  to  a  reference,  had  induced  I 
the  Court,  in  Cooper  v.  Johnson  (a),  to  suggest  the  propriety 
of  introducing  such  a  clause  in  futdfU  The  Court  thaw 
observed^  that  "  it  would  be  well  that  in  future  the  onto  of 
reference  at  nisi  prius  should  contain  a  olauee  so  as  tomato 
the  award  binding  notwithstanding  the  death  of  on*  of  tat 
parties*  This-  would  prevent  a  great  deal  of  mconvtaWott, 
and  would  prevent  the  repetition  of  motions  of  tki»ka*ifl 
The  clause  here  providing  against  the  death  of  either  of  the 
parties  was  introduced  in  conformity  with  that  saggetfioa, 
and  removes  the  objection  now  made  to  the  award. 

Nohn  and  Abraham,  contra).  The  question  arises  aefctf 
oil  the  construction  to  be  put  upon  the  particular  cto* 
introduced  into  the  order  of  reference,  and  it  seems  obviow 
from  the  terms  of  it,  that  the  arbitrator  has  exceeded  a* 
authority.  An  order  of  nisi  prius  may  be  so  framed  as  to 
bind  the  personal  representatives  or  executors  of  eitstf 
party  dying  before  award  made,  but  the  order  in  qo* 
Uon  has  not  that  effect.  The  arbitrator  is  authorised  to 
make  his  award  ready  to  be  delivered  to  the  pani*  * 

(a)*fi.  &A.394.    lChittytfep.l*8.  S.C. 
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Either  of  them,  of  if  they  or  either  of  them  should  be 
dead,  before  the  making  of  the  award,  to  their  respective 
personal  representatives  requiring  the  same,  on  or  before 
the  first  day  of  Hilary  Term  next  ensuing  the  date  of 
the  order.     It  is  true  that  the  arbitrator  was  authorised 
to  enlarge  the  time  for  malting  his  award;  but  this  must 
ttfe  understood  to  mean,  whilst  the  parties  are  Both  alive. 
He?  had  Uo  power  to  enlarge  subsequent  to  the  death  of 
either.    The  power  6f  enlargement  Ceased  Upon  die  death 
6t  the  plaintiff,  and  therefore'  the  arbitrator  having  en- 
larged the  time  for  making  his  award  after  the  death  of 
6toe  of  the  parties,  his   award  is  completely  void.      If 
both   parties  had    lived    to   abide  by  it,  the  arbitrator's 
power  of  enlargement  would  have  been  binding.     But  as, 
by  the  terms  of  the  reference,  the  arbitrator  tfas  to  make 
his   award   on  or  before  the  first  day  of  Hilary  Tetm, 
and  as  the  last  enlargement  took  place  after  the  death 
df  the  plaintiff,'  die  arbitrator's  power  was*  gofte,  and  his 
aWdrd  is  not  binding.    [Abbott,  C.  J.  It  does  not  appear 
that  the  last  enlargement  was  since  the  death  of  the  plain- 
tiff; ftor  does  it  appear  that  the  plaintiff  did  not  acquiesce 
hi  the  enlargement     There  is  not  the  slightest  imputation 
upon  the  arbitrator  in  that  respect.]    This  rule  is  to  set  aside 
die  award  because  it  is  void.    [Abbott,  C  J.  If  it  is  void 
it  '(tods  not  require  setting  aside.     Bay  ley,  J.  It  does  not 
follow,  that  because  the  award  is  not  set  aside  the  Court 
witl  order  judgment  to  be  entered  up,  so  as  to  make  the 
plaintiff,  or  his  representative,  a  specialty  creditor.]     But, 
secondly,  the  arbitrator  has  in  this  instance  directed  the 
plaintiff,  or  his  personal  representative,  to  assign  to  the  de- 
fendant the  annuity  deed  in  question.     What  remedy  has 
the  defendant  against  the  plaintiff's  personal  representative 
to  ehforce  that  part  of  the  award  ?    It  is  impossible  for  him 
tti  compel  thg  executors  or  personal  representatives  to  per- 
form that  paft  of  the  award.     Therefore,  on  .that  ground, 
the  death  of  the?  plaintiff  was  a  revocation  of  the  arbitrator's 
authority.    The  award  directs  the  verdict  to  be  entered  for 

3c  2 
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500/.,  and  by  way  of  inducement  (though  the  defendant  has 
been  guilty  of  supposed  negligence  in  respect  of  the  an- 
nuity) directs  the  plaintiff,  or  his  personal  representative,  to 
assign  the  annuity,  and  to  consent  to  his  or  their  names  be- 
ing used  by  the  defendant,  when  required,  for  the  recovery 
of  any  part  of  it.  frow  there  is  nothing  to  bind  the  per- 
sonal representatives  to  the  performance  of  this  part  of  the 
award ;  for  as  they  are  no  parties  to  the  rule  of  reference, 
it  is  clear  that  they  are  not  liable  to  an  attachment.  [Abbott, 
C.  J.  We  can  compel  the  executor  to  enter  into  a  rule  to, 
assign  the  securities,  and  to  allow  his  name  to  be  used  in 
recovering  the  annuity,  without  regard  to  the  terms  of  the 
award.]  Still  no  attachment  would  lie  against  the  executor 
for  not  performing  the  award.  [Bayley,  J.  That  may  be 
so,  but  the  executor  may  be  liable  to  an  action  upon  the 
promise  of  his  testator.] 

Abbott,  C.J. — This  is  an  application  to  set  aside  an 
award ;  and  the  ground  for  setting  it  aside  is,  that  the  plain- 
tiff, for  whom  a  verdict  was  taken  at  the  trial,  and  in  whose 
favour,  as  far  as  regards  the  verdict,  the  award  is  made,  died 
before  the  award  was  in  fact  made.  Looking  at  the  special 
terms  of  the  rule  of  reference,  I  think  the  sound  construc- 
tion of  it  is,  that  the  death  of  either  party  within  the  time 
fixed,  either  in  the  first  instance,  for  making  the  award,  or 
that  fixed  afterwards  by  the  arbitrator,  does  not  itself  revoke 
the  arbitrator's  authority,  nor  make  his  award  void.  Cases 
may  arise  in  which,  although  we  should  not  say  that  the 
award  was  void,  yet  if  we  saw  that  any  injurious  use  could 
be  made  of  it,  we  might  restrain  the  person  in  whose  favour 
it  was  made  from  committing  that  injury.  In  this  case  no 
injurious  use  can  be  made  of  this  award.  All  that  justice 
requires  will  be  now  done.  The  plaintiff's  personal  repre- 
sentative will  be  at  liberty  to  enter  up  judgment  for  dOOL 
and  must  by  name  enter  into  a  rule  of  Court,  in  the  terms 
of  the  directions  of  the  award,  that  he  will,  at  the  request 
and  at  the  expense,  of  the  defendant,  assign  over  the  securt- 
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ties  for  the  annuity  to  him  or  such  person  as  the  shall  re- 
quire, and  allow  the  defendant  to  use  his  name  in  bringing 
any  action  that  may  be  requisite  for  recovering  arrears,  and 
upon  receiving  an  indemnity  against  all  responsibility  in 
that  respect.  By  this  mode  of  proceeding,  justice  will  be 
done  to  all  parties. 

Bayley,  J.  and  Holhoyd,  J.  concurred  (a). 

The  rule  for  setting  aside  the  award,  upon  the  personal 
representative  of  the  plaintiff  entering  into  a  rule  to  assign 
the  annuity  pursuant  to  the  arbitrator's  award,  was  made 
absolute  (ft). 

(a)  LitiUdaU,  J.  was  absent. 
(6)  Vide  9  B.  &  P.  IS.    Potts  v.  Ward,  1  Marsh.  366.     Totusant  v. 
Hartop,  1  J.  B.  Moore,  287.  and  Rhodes  ▼  Haigh,  ante,  vol.  iii.  608. 


The  King  v.  The  Inhabitants  of  Newahk-upon-Trent.      Monday, 

July  5. 

BY  an  order  of  two  Justices  of  the  borough  of  Newark*  Where,  par- 

upon-Trent,  William  Hales  and  his  wife,  and  Mary  their  or(jcrof 

child,  were  removed  from  the  parish  of  Newark-upon-Trent  «w*ty  Ja«- 

tices,  over- 
to  the  township  of  North  Collingham,  both  in  the  county  seers  of  a 

of  Nottingham.    The  sessions,  on  appeal,  quashed  the,j™*tyPan8ll. 

order,  subject  to  the  opinion  of  this  Court  on  the  following  their  paupers 

CMe:_  'TEST* 

The  pauper,   William  Hales,  a  poor  boy  of,  and  then  residiaa  in  a 

legally  settled  in,  the  parish  of  North  Collingham  in  the  the  same 

county  of  Nottingham f  was  on  the  18th  June,  1817,  pur-  ^Jf*^^18 

suant  to  an  order  of  two  county  Justices,  bound  apprentice  exclusive  ju- 

by  the  churchwardens  and  overseers  of  the  said  parish,  to  SISSd"^! 

Edward  Sutton,  of  the  parish  of  Newark-upon-Trent,  in  the  gave  no  notice 

borough  of  Newark-upon-Trent,  in  the  county  of  Not  ting-  %^\0  fa 

ham,  by  indenture,  for  the  term   therein  mentioned.    A  overseen  of 
*>    ~  i  ...  .  the  borough 

premium  of  10/.  was  given  with  the  apprentice  to  the  mas-  parish:-- 

Held,  that  the 
indentures  were  void  by  56  G.3.  c.  189.  and  that  a  service  under  them  gained  the  pau- 
per no  settlement.    Abbott,  C.  J.  dissentiente. 


The  Kiso 
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ter  by  the  said  churchwardens  and  overseers,  although  only: 
5l.  is  set  forth  in  the  indenture  as  the  sum  paid.    The  two 


v.  Justices  who  signed  the  aforesaid  order,  afterwards  signed 

vFON-TaEirT  m^  *ealed  their  allowance  of  the  said  indenture  of  appren- 
ticeship before  the  same  was  executed  by  any  of  the  other 
parties  thereto.  The  said  parishes  of  North  Collingham 
and  Newark-upon-Trent  are  distant  from  each  other  about 
six  miles,  and  in  the  same  county.  No  notice  whatever  wot 
given  to  the  overseers  of  the  poor  of  the  parish  of  Newark- 
tipon-Trent,  or  to  any  of  them,  of  the  intention  to  bind  out 
such  apprentice,  nor  did  they,  or  any  of  them,  attend,  before 
the  Justices  who  signed  the  said  order,  and  allowed  the  said 
indenture,  nor  was  any  such  notice  alleged  or  attempted  to 
be  proved  to  have  been  given ;  but  the  said  Justices 
allowed  the  said  indenture  without  any  proof  of  service,  Or 
admission  of  notice.  Newark  is  a  borough,  situate  in  the 
county  of  Nottingham,  having  Justices  who  have  exclu- 
sive jurisdiction  therein.  The  pauper  resided,  under  this 
indenture,  in  Newark-upon-Trent  aforesaid,  more  than  forty 
days.  The  question  for  the  opinion  of  the  Court  is,  whe- 
ther notice  ought  to-  have  been  given  to  the  overseers  of 
Newark-upon-Trent  of  the  intention  to  bind  the  pauper  in 
that  parish,  in  order  to  give  validity  to  the  indenture,  and 
confer  a  settlement  on  the  pauper  by  a  service  under  it,  ac- 
cording to  the  true  construction  of  the  statute  56  Geo.  3. 
c.  139- 

The  case  was  argued  at  considerable  length  last  Term  by 
Chitty,  who  contended  that  such  notice  was  necessary  ;  and 
by  Scarlett  and  Balgvy,  contriL  At  the  close  of  the  argu- 
ment, 

Abbott,  C.  J.  observed,  that  as  this  was  the  first  time 
the  Court  was  called  upon  to  put  a  construction  upon  this 
act  of  parliament,  bs  learned  brethren  and  himself  would 
take  time  to  consider  of  it. 

Cur.  adv.  vult. 
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The  Covbt  now  delivered  its  judgment;  but  inasmuch        1834. 
«t  the  Lord  Chief  Justice  differed  in  opinion  from  his    Jr^^V 
-feafaed  brethren,  the  Judges  delivered  their  reasons  seve*  9. 

rally,  the  junior  puisne  beginning :—  VmSSmn4 

Littledale,  J. — The  question  in  this  case  arises  upon 
the  construction  of  the  statute  56  Geo.  3.  c.  139.  The 
preamble  recites,  that  grievances  have  arisen  from  the 
binding  of  poor  children  apprentices  to  improper  persons, 
residing  at  a  distance  from  the  parishes  to  which  such 
children  belong ;  and  the  first  section  directs,  that  before 
any  child  shall  be  bound  apprentice  by  the  overseers 
of  the  poor  of  any  parish,  such  child  shall  be  carried 
before  two  justices  of  the  county  wherein  such  parish 
ahall  be  situate,  who  shall  inquire  into  the  propriety  of 
binding  such  child  to  the  person  proposed  ;  and  shall  par- 
ticularly inquire  whether  the  person  proposed  reside  or  ' 
carry  on  his  business  within  a  reasonable  distance  from 
the  place  to  which  such  child  shall  belong,  or  whether 
circumstances  make  it  adviseable  that  such  child  shall  be 
bound  at  a  greater  distance ;  that  the  justices  shall  examine 
the  father  and  mother  of  such  child,  and  inquire  into  the 
circumstances  of  the  person  proposed  as  the  master,  and  if 
upon  such  examination  and  inquiry  they  shall  think  it 
right  that  such  child  should  foe  bound,  they  shall  make  an 
order  that  the  overseers  shall  be  at  liberty  to  bind  such 
child  apprentice,  which  order  shall  be  delivered  to  such 
overseers  as  their  warrant  for  binding  such  child,  and  the 
indenture  shall  refer  thereto,  and  the  justices  shall  sign 
their  allowance  of  such  indenture  before  it  is  executed  by 
any  of  the  parties  thereto.  Provided  that  no  such  child 
Aall  be  bound  apprentice  to  any  person  residing  or  car* 
rying  on  a  business  in  which  such  child  shall  be  em- 
ployed out  of  the  county,  at  a  greater  distance  than  forty 
miles  from  the  place  to  which  such  child  shall  belong, 
except  such  child  shall  belong  to  a  place  more  than 
forty  miles  from  the  city  of  London.    Then  the  second 
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section  enacts,  that  in  all  cases  where  the  residence  or 

establishment  of  business  of  the  person  to  whom  any  child 

shall  be  bound,  shall  be  within  a  different  county  or  juris* 

Newark-     diction  of  the  peace,  than  that  within  which  the  place  by  the 
tjpoh-Trent.  '  .  . 

officers  whereof  such  child  shall  be  bound,  shall  be  situate; 

and  in  all  other  cases  where  the  justices  for  the  district  or 
place,  within  which  the  place  by  the  officers  whereof  such 
child  shall  be  bound  shall  be  situate,  and  who  shall  sign 
the  allowance  of  the  indenture  by  which  such  child  shall  be 
bound,  shall  not  have  jurisdiction,  every  indenture  by  which 
such  child  shall  be  bound  shall  be  allowed  as  well  by  two 
justices  for  the*  county  or  district  within  which  the  place  by 
the  officers  whereof  such  child  shall  be  bound  shall  be  si- 
tuate, as  by  two  of  the  justices  for  the  county  or  district 
within  which  the  place  wherein  such  child  shall  be  intended 
to  serve,  shall  be  situate.  Provided  that  no  indenture  shall 
be  allowed  by  any  justice  for  the  county  into  which  any 
such  child  shall  be  bound,  who  shall  be  engaged  in  the 
same  business  in  which  the  person  to  whom  such  child 
shall  be  bound  is  engaged.  And  notice  shall  be  given 
to  the  overseers  of  the  poor  of  the  parish  in  which 
such  child  shall  be  intended  to  serve,  before  any  justice 
for  the  county  within  which  such  parish  shall  be,  shall 
allow  such  indenture,  and  such  notice  shall  be  proved  be* 
fore  such  justice  shall  sign  such  indenture,  unless  one  of 
such  overseers  shall  attend  such  justice  and  admit  such 
notice.  Then  the  third  section  provides  that  the  allowance 
of  two  justices  for  the  county  within  which  the  place  in 
which  such  child  shall  be  intended  to  serve  shall  be  si- 
tuate, shall  be  valid  and  effectual,  although  such  place  may 
be  situate  within  a  town  or  liberty,  within  which  any  other 
justices  may  in  other  respects  have  an  exclusive  jurisdiction* 
And,  lastly,  the  fifth  section  enacts,  that  no  settlement  shall 
be  gained  by  any  child  who  shall  be  bound  by  the  offi- 
cers of  any  parish  by  reason  of  such  apprenticeship,  unless 
such  order  shall  be.  made,  and  such  allowance  of  such  in- 
denture signed,  as  hereinbefore  djrected.   ,  Now,  by  the 
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statement  in  the  case,  it  appears  that  the  apprentice  origi- 
nally belonged  to  the  parish  of  North  Collingham,  in  the 
county  of  Nottingham,  and  that  he  was  bound  apprentice  *. 

by  the  churchwardens  and  overseers  of  that  parish,  to  a  j^^^^ 
person  residing  in  the  parish  of  Newark-upon-Trent,  in  the 
borough  of  Newark-upon-Trent,  in  the  county  of  Notting- 
ham, in  which  borough  die  justices  have  an  exclusive  juris- 
diction. It  appears  that  the  justices  who  signed  the  order 
for  the  binding  of  this  apprentice  resided  in  the  county,  but 
that  no  notice  was  given  by  the  overseers  of  North  Colling- 
ham to  the  overseers  of  Newark-upon-Trent ;  and  we  are  to 
say  whether  or  no  any  settlement  could  be  gained  by  service 
under  such  a  binding.  To  determine  this  point,  it  is  not 
necessary  to  consider  whether  notice  in  all  cases  ought  to 
be  given,  or  whether  the  necessity  of  notice  to  the  over- 
seers of  the  parish  into  which  the  child  shall  be  bound,  is 
to  be  confined  to  the  case  where  the  child  is  bound  into  a 
parish,  within  a  district,  the  justices  of  which  have  a  differ- 
ent jurisdiction  from  that  of  the  justices  of  the  parish  to 
which  the  child  may  belong.  There  seem  to  me  to  be 
reasons  for  holding  that  in«|he  same  county  notice  is  not 
neccfssary,  because  the  county  justices  have  more  power 
and  better  means  of  information,  by  communicating  with 
the  overseers  within  their  own  jurisdiction,  so  as  to  point 
their  inquiries  with  more  effect  as  to  the  propriety  of  the 
binding,  the  circumstances  and  character  of  the  intended 
master,  and  the  opportunities  which  the  child  will  have  of 
acquiring  a  knowledge  of  his  business :  whereas  in  a  foreign 
county,  the  justices  are  less  acquainted,  and  have  not  the 
same  means  of  communicating  with  the  overseers,  nor  the 
same  means  of  inquiring  into  the  circumstances  of  the  case. 
Again,  it  appears  from  the  second  section  of  the  statute,  by 
which  the  notice  is  required,  that  notice  would  not  be  neces- 
sary where  the  binding  is  ..into  the  same  county ;  because, 
as  that  section  begins  with  making  provisions  for  cases  in 
which  the  binding  is  into  a  different  county,  all  its  pro- 
visions must  be  construed  as  having  reference  to  cases  of 
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that  kind.  Thjs  reason  cannot,  indeed,  be  considered  at 
conclusive,  because  the  division  of  the  statute  into  section* 
is  a  aaerearbitrary  act,  and  cannot  afford  any  rule  for  the 
Newakk-  proper  construction  of  any  of  the  sections.  The  only  true 
upon-  ABUT.  ^uj(je  f^  ^  ^^  Jaterpretjition  of  any  clause,  is  to  look 
into  the  language  of  the  clause  itself,  and  to  compare  it 
with  the  other  enactments  of  tl*e  statqte,  without  attending 
to  its  division  into  sections.  Undoubtedly,  a  great  deal  may 
be  said  upon  both  sides  of  the  question,  arising  from  the 
form  in  which  the  different  sections  are  framed.  In  the 
first  section  there  is  no  express  mention  of  notice  at  *&; 
that  appears  for  the  first  time  in  the  second  section,  and  there  is 
so  much  variation  of  the  phraseology  of  that  section,  m  Use 
different  parts  of  it,  and  with  reference  to  the  first  section, 
that  it  is  perhaps  not  easy  to  reconcile  the  two.  Without, 
however,  entering  into  a  discussion  on  that  point,  I  think  it 
is  clear  that  where  the  binding  is  into  a  different  county, 
notice  is  indispensably  necessary,  unless  it  can  be  said, 
either,  that  the  second  section,  which  requires  notice,  is 
merely  directory,  or,  that  the  clause  in  the  third  section, 
which  provides  "  that  the  allowance  of  two  justices  for  the 
county  within  which  the  place  in  which  such  child  shall  be 
intended  to  serve  shall  be  situate,  shall  be  valid  and  effec- 
tual, although  such  place  may  be  situate  within  a  town  or 
liberty,  within  which  other  justices  may,  in  other  respects, 
have  an  exclusive  jurisdiction,"  does  away  the  necessity  of 
notice,  where  the  justices  actually  exercise  the  power  so 
vested  in  them.  In  the  first  place,  I  am  of  opinion,  drat 
die  second  section  is  not  merely  directory.  The  object  of 
that  provision  seems  to  be,  that  the  overseers  of  the  parish 
situated  in  the  foreign  county,  may  assist  the  justices  of  die 
county  m  which  the  binding  parish  is  situated,  with  all  the 
information  they  possess  upon  the  matters  submitted  to 
their  investigation,  and  therefore  the  notice  to  those  over- 
seers seems  to  be  essential ;  though,  certainly,  the  fifth 
elatue,  which  declares,  that  no  settlement  shall  be  gained 
•smless  such  and  such  provisions  are  complied  with,  contains 
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no  mention  of  notice  to  die  overseers.    The  words  ere,       i6£4. 
*  th»t  no  settlement  shall  be  gained  by  any  child  who     JT^ 
shall  be  bound  by  the  officers  of  any  parish  by  reason  of  9. 

such  apprenticeship,  unless  snch  order  shall  be  made,  and  w?f«yr 
such  allowance  of  such  indenture  of  apprenticeship  shall  he 
signed,  as  hereinbefore  is  directed ; "  which  seems  to  be 
tantamount  to  saying,  th»t  if  the  order  is  made,  and  the 
allowance  is  signed,  the  binding  shall  confer  a  settlement, 
although  no  notice  is  given.  But,  as  the  second  section 
directs  that  the  justices  of  the  foreign  coui)ty  shall  not 
allow  any  indenture,  until  notice  has  been  given  to  the 
overseers,  and  shews  therefore  that  the  service  of  notice 
upon  the  ove^eers  is  a  duty  precedent  to  die  allowance  of 
die  indenture  by  the  justices ;  the  clause  in  the  fifth  sec- 
tion, requiring  the  allowance  of  the  justices,  must,  I  think, 
be  taken  as  embodying  the  provision  in  the  second  section,* 
and  therefore  as  meaning  an  allowance  pfter  nodce.  Then> 
in  the  second  place,  is  the  notice  to  the  overseers  rendered . 
unnecessary,  where  the  justices  for  the  county  exercise  die 
powers  vested  in  them  by  the  third  section  i  Jt  is  certainly 
not  dispensed  with,  in  terms,  by  the  third  section,  and  I  can 
see  no  reason  why  it  should  be  dispensed  with,  merely 
because  the  justices  for  the  county  put  themselves  in  the 
plane  of  the  justices  for  the  foreign  district.  By  so  doing, 
they  cannot  acquire  larger  power  thaq  belongs  to  the 
person*  whom  they  thus  represent;  and  as  the  justices  for 
the  foreign  district  cannot,  by  the  secopd  section,  allow  the 
indenture,-  until  notice  has  been  given  to  the  overseers,  it 
follows  that  the  justices  for  the  county,  acting  in  a  repre- 
sentative character,  have  only  a  conditional  power  of  allow- 
ing the  indenture,  namely  after  the  pverseers  have  had 
wtice.  It  may  be  argued,  that  by  the  third  section  the 
separate  jurisdictions  are  aJJ  swallowed  up,  ajid  made  to 
farm  parts  of  the  county,  for  the  purposes  of  this  act ;  and 
that  the  powers  vested  in  the  county  justices,  place  them 
precisely -in  the  pame  situation,  with  respect  to  those  dis- 
tricts, as  if  they  bad  an  original  jurisdiction  over  Ihem,  so- 
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that  they  are  entitled  to  act  as  if  those  districts  were  ac- 
tually parts  of  their  own  county.    Assuming  that  argument 
to  be  correct,  it  becomes  necessary  to  consider,  whether 
?JE^1RK*  .  the  statute  requires  notice  in  all  cases,  including  those  of 
bindings  into  the  same  county ;  but  the  statute  certainly  does 
not  in  express   terms   give  the  county  justices  any  such 
power  as  that  argument  supposes,  nor,  in  my  opinion*  is  it 
probable,  that  the  legislature  bad -any  such  intention;  be- 
cause, if  the  motive  for  requiring  notice  is,  that  the  justices 
for  the  county  within  which  the  binding  parish  is  situated, 
have  not  the  same  means  of  communication,  or  the  same 
sources  of  information,  in  the  foreign  county,  as  they  have 
in  their  own ;  they  may,  if  no  notice  is  giyen,  bind  the 
child  into  a  county,  where  they  are  unable  to  obtain  that* 
full  knowledge  and  information  which  the  statute  makes  it 
incumbent  on  them  previously  to  obtain.    The  third  section 
is  not  compulsory  upon  the  county  justices ;   the  district 
justices  may  still  allow  the  indenture, .  after  notice  to  the 
overseers ;  there  may,  therefore,  be  two  children  bound  oat* 
of  the  same  parish  into  the  same  foreign  district  by  two 
different  modes  :  one  by  the  county  justices  only,  (and  here 
I  do  not  include  the  binding  overseers,)  and  another  by  the 
county  justices,  coupled  with  a  notice  to  the  overseers,  and' 
the  allowance  of  the  foreign  district  justices.     Now  die  lat- 
ter binding  would,  in  all  probability,  be  done  after  a  much 
fuller  investigation  and  inquiry  than  the  former,  and  there-' 
fore  the  two  bindings  would  be  accompanied  by  different 
degrees  of  information  as  to  the  propriety  of  the  binding. ' 
It  may  be  said  that  the  statute  expressly  authorises   the 
county  justices  to  allow  the  indenture,  where  the  child  is 
bound  into  a  foreign  district,  and  that,  therefore,  under 
such  circumstances,  the  binding  will  be  effected  without 
the  full  and  proper  means  of  inquiry  and  information.    But,  * 
I  think,  that  evil  can  hardly  occur,  because  there  will  be 
very  nearly  the  same  information  obtained,  as  if  the  inden- 
ture were  allowed  by  the.  foreign  district  justices;  for  the 
overseers,  when  they  have  received  notice,  will   ccjlect 


The  Kikg 


TRINITY  TERM,    FIFTH  GEO.  IV.  758 

what  information  they  can,  and  will  communicate  it  to  the        1884. 
county  justices,  before  the  indenture  is  allowed..    I  am, 
therefore,  of  opinion,  that  the  indenture  in  this  case  is  ren- 
dered invalid  by  the  want  of  notice  to  the  overseers,  and     Nkwabx- 

.        .  .     .  ,  ,      upo*-Trb»t.'' 

consequently  that  the  pauper  acquired  no  settlement  by 

service  under  it. 

Holroyd,  J. — This  was  the  case  of  a  binding  by  the 
churchwardens  and  overseers  of  a  parish  within  the  county 
of  Nottingham,  made  under  the  allowance  of  two  justices 
for  that  county,  to  a  master  resident  within  the  parish  and 
borough  of  Newark-upon-Trent,  within  the  same  county, 
but  in  which  other  justices  have  an  exclusive  jurisdiction* 
The  question  for  our  consideration  turns  upon  the  construc- 
tion of  the  statute  56  Geo.- 3.  c.  139;  section  3  of  which 
provides,  that  the  allowance  of  two  justices  for  the  county 
within  which  the  place  in  which  such  child  shall  be  in-» 
tended  to  serve  an  apprenticeship  shall  be  situated,  shall  be 
valid  and  effectual,  although  such  place  shall  be  situated 
within  a  town  or  liberty  within  which  other  justices  may/ 
in  other  respects,  have  an  exclusive  jurisdiction.  Tie  ob- 
jection, however,  arises  upon  the  proviso  at  the  close  of 
section  2.,  which  requires  notice,  or  proof,  or  admission  of 
notice,  to  the  overseers  of  the  parish  in  which  the  appren- 
tice is  to  serve,  before  the  allowance  of  the  indenture ;  and 
the  question  is,  whether  such  notice,  or  proof,  or  admission 
of  it,  was  necessary  in  the  present  case.  I  am  of  opinion, 
that  it  was,  and  that  for  want  of  it,  this  indenture  was  in- 
valid, and  no  settlement  was  gained  by  service  under  it. 
.The  proviso  as  to  notice  appears  to  me  not  to  be  directory 
only,  but  I  think  the  want  of  it  goes  to  affect  the  settlement 
itself.  Section  5,  which  enacts,  that  no  settlement  shall  be' 
gained  by  any  child  who  shall  be  bound  by  the  officers  of 
any  parish,  by  reason  of  such  apprenticeship,  unless  such 
order  shall  be  made,  and  such  allowance  of  such  indenture 
shall  be  signed  as  previously  directed,  does  not  indeed  go 
on  to  enact, a  that  no  settlement  shall  be  gained  unless  such 
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1J&4*       rtbtice  thai!  be  given;91  but,  in  cases  where  notice  is  re- 
**?~£*Z      quired,  unless  the  notice  was  previously  given,  the  allow- 
*.  ancfe  tf  ould  not  be  tUch  as  the  statute  required,  and  there- 

uFoiTrE»MT.  tote  wcmW  b6  null  and  void,  because  where  an  act  of  par- 
liament giv6s  a  magistrate  a  special  and  limited  authority, 
his  acts  are  null  and  void  unless  he  complies  with  the  regu- 
lations and  restrictions  so  imposed  upon  him.  I  presume 
(bat  the  legislature,  in  requiring  this  notice,  had  two  objects 
iti  vfcw,  the  benefit  and  welfare  of  the  apprentice,  and  th^ 
protection  of  the  parish  into  which  he  was  to  be  bound,  and 
tot  both  those*  objects  die  notice  would  be  useful  before 
the  binding  war  complete;  a*  respects  the  information,  the 
efremters  might  give  the  magistrates,  fitst,  as  to  the  charac- 
ter, Conduct,  habits,  and  circumstances  of  the  intended 
matfttf ;  and  second,  a*  to  the  particular  trade,  its  extent  id 
the  parish,  the  number  of  apprentices  engaged  in  it,  and 
the  probability  of  the  Child  being  able  thereafter  to  main- 
ftrin  brtftaetf  by  ft,  to  becoming  a  burthen  upon  the  parish. 
And  thfe  Utottkl  6e  equally  material  whether  the  bidding  was* 
to  be'  into  a  parish  within  the  same,  tit  a  different  county ; 
because^  in  either  case,  the  parish  inigbt  b4  equally  ag- 
grieved by  thd  binding,  and  by  the  want  of  notice,  as  they 
might  thereby  lose  their  right  of  Appeal,  which,  by  Section 
17,  caii  be  exercised  only  within  a  limited  period.  In 
etfde*  to  remedy  the  grievance*  enumerated  in  the' preamble 
tff  tile  act,  section  1  enacts,  that  where  th^  binding  is  to  be 
iflto  the  same  county,  the  county  justices  shall  inquire  mtd 
aH  these  circumstances,  and  ihhYt  sign  the  aflbwrince ;  and 
secfidfK  «,  m  riddkitfn  provides,  that  Where  the  bidding  is  trf 
bef  into  a'  different  county,  two  justices  of  that  cotrnty  in 
whfeh  the  apprentice  is  to  serve,  shall  Concur  tn  touting  the* 
kf^niry,  tfnd  tit  rigtiing  the  aMoW&nce.  Theft  corned  the 
Jyfdviso  tfpoft  Which  the  present  question  is  founded,  which 
ft  printed  rfs  a  part  of  section  2;  but  whether  it  is  tg  be 
Ukeri  a*  it  patt  df  thtft  sfectiori,  or  as  cottstffbtJfrg  a  separate1 
6tfe,  is  wholly  immaterial  to  the  constrtittiori  of  the  statute; 
ftr  dit  such  occasion*,  in  drd*r  to  decide  whether  a  proviso 
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partially  or  wholly  relates  to  the  immediatefy  preceding  pro*       L884. 
Visions,  so  as  to  qualify,  restrain,  or  vary  their  operation;  or     JST*^' 
relates  partially  or  wholly  to  all  the  preceding  matters  of  v. 

the  statute,  we  must  look  at  the  statute  as  a  whole,  at  its  u^jTemt 
language,  object,  and  import,  and  not  to  the  arbitrary  divi- 
sion of  it  into  different  sections.    The  proviso  is,  "  that  no 
indenture  shall  be  allowed  by  any  justice  for  the  county 
into  which  such  child  shall  be  bound,  who  shall  be  engaged 
in  the  same  business,  employment,  or  manufacture,  in  whtoh 
the  person  to  whom  such  child  shall  be  bound  is  engaged." 
Now  this  part  of  the  proviso  I  think  is  confined  to  the 
allowance  of  magistrates  not  of  the  same  county,  and  refers 
only  to  cases  where  there  is  a  binding  from-  ode  county  into 
another,  and  the  eipression,  "  the  county  into  which  such 
child  shall  be  bound,"  appears  to  me  die  mark  by  which  the 
legislature  intended  to  point  out  that  the  construction  of  this 
part  should  be  so  confined,  for  it  evidently  implies  that  there* 
is  another  county  out  of  which  the  child  shall  be  hound* 
The  proviso  then  goes  on,  "  and  notice  shall  be  given  to  the 
overseers  of  the  poor  of  the  parish  or  place  in  which  such 
child  shall  be  intended  to  serve  anapprenticeship,  before  any 
justice  fat  the  county  of  district  within  which  such  parish 
or  place  shall  be%  shall  allow  such  indenture,  and  such  notice' 
ahftU  be  proved  before  sluch  justice  shall  sign  such  indeflh 
tare,,  unless  one  of  such  overseers  shaH  attend  such  justice^ 
and  admit  such  notice."    Here  the  language  is  changed^ 
and  we  have  eipressions,  with  respect  both  to  the  justices: 
and  the  overseers,  which  seem  to  me  to  apply  to  both  de- 
scriptions of  bindings,  for  here  the  notice  is  required  to  be 
given,  not  to  the  overseers  "  of  the  parish  or  place  withiir 
the  county  into  which  such  child  shall  be  bound,"  but  to 
die  overseers  "  of  the  parish  or  place  in  which  such  child 
shall  be  intended  to  serve  an  apprenticeship,  before  any 
justice  for  the  county  or  district  within  which  such  parish 
or  place  shall  be,  shall  allow  stfch  indenture ;"  that  is,  the 
parish  or  place  in  which  the  child  is  intended  to  sterVe,  whe- 
ther it  be  within  die  same  or  a  different  county.    Here  the* 
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legislature  having  intended,  as  I  think,  to  restrict  the  first 

part  of  the  proviso  to  bindings  into  a  different  county,  and 

having  clearly  expressed  that  intention,  adopts  a  different 

Newark-     and  more  extensive  mode  of  expression,  which  comprehends 
ufon*Tkent.  . 

the  whole  object  of  the  statute,  namely,  parish  apprentices 

and  bindings  generally,  and  not  merely  bindings  into  a 
different  county.  This  proviso  is  immediately  followed  by 
another  in  section  3,  which  runs  thus:  "  Provided  always, 
and  it  is  hereby  declared,  that  the  allowance  of  two  justices 
for  the  county  within  which  the  place  in  which  tuck  child 
shall  be  intended  to  serve  an  apprenticeship  shall  be  situated, 
shall  be  valid  and  effectual,  although  such  place  may  be 
situated  in  a  town  or  liberty  within  which  any  other  jus- 
tices may  in  other  respects  have  an  exclusive  jurisdiction." 
It  is  admitted  that  this  section  applies  to  parish  apprentices 
and  bindings  in  general,  and  yet  the  language  is  the  same  as 
that  of  section  2.  Unless  the  proviso  in  section  3  extends 
to  parish  apprentices  bound  to  serve  in  the  same  county,  the 
want  of  an  allowance  by  two  justices  for  the  exclusive  ju- 
risdiction of  Newark-vpon-Trent,  would  be  fetal  to  the  set- 
tlement claimed  in  this  case ;  and  if  it  does  so  extend,  then, 
I  would  ask,  by  what  rule  of  construction  is  it  to  be  said, 
that  there  is  to  be  a  different  mode  of  interpretation  given 
to  the  proviso  in  the  second,  from  that  which  is  given  to  the 
proviso  in  the  third  section  ?  If  the  same  mode  of  inter- 
pretation is  to  be  given  to  both,  then  no  settlement  has  been 
gained  in  Newark,  for  in  either  case  the  indenture  is  in- 
effectual for  that  purpose ;  in  the  former,  for  want  of  the 
allowance  of  two  justices  of  Newark  as  an  exclusive  juris- 
diction; in  the  latter,  for  want  of  notice  to  the  overseers  of 
Newark.  I  think  the  term,  "  such  child,"  in  the  proviso  in 
section  2,  includes  parish  apprentices  in  general ;  and  that 
the  terms,  "  such  parish  or  place,"  and  "  such  indenture," 
and  "  such  justice,"  there,  as  well  as  the  term  "  such 
place,"  in  section  3,  mean  the  place  in  which  the  apprentice 
is  intended  to  serve,  and  the  indenture  by  which  he  is  bound 
to  to  serve,  whether  the  binding  is  into  the  same,  or  into  a 
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different  county.  In  the  present  case,  the  overseers  of  the 
parish  of  Newark,  in  the  borough  of  Newark,  are  the!  over- 
seers of  the  parish  in  which  the  child  was  intended  to  serve 

his  apprenticeship;  and,  I  think,  they  were  within  the  de-     Newarr- 
.  .  .  -  .  .    .  .....  .       „  UFON-TlEVT.' 

scription  of  persons  entitled  to  notice  within  the  words  of 

the  proviso,  although  their  parish  is  in  the  same!  county  as 
the  binding  parish:  and  no  such  notice  was :  given  them. 
If  they  are  within  the  words,  they  must  also  be  taken. to  be 
within  the  operation  of  the  proviso,  more  especially  as  the 
notice,  T  think,  must  be  taken  to  be  for  the  protection  of 
the  apprentice  himself,  unless  a  different  intent  can  be 
gathered  from  the  context.  As  it  seems  to  me,  no  such 
different  intent  can  be  so  gathered,  but  an  inference  directly 
the  contrary  must  be  drawn,  the  evident  intent  being,  that 
notice  should  be  given  to  the  overseers  of  the  parish  in 
which  the  apprentice  is  to  serve,  in  all  cases,  whether -the 
binding  is  into  the  same,  or  into  a  different  county.  I  have 
considered  this  case  in  great  measure  without  regard  to  the 
circumstance  of  the  binding  being  into  a  different  jurisdic- 
tion, taking  it  merely  as  a  binding  into  the  same  county, 
under  the  idea  that  by  the  third  section  the  circumstance 
of  an  exclusive  jurisdiction  is  immaterial.  It  may  perhaps 
be  a  question,  whether  that  section,  by  making  valid  an 
allowance  by  the  county  justices  without  the  co-operation 
of  the  district  justices,  does  away  the  necessity  of  notice  to 
the  overseers,  if  notice  were  otherwise  necessary ;  but  in  the 
view  I  have  taken  of  the  case,  I  do  not  feel  it  requisite  to 
consider  that  point.  For  the  reasons  I  have  given,  I  am  of 
opinion,  that  the  pauper  did  not  acquire  a  settlement  in  the 
parish  of  Nemark-upOn-Trent. 

.  Bayley,  J. — This  case  has  been  so  fully  discussed  by 
my  Brothers  Holroyd  and  Littltdah;  with  whom  I  agree, 
that  it  is  the  less  necessary  for  me  to  enter  at  length  into 
the  grounds  upon  which  my  opinion  ia  founded.  The  first 
section  of  the  statute'  applies  generally  to  all  cases,  and  di- 
rects what  the  justices  and  the  overseers  are  in  all  cases  to 
tol.  it.  3  D 
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1824.   *    do,  and  it  imposes  no  qualification  as  to  the  justices,  nor 

W^p^      does  it  contain  any  restriction,  except  as  to  the  distance  of 

v.  the  master's  residence  and  business.    The  2d  section  intro- 

v*oa?T**'r  ^ucee  *wo  provisions,  one*  to-  exclude  justices  who  may 
be  supposed  to  be  interested,  being  of  the  same  business 
with  the  intended  master ;  the  other  to  require  notice  to 
the  overseers  of  the  parish  in  which  the  apprentice  is  to 
serve.  Whether  these  provisions,  or  either  of  them,  are 
.  general  and  applicable  to  all  cases,  or  whether  they  are 
confined  to  the  particular  cases  contemplated  in  the  earlier 
part  of  that  section,  may  admit  of  doubt;  for  the  nature  of 
the  provisions  has  a  tendency  to  shew  that  they  are  general; 
while  their  position  in  the  act  has  a  directly  contrary  tern 
dency.  If  they  are  intended  to  be-  general,  the  first  ques* 
tion  is,  whether  this  case  is  within  the  earlier  port  of  the 
£d  section;  and  if  it  is,  then  there  arises  another  question; 
namely,  whether  the  case  is  taken  out  of  the  2d,  by  the 
operation  of  the  3d  section*  The  earlier  part  of  the  3d 
section  contemplates  two  distinct  cases ;  the  one,  where  the 
master's  residence  or  business  is  in  a  different  county  o$ 
jurisdiction  from  that  of  the  binding  parish,  and  the  other, 
where  the  justices  for  the  district  or  place,  m  which  the 
binding' parish  is,  have  not  jurisdiction:  in  either  of  which 
cases  it  provides^  that  the  indentures  shall  be  allowed  as  well 
by  two  justices  for  the  county  or  district  within  which  the 
binding  parish  is,  as  by  two  justices  for  the  county  or-  dm 
trict  in  which  the  apprentice  is  intended  to  serve.  In  this 
case  the  binding  parish  is  North  Coliingham,  which*  is 
within  the  county  of  Nottingham,  and  the  parish  in  which 
the  service  was  to  be,  is  Newarfaripon- Trent,  which  is 
within  the  borough  of  Newark-upon-Trent,  and  m  which 
the 'county  magistrates  have  no  jurisdiction.  The  master, 
therefore/  carried  on  his  business  in  a  different  jurisdiction 
from  that  of  the  binding  parish,  which  brings  the  case  within 
the- words  of  the  first  clause  of  the  2d -section;  and  the 
justices  of  the  place  in  which  the  binding  parish  is,  have  no 
jurisdiction,  which  brings  the  case  within  the  words-trf  the 
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tti  clause  of  that  section.:  and  J  can  find  nothing  in  prin- 
ciple, or  in  the  other  provisions  of  the  statute,  that  excludes 
it  from  either.  The  object  of  the  act  was  to  give  protec*. 
tion  to  parish  apprentices,  and  to  enable  magistrates  toupN^r  ^t 
prevent  abuses  in  binding  them  out,  and  it  is  consistent  with , 
fltad  in  aid  of  that  object,  that  the  act  should  extend  to  every . 
case  that,  can  Airly  be  brought  within  its  operation.  The, 
only  ground  upon  which,  as  it  seems  to  me,  any  doubt  can. 
be  raised  upon  the  meaning  of  the  legislature  in  this  re-. 
8ptet,is  the  variation  of  the  phraseology  used  with  reference, 
to  the  justices.  In  the  first  section  they  are  called  "  the, 
justices  of  the  peace  for  the  county,  riding,  division,  or, 
place;"  in  the  3d,  in  one  part  of  it,  "  the  justices  of  the? 
peace  for  the  district  or  place/'  and  in  another  part, "  the* 
justices  of  the  peace  for  the  county."  Whether  this  varia- 
tion was  accidental  or  intentional  I  cannot  discover,  but,  be; 
that  as  it  may,  I  think  the  language  is  too  loose  to  form  a, 
ground  for  a  court  of  justice  to  act  upon,  and  to  say  that  a> 
different  operation  was  intended  by  the  difference  of  phrases . 
thus  adopted.  1  am,  therefore,  satisfied  that  this  case  is 
wkhiotbe  '£d  section,  unless  it  is  taken  out  of  it  by  the  3d 
section.  That  section  provides  that  an  allowance  by  two  i 
justices  of  the  "  county*"  dropping  the  words  "  district  or. 
place,"  in  which  the  place  of  service  is  situate,  shall  be. 
valid,  although  that  place  is  within  a  town  or  liberty  where  f 
other  justices  have  an  exclusive  jurisdiction.  It  does  not > 
state  that  such  township  or  liberty  shall,  for  the  purposes, 
of  this  act,  be  deemed  to  be  a  part  of  the  county:  in  which, 
they  are  situate;  but  simply  that  the  allowance. of  two  jus-* 
tices  for  the  binding  county  shall  be  valid.  It  does  not  in, 
terms  supersede  the  excluding  restriction,  that  the  justices 
shaU  not  be  of  the  same  business,  nor  does  it  expressly, 
dispense  with  the  notice  to  the  overseers;  and,  it  seems  to. 
me^tbe  true  construction  of  the  3d  section  is,  that  in  a  case, 
like  this,  to  which  both  the  2d  and  3d  sections  are  appli-, 
oable,  theaUowsnce  by  the  original  magistrates,  as  required 
by<the>  1st:  section^  is  not  sufficient,  unless  they,  are  exempt* 

3  Dfi 
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from  jthe  excluding  restriction  of  the  2d  section,  as  being  of 
the  same  business  with  the  master,  and  unless  notice  has 
Vt  been  given  to  the  overseers  of  the  place  in  which  the  ap- 

Ne^ark-     prentice  is  to  serve.     If  the  service  is  to  be  in  the  same 

I7P05-T&ENT.    r  , 

county  out  of  which  the  binding  is,  then  the  justices  of  that 
county  may,  from  their  situation  as  the  acting  bench  of 
magistrates,  be  fairly  supposed  to  be  fully  acquainted  with 
all  the  circumstances  of  every  part  of  their  own  county,  so 
as  to  render  information  from  the  overseers  to  them  unne- 
cessary :  but  in  places  of  exclusive  jurisdiction,  though 
within  their  own  county,  where  they  have  no  right  to  inter* 
fere,  and  of  the  circumstances  of  which  they  may  have  no 
knowledge,  that  may  not  be  the  case,  and  the  information  of 
overseers  may  be  particularly  necessary  and  useful.  I  am, 
therefore,  of  opinion,  that  in  this  case  there  ought  to  have 
been  a  notice  to  the  overseers  of  the  parish- in  which  the 
service  was  to  be,  before  the  binding  took  place,  and  that 
for  want  of  such  notice  the  indenture  was  invalid,  and  no 
settlement  has  been  gained  by  service  under  it. 

Abbott,  C.  J. — I  have  the  misfortune  to  differ  from  my 
learned  brothers  on  this  occasion,  and  notwithstanding  the 
great  and  unfeigned  respect  I  entertain  for  their  opinions,  I 
still  think  that  a  settlement  has  been  gained  in  Newark, 
under  the  circumstances  of  this  case.  It  is  not  necessary 
to  repeat  the  facts :  the  question  arises  upon  the  statute 
56  Geo.  3.  c.  139..  By  the  5th  section  of  that  statute  it  is 
declared,  that  no  settlement  shall  be  gained  by  any  appren- 
tice, unless  such  order  shall  be  made,  and  such  allowance 
of  such  indenture*  shall  be  signed,  as  thereinbefore  directed. 
The  statute,  in  some  of  its  directions,  is  introductory  of  a 
new  law,  and  as  non-compliance  with  its  directions  will 
prevent  the  gaining  of  a  settlement,  1  apprehend;  that  ac- 
cording to  general  principles  the  construction  of  the  statute 
should  not  be  carried  beyond  the  plain  and  obvious  mean- 
ing of  the  language  of  its  directions,  upon  any  supposition 
that  a  case,  not  within  that  meaning,  may  be  within  the-nlii- 
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chief  intended  to  be  remedied,  or  within  the  reasous  upon 
which  the  directions  may  be  supposed  to  have  been  founded.     xJJeKiiso 
I  think  the  directions  of  this  statute  may  properly  be  divided  v. 

into  two  classes,  the  first  applying  to  every  case  of  binding  a  upon.tkent, 
parish  apprentice,  and  the  second  applying  only  to  certain 
particular  bindings  with  respect  to  the  local  authority  of  the 
justices  of  the  peace.     I  consider  all  the  directions  of  the 
first  class  to  be  arranged  in  order  together,  and  to  form  the 
]  st  section  of  the  statute;  that  those  of  the  second  class  are 
in  the  same  manner  arranged  in  order  together,  and  form  the 
3d  section;  and  that  the  3d  section  is  explanatory  only  of 
die  jurisdiction  of  the  justices.    The  directions  of  the  first 
class  are  three.     First,  the  duty  of  the  justices  to  inqtiire 
into  the  fitness  of  the  master,  the  distance  of  his  residence, 
and*  other  particulars  in  which  the  interests  of  the  appren- 
tice are  concerned.     Second,  if  upon  inquiry  they  approve 
of  the  binding  proposed,  to  make  an  order  authorising  the 
overseers   to  bind  the  apprentice,  and  which  order  is  by 
the  terms  of  the  statute  to  be  delivered  to  the  overseers  as 
their  warraut  for  binding  the  apprentice,  and  to  be  referred 
to  in  the  indenture  by  the  date  and  the  names  of  the  justices : 
and,  third,  the  signature  of  the  allowance  of  the  indenture 
by  the  justices,  after  the  making  of  the  order,  and  before  the 
execution  of  the  indenture  by  any  of  the  other  parties  to  it 
These  apply  to  every  case  of  every  binding,  without  regard 
to  the  jurisdiction  within  which  the  master's  parish  may  be 
situate,  and  are  followed  by  a  proviso  applicable  to  them, 
not*  containing  any  general  regulations  as  to  the  binding  of 
an  apprentice  to  serve  in  a  different  county;  but  prohibit- 
ing the  binding  him  to  serve  in  a  different  county  at  a  dis- 
tance of -more  than  forty  miles  from  the  parish  to  which  he 
belongs,  except  that  parish  is  more  than  forty  miles  distant 
from  London,  in  which  case  the  justices,  when  the  binding 
is  to  a  place  more  than  forty  miles  distant,  are  to  make  a 
special  order,  specifying  the  grounds  on  which  they  have 
thought  proper  to  allow  a  binding  to  the  greater  distance;. 
Thus  far  all  the  enactments  regard  only  the  justices  of  the 
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county  to  which  the  apprentice  belongs,  and  whether  we 
attend  to  the  whole  as  comprising  one  numbered  section, 
v.  or  look  exclusively  to  the  order  and  disposition  of  the  sen- 

tpoN^TaENT    teDce8>  w*"ch  I  think  is  the  more  correct  mode  of  read- 
ing an  act  of  parliament,  the  effect  will  be  precisely  the 
same.     I  come  now  to  the  second  class  of  directions,  which, 
as  I  have  already  stated,  I  consider  to  constitute  the  £d 
section  of  the  statute.     That  section  provides  "that- in  all 
cases  where  the  residence  or  establishment  in  business  of 
the  person  to  whom  any  child  shall  be  bound,  shall  be 
within  a  different  county  or  jurisdiction  of  the  peace  from 
that  within  which  the  place,  by  the  officers  whereof  sock 
child  shall  be  bound,  shall   be  situate;   and  in  ail  other 
cases,  where  the  justices  of  the  peace  for  the  district  or 
place  within  which  the  place,  by  the  officers  whereof  such 
child  shall  be  bound,  shall  be  situate,  and  who  shall  sign 
the  allowance  of  the  indenture  by  which  such  child  shall  be 
bound,  shall  not  have  jurisdiction,  every  indenture  by  which 
such  child  shall  be  bound,  at  any  time  after  the  said  first 
day  of  October,  shall  be  allowed  as  well  by  two  justices  of 
the  peace  for  the  county  or  district  within  which  the  place, 
by  the  officers  of  which  such  child  shall  be  bound,  shall  be 
situate,  as  by  two  justices  of  die  peace  for  the  county  or 
district  within  which  the  place  shall  be  situate  wherein  such 
child  shall  be  intended  to  serve/'    This  is,  properly  speak- 
ing, an  enactment,  for  the  sentence  which  immediately  fol- 
lows commences  with  the  word  "  provided/*  a  word,  as  it 
seems  to  me,  intentionally  and  effectually   introduced  to 
qualify  some  antecedent  matter.     I  think  the  enactment 
evidently  requires  two  distinct  allowances,  and  by  two  dis- 
tinct classes  of  persons.     The  words  "  who  shall  sign  the 
allowance  of  the  indenture  by  which  such  child  shall  be 
bound,"  considering  the  place  in  which  they  are  there  intro- 
duced, convince  my  mind  that  the  acts  required  by  this 
enactment  are  to  be  performed  after  the  allowance  first 
required  has  been  made,  and  by  different  persons.     The 
enactment  applies  to  binding's  "  into  a  different  county  or 
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jurisdiction  of  the  peace."  Hie  legislature  seem  to  have 
thought,  that  if  those  words  had  stood  atone,  a  doubt  might 
have  been  raised,  whether  the  word  "  jurisdiction"  would  £ 

apply  to  a  township  or  liberty,  parcel  of  the  county,  but  in  w JJjjJj^£T 
which  other  justices  have  a  local  jurisdiction  exclusive  of 
the  authority  of  the  justices  of  the  county :  and  to  pre- 
vent that,  they  make  mention,  as  it  were,  of  another  class  of 
cases,  namely,  those  in  which  the  justices  who  shall  sign 
the  allowance  shall  not  have  jurisdiction.  It  is  to  be  ob- 
served that  bindings  under  this  statute  are  not  compulsory 
upon  the  master,  so  that  with  reference  to  him,  and  his 
place  of  residence  or  business,  the  allowance  of  the  inden- 
ture by  the  justices  in  the  first  instance  is  not  properly  an 
exercise  of  a  local  authority.  If  this  enactment  is  not  sub- 
sequently controlled,  a  twofold  allowance  will  appear  to  be . 
requisite,  whenever  the  master's  parish,  and  that  of  the  ap- 
prentice, happen  to  be  within  the  general  jurisdiction  of 
different  justices ;  and  the  second  allowance  must  be  by  the 
justices  of  the  local  jurisdiction  within  which  the  master's 
parish  is  situate,  whether  in  the  same  county  as  the  parish 
of  the  apprentice  or  not:  and  if  both  parishes  happen  to  be 
within  the  same  county,  and  that  of  the  apprentice  is  within 
a  local  jurisdiction,  and  that  of  the  master  within  the  county 
at  large,  the  second  allowance  must  be  by  the  justices  of 
the  county  at  large.  It  is  clear,  however,  that  some  qualifi- 
cation is  introduced  as  to  this  matter  by  the  3d  section, 
though  before  I  notice  that  more  particularly  I  beg  to 
advert  again  to  the  3d  section.  The  part  of  that  section 
which  immediately  follows  that  enactment  before  detailed, 
commences,  as  I  have  already  observed,  with  the  word 
"  provided,''  and  runs  thus :  "  Provided  always  that  no  in- 
denture shall  be  allowed  by  any  justice  of  the  peace  for  the 
county  into  which  such  child  shall  be  bound,  who  shall  be 
engaged  in  the  same  business,  employment,  or  manufacture, 
in  which  the  person  to  whom  such  child  shall  be  bound 
shall  be  engaged."  .  This  proviso  appears  to  me  to  relate 
only  to  those  cases  which  form  the  subject  of  the  preceding 
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enactment,  as  well  by  reason  of  its  situation  in  the  statute, 
^T^^      as  of  the  expression,  "  into   which  such  child  shall  be. 
v.  bound,"  which  I  consider  plainly  to  denote  a  county  other 

upoi^rent.  tnan  - tnat  to  wn'cn  lne  cnu*d  belongs,  and  in  which  the 
binding  is  allowed  at  the  discretion  of  the  justices.  .  The 
following  sentence  is  introduced  by  the  conjunction  "  and," 
which  sensibly  connects  it  with  the  preceding  words,  and. 
thereby  confines  its  application  to  the  cases  just  before, 
mentioned.  The  sentence  is  this :  "  and  notice  shall  be: 
given  to  the  overseers  of  the  poor  of  the  parish  or  place  in 
which  such  child  shall  be  intended  to  serve  an  apprentice-, 
ship,  before  any  justice  of  peace  for  the  county  or  district, 
within  which. such  parish  or  place  shall  be,  shall  allow  such 
indenture;. and  such  notice  shall  be  proved  before  such, 
justice. shall  sign,  such  indenture,  unless  one  of  such  over-i 
seers  shall  attend  such  justice  and  admit .  such,  notice."  If. 
the  act  had  said  nothing  further  on  the  subject  of  the  juris- 
diction of  the  justices,  I  cannot  satisfy  my  mind  that  it  ever, 
could  have  .been  doubted  that  the.  whole  .  matter  of  this 
section  was  coufined  to  those  cases  in  which  an  allowance . 
of  the  indenture  by  two  sets  of  justices,  belonging  to  two  > 
distinct  jurisdictions,  was  required.  That  doubt,  as  it* 
seems  to  me,  has  arisen  from  the  matter  contained  in  the  3d, 
section,  which  begins,  like  the  2d,  with  the  word  "  pro* . 
Nvided,"  and  which  appears  to  me,  to  form  a  continuation  of- 
the  2d  section,  and  to  be  a  qualification  of  those  cases,  and 
those  only,  which  constitute  the  first  part  of  that  section,  r 
namely,  the  cases  of  different  jurisdictions  of  justices.  Tie  ; 
words  are  these  :  "  Provided  always,  and  it  is  hereby  de-' 
clared,  that  the  allowance  of  two  justices  of  the  peace  for  > 
the  county,  within  which  the  place  in  which  such  child ' 
shall  be  intended  to  serve  an  apprenticeship  shall  be  si-  > 
tuate,  shall  be  valid  and  effectual,  although  such  place  may 
be  situate  in  a  town  or  liberty,  within  which  any  other  jus-  > 
tices  of  the  peace  may,  in  other  respects,  have  an  exclusive  » 
jurisdiction."  1  consider  this  section  as  giving  jurisdiction  • 
to  the  county  justices,  whether  the  town  or  liberty  is  within  ' 
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the  county  to  which  die  master  oftly  belongs,  or  within  the  1824. 
county  to  which  both  master  aud  apprentice  belong ;  but  I  JT">^/ 
think  it  gives  it  only  as  respects  the  master's  parish:  so  9. 

that,  where  the  child  belongs  to  a  town  or  liberty,  and  is  uJJj5fl£iIT#. 
bound  to  a  master  who  resides  out  of  that  town  or  liberty, 
the  inquiry  in  the  first  instance  as  to  the  fitness  of  the 
master,  and  the  original  allowance  of  the  indenture,  must  be 
by  the  justices  of  the  town  or  liberty.  So  applying  this 
section  to  the  case  before  the  Court,  I  think  the  question  is 
the  same  as  it  would  have  been  if  there  were  no  justices 
having  an  exclusive  jurisdiction  in  the  town  of  Newark,  and 
that  would  be,  whether,  for  a  binding  to  a  master  residing 
in  the  same  county  to  which  the  apprentice  belongs,  notice 
of  the  binding  to  the  overseers  of  the  master's  parish  would 
be  necessary.  1  have  already  observed  upon  the  situation 
which  this  clause,  requiring  notice,  occupies  in  the  statute, 
and  upon  its  connection  with  the  immediately  preceding 
sentence  by  means  of  the  conjunction  "  and,"  and  have  said 
that  I  consider  such  case,  also,  as  relating  only  to  the  jus-1 
tices  of,  what  1  may  call,  the  second  jurisdiction.  If  it 
had  been  intended  that  notice  should  be  given  to  the  over- 
seers of  the  master's  parish,  in  any  case,  I  cannot  forbear 
thinking,  that  there  would  have  been  some  distinct  enact-1 
ment  to  that  purport,  and  that  it  would  not  have  been  left  to 
depend  upon  expressions  immediately  following  and  closely 
connected  in  language  with  an  enactment  confined  to  certain* 
particular  cases  only.  I  cannot  say  that  1  have  discovered 
any  reason  for  thus  expressly  requiring  notice  to  the  over-1 
seers,  where  the  binding  is  into  a  different  county,  which1 
would  not  apply  with  nearly  equal  force  to  a  binding  into  ^ 

the  same  county.  But  it  must  be  observed,  that  the  legis-' 
lature  have,  in  the  1st  section,  expressly  required  that  the. 
justices  of  the  county  to  which  the  child  belongs  shall  in- 
quire into  the  fitness  of  the  master  and  the  distance  of  his 
residence ;  and  it  was,  perhaps,  presumed,  that  where  the 
justices  in  the  performance  of  that  duty  should  think  a  no- 
tice to  the  overseers  of  the  master's  parish  necessary,  tbfejr 
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would  ord^r  such  notiqe.;tQ  be  given,  because  the  statun? 
imposed  ho  special  duty  of  that  kind  upon  the  justices  of 
^  (he  master's  county:  and,  iu  my  mode  of  construing  the 

NEWARK*      statute,  there  is.  a  special  qualification  respecting  those  jus- 
tices, that  they  shall  not  be  engaged  in  the  same  business 
with  the  master ;  and  the  notice,  therefore,  may  have  been 
required  in  this  case,  as  well  for  the  purpose  of  supplying 
(heabsence  of  tjiat  inquiry  which  is  expressly  directed  in 
{he  other,  as  of  providing  that  the  indenture  shall  not  be 
allowed  by  any  .justice  engaged  in  the  same  business  with 
^he  master.   Further,  it  seems  to  me,  that  if  such  had  been 
the  intepMon  of  the  legislature,  they  would  have  introduced 
juto  4be  clause  requiring  notice  such  words  as  would  have 
shewn  that  notice  was  to  be  given  whether  the  two  parishes 
were  in  the  same  or  different  counties,  and  that,  when  both 
parishes  were  in  the  same  county,  the  notice  should  be 
given  not  only  before  the  allowance  of  the  indenture,  which 
ip  merely  a  ministerial  act,  but  before  the  making  of  the 
.  order  for  the  finding,  which  is  the  important  act :  for  i{ 
cannot  have  been  meant  that  the  same  justices  who  had 
made  an  inquiry  and  an  order  for  the  binding,  should  after- 
wards give  the  overseers  of  another  parish  the  opportunity 
Qf  appearing  before  them,  when  the  result  of  their  so  ap- 
pearing might  be  the  rescinding  of  the  order.     If  notice  to 
such  overseers  is  to  be  required,  I  think  it  should  be  re- 
quired in  the  first  instance,  before  the  order  for  the  binding 
is  made.    If  the  notice  is  confined  to  the  allowance  of  the 
indenture  by  the  justices  of  a  different  county,  it  is  re- 
quired before  the  performance  of  any  of  the  acts  to  be  .per- 
formed by  them.    Unquestionably  the  notice  is  required 
only  with  reference  to  the  allowance  of  the  indenture  by  the 
justices  of  the  master's  county.     If  it  is  required  when  the 
master's  county  is  also  the  county  of  the  apprentice,  then, 
as  I  have  before  shewn,  it  will  be  required  in  some  cases 
before  the  allowance  of  the  indenture  by  the  binding  jus- 
tices, and  in  others  not ;  and  which  those  cases  are,  as  dis- 
tinguished- from  each  other,  the  statute  will  not  clearly  point 
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but.  According  to  my  construction  of  the  statute,  the  se- 
veral duties  imposed  upon  the  justices  of  the  two  .jurisdio 
tions  will  in  every  case  be  apparent,  detailed  in  a  plain  and 
intelligible  order,  free  from  confusion  of  arrangement,  and  'Nkwa«k- 
perplexity  of  language.  For  these  reasons,  I  am  of  opi- 
nion, that  notice  to  the  overseers  is  not  required  when  the 
master  and  the  apprentice  are  resident  in  one  county.  The 
statute,  upon  which  the  question  has  arisen,  is  certainly  net 
without  ambiguity.  If  its  directions  are  not  complied  with, 
X  have  before  mentioned  that  a  settlement  cannot  be  ac- 
quired under  circumstances  in  which,  before  the  passing,  of 
this  act,  it  might  have  been  acquired.  1  have  felt  myself 
bound  to  form  my  judgment  upon  what  appeared  to  me  to 
be  the  real  sense  and  meaning  of  the  word*  of  the  statute, 
paying  due  regard  to  the  order,  arrangement,  and  connection 
of  the  several  matters  contained  in  it ;  and  I  have  the  satis- 
faction of  knowing,  that  if  my  construction  is  erroneous,  the 
error  will  not  be  of  any  practical  importance,  because  die 
opinion  of  my  learned  brothers  must  of  course  prevail,  and 
the  rule  for  quashing  the  order  of  sessions  must  be  made 
absolute. 

Rule  absolute  for  quashing  the  order  of  sessions. 


The  Kino  v.  The  Mayor  and  Aldermen  of  the  Bo-      M<mdw 

ROU G H  Of  Po RTSMO  UTH.  July  h. 

MEREWETHERon  a  former  day  obtained  a  rule,  calling  Mandamus 

upon  the  mayor  and  aldermen  of  the  borough  of  Ports-  does  not  lie 

.  ,  ,  .  *      T  ■  .  to  the  mayor 

mouth ,  to  shew  cause  why  a  mandamus  should  not  issue  and  alderman 

directed  to  them,  commanding  them  to  assemble  themselves  of  a.boroaghi 
...  °  requiring  them 

together  within  the  borough,  and  consider  of  the  propriety  to  assemble 

of  removing  certain  persons,  by  name,  from  the  office  of  °^  of  oon«- 
dering  the  propriety  of  removing  non-resident  members  of  their  body,  no  serious  injury 
•r  inconveniencs  to  the  inhabitants  being  suggested,  as  tfetukng  from  such  Don- 
residence. 


v, 

of 

Portsmouth. 
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alderman,  on  the  ground  of  non-residence  within  the  said 
borough.. 

On  shewing  cause,  the  case  disclosed  upon  the  affidavits 
was1  this : — The  town  of  Portsmouth  is  a  borough  by  pre- 
scription ;  but  by  a  charter  of  Charles  I.  that  king,  in  the 
thirteenth  year  of  his  reign,  granted  that  the  mayor,  bue* 
gesses  and  inhabitants,  should  be  incorporated  by  the  name 
of  "  the  mayor,  aldermen,  and  burgesses,  &c. ; "  that  there 
should  be  within  the  borough  one  alderman  elected  mayor, 
and  that  there  should  likewise  be  within  the  borough  twelve 
other  burgesses  to  be  elected  as  therein  mentioned,  who 
should  be  aldermen  ;  and  that  the  aldermen  for  the  time 
being  should  be  called  the  council  of  the  borough,  and 
should  be  from  time  to  time  aiding  and  assisting  the  mayor 
in  all  matters  and  causes  touching  or  concerning  the  bo- 
rough ;  that  whensoever  any  of  the  aldermen  for  the  time 
being,  should  die  or  be  removed  from  office,  (which  alder-> 
men,  or  any  of  them,  the  king  willed  should  be  removeable^ 
for  any  offence,  or  default,  or  reasonable  cause,  at  the  dis- 
cretion of  the  mayor,  and  the  rest  of  the  aldermen  of  the 
borough  for  the  time  being,  or  the  greater  part  of  them ;) 
then  it  should  be  lawful  for  the  mayor  and  the  rest  of  the 
aldermen  for  the  time  being,  or  the  greater  part  of  them,  to 
elect  one  other  or  more  of  the  burgesses  of  the  borough  to 
supply  the  place  of  the  alderman  or  aldermen  happening  to 
die  or  be  removed ;  that  any  person  elected  mayor  or  alder- 
man, refusing  to .  accept  the  office  after  notice,  should  be 
subject  to  such  fines  and  amerciaments  as  should  seem 
reasonable  to  the  mayor  and  aldermen,  or  the  major  part  of 
them ;  that  there  should  be  a  recorder  elected  by  the  mayor 
and  aldermen ;  and  that  the  mayor,  aldermen  and  burgesses, 
might  have  a  court  of  record  to  be  holden  before  the  mayor, 
recorder,  and  aldermen,  or  any  four  of  them,  of  whom  the 
mayor  or  recorder  should  be  one,  every  Tuesday ;  that  the 
mayor  and  recorder,  and  every  mayor  for  one  year,  after 
serving  the  office  of  mayor,  and   three  other  aldermen, 
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tfbould  be  justices  of  the  peace  for  the  bordirgh,  to  be 
elected  annually  by  the  mayor,  aldermen,  and  burgesses ; 
and  in  case  of  death  or  vacating  the  office  of  alderman, 
another  to  be  elected  in  his  room.  There  was  no  clause  in 
the  charter,  expressly  requiring  that  the  aldermen  when  Portsmouth. 
elected  should  be  resident  within  the  borough.  It  was 
alleged  in  the  affidavits  that  the  aldermen,  against,  whom 
this  application  was  directed,  had  resided  out  of  the  borough 
for  a  great  many  years ;  and  that  one  of  them,  who  had  been 
elected  one  of  the  justices  of  the  peace  for  the  borough, 
resided  seven  miles  distance  from  the  town,  but  always 
attended  to  his  magisterial  duties  when  his  attendance,  was 
necessary.  No  inconvenience  to  the  inhabitants  of  Ports- 
mouth was  alleged,  nor  was  any  delay  of  justice  complained 
of,  as  arising  from  the  non-residence  of  the  individuals  named 
in  the  rule.  The  ouly  instance  pointed  out  of.  a  delay  of 
justice  was,  that  in  1817  the  borough  court  did  not  sit  on 
die  day  appointed,  and  the  court  adjourned  until  the  nest 
day.  Under  these  circumstances,  the,  question  was,. whether 
die  ■  aldermen  were  bound  to  reside  independently  of  the 
provisions  of  the  charter. 

Scarlett,-  Adam  and  Er&kine,  (with  whom  was  Selwyn,) 
shewed  cause  against  the  rule.  If  this  case  were  to  depend1 
upon  the  merits  as  disclosed  in  the  affidavits,  there  is  no 
ground  whatever  for  supporting  the  motion ;  because  there 
is  no  pretence  for  saying  that  any  inconvenience  or  delay  of 
justice  to  the  inhabitants  of  Portsmouth  has  arisen  from  the 
non-residence  of  the  aldermen.  But  the  decisive  answer  to 
it  is,  that  there  is  not  a  word  in  the  charter  which  impose* 
upon  the  aldermen  the  necessity  of  actually  residing  within  . 
the  borough.  The  supposed  authority  for  this  application 
is  Rex  v.  Truro  (a);  but  that  case  is  totally  dissimilar. 
That  was  an  application  for  a  quo  warranto  information  to 

(a)  Not  reported.  It  was  decided  in  Hilary,  1881,  before  this  series 
of  reports  commenced. 
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an  individual  calling  upon  him  to  shew  by  what  authority 
he  claimed  to  be  a  capital  burgess  of  the  borough  of  Truro,, 
TheKtUG    Qn  tjie  ground  fa^  j,y  fae  express  terms  of  the  charter  of 
the  Ma  toft   that  borough,  no  person  could  hold,  the  office  of  a  capital 
PfchTSMotTH.  burgess  who  resided  out  of  the  borough,  the  fact  being  that 
the  defendant  had  gone  to  reside  out  of  the  town.    The. 
Court  refused  the  application ;   but  upon  referring  to  the: 
particular  words  of  the  charter,  they  said  that,  a  rule  nisi  fofr 
a.  mandamus  might  be  granted,  commanding  the  corporation: 
to  meet  for  the  purpose  of  considering  whether  they  would  ois 
would  not  remove  a  capital  burgess  who  had  gone  out  of  the! 
town  to  dwell.    That  case,  however,  depended  entirely  upot*- 
the  particular  wording  of  the  charter,  and  certainly  is  no- 
precedent  by  which  the  Court  can  be  governed  in  this  inn 
stance.     Admitting,  for  the  sake  of  argument,  that  .the 
charter  in  the  present  case  required  the  aldermen  to  reside, 
stall  unless  there  was  a  strong*  case  made  out  of  inconveni* 
enoe  or  prejudice  to  the  inhabitants,  the  Court  would  not 
interfere.    No&-residence  is  not  ipso  facto  a  ground  for  amo- 
tion from  the  office  of  alderman.    A  real  and .  substantial 
grievance  must  be  made  out  before  this  Court  can  interfere* 
and  even  then  it  would  be  entirely  a  matter  of  discretion  with 
the  mayor  and  the  rest  of  the  aldermen,  whether  they  would 
or  would  not  remove  the  non-resident  members .  of  the; 
corporation.    The  charter  gives  to  the  mayor  and  aldermen; 
a  discretionary  power  to  remove    "for  any  offence  or- 
default,,  or.  reasonable  cause;"   but  if  no  inconvenience; 
resulted  to  the.  towu  from  the  non-attendance  of  some  of 
the  aldermen,  they  would  not  be  justified  in  removing, 
them.    Here  no  inconvenience  is  suggested,  no  delay  of 
justice  i*  complained    of,   and  therefore    without    some, 
express  authority,  shewing:  that  non-residence  merely*  is  a? 
ground  of  amotion,  this  rule  must  be  discharged.  •    The 
charter  declares,  that  five  of  the  aldermen  shall  be  justices/ 
of  the  peace.    Now  four  of  these  actually  reside,  and  the 
fifth  lives  within  a  short  distance  of  the  town>  and  always 
discharges  his  magisterial  duties.    This  being  an  application' 
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of  the  'first  impression,  and  there  being  no  pretence. for  it; 
the  role  most  be  discharged* 
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Copley,  A.  G.,  Gaaelee  and  Merewetker,  contra.  In  The  Mato*' 
Rbx  v*  Monday  (a),  which  arose  upon  the  same  charter,  ponTSMOFfr** 
Lord  Mansfield  decided  that  when  an  alderman  was  onee 
elected,  k  was  his  duty  to  reside.  That  learned  judge; 
speaking  of  the  provisions  of  the  charter,  said  u  residence 
is  not  a  precedent  qualification  for  a  burgess  to  be  elected 
an  alderman.  All  the  charter  requires  is,  that  after  he  i$ 
elected  he  shall  be  resident"  [Abbott,  C.  J.  That  was 
certainly  an  obitnr  dictum.  There  is  nothing  in  the 
charter  which  warrants  that  position.]  The  use/  however^ 
to  be  made  of  what  was  said  by  that  learned  judge  is,  thai 
it  confirms  what  has  been  laid  down,  in  a  variety  of  caseaj  . 
namely,  that  when  the  charter  of  a  corporation  requires  thai 
the  capital  burgesses  or  aldermen  shall  be  resident,  it  is 
nothing  more  than  a  declaration  of  the  common  law..  In 
Vaughan  v.  Lewis  (b),  Lord  Hok  so  eapressed  himself ;  and 
the  same  principle  was  laid  down  in  the  City  of  Extterv* 
Glyde  (c);  Hence  it  follows*  that  whether  a  clause  be  or 
he. not  introduced  into  a  charter,  expressly  requiring  resi* 
deuce,  is  a  matter  perfectly  indifferent,  because  at  tammon 
law,  residence  is  a  duly  incident  to  the  office;  and  non-rest* 
dence  is  a  disqualification  when  it  is  satisfactorily  proved* 
The  persons  against  whom  this  motion  is  directed  are  not 
justices  of  the  borough,  but  aldermen,  whose. duties  necesH 
sarily  require  residence.  By  the.  charter,  they  are  the 
council  of  the  borough,  and  are  required  from  time  to  time 
to  aid  and  assist  the  mayor  in  all  causes  and  matters  touch* 
iag  or  concerning  the  borough.  Every  alderman  is  bound 
to  attend  the  court  of  record,  held  in  the  borough,  aJU 
though  five  are  sufficient  to  constitute  a  court..  The 
only  question  then  is,  as  to  the  course  to  be  pursued  to 
enforce    the    residence    of    absentees.      This   can   only 

(•)  Cowp.  530.      (6)  Cartk  S9T.     (e)  4  Mod.  35.  Hole.  435,  S.  C. 
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be  done  by  mandamus.  It  is  a  mistake  to  suppose  that  thi» 
is  a  case  of  the  first  impression.  In  Rex  v.  Truro  the  rule 
v.  "  for  a  mandamus  was  made  absolute,  although  the  matter 
of™*  was  not  carried  father.  That  case  was,'  however,  much 
Portsmouth,  weaker  than  this,  for  there  the  burgess  actually  resided  just 
out  of  the  town ;  but  here,  the  aldermen  in  question  live  in 
different  parts  of  the  country,  some  in  London,  and  one  is 
actually  out  of  the  kingdom.  But  before  the  case  of  Rex 
r.  Truro,  it  was  said  by  A$hur$tt  J.  in  Rex  v.  Heaven  (a), 
that  "  when  a  corporator  neglects  the  duties  of  his  office, 
the  corporation,  should  first  take  cognizance  of  it,  and  de- 
prive him,  and  then  it  may  be.  properly  brought  before  this 
Court.  And  there  is  no  inconvenience  in  this  mode  of  pro- 
ceeding ;  for  if  any  persons  -  find  themselves  injured  by  the 
.  non-residence  of  a  corporator,  and  the  corporation  refuse  to 
interfere  and  to  do  their  duty,  such  persons  may  apply  to 
this  Court  for  a  mandamus,  directed  to  the  corporation,  to 
enforce  a  performance  of  their  duty.-'  That  case  shews, 
that  a  quo  warranto  information  will  not  lie  ufttibthe  alder- 
men have  been  removed ;  and  therefore  the  only  mode  of 
proceeding  is  by  mandamus  in  the  terms  of  the  present  rule. 
It  is  of  great  importance  to  the  town  of  Portsmouth  that 
the  residence  of  the  aldermen  should  be  enforced.  This 
application  is  connected  with  the  administration  of  public 
justice,  and  stands  upon  a  very  different  footing  .from  the 
case  where  the  object  is  to  enforce  the  performance  of  a 
mere  ministerial  duty.  At  common  law  it  is  the  bounden 
duty  of  an  alderman  to  reside  in  the  place  of  which  he  is  a 
magistrate ;  and  admitting  that  residence  is  not  required  by 
the  express  terms  of  the  charter,  still  it  is  a  duty  arising 
by  necessary  implication.  •  Here  there  has  been  default 
in  persons  standing*  in  the  situation  of  public  officers;  and 
therefore,  according  to  the  principle  laid  dowrt  in  Bull- 
N.  P.  199.  and  3  Black.  Com.*  264.  the  mandamus  in  such 
case  is  a  writ  of  right  to  which  the  subject  is  entitled.     In 

(«)2T.  R.  77*.  5  V* 


TRINITY  TERM,  FIFTH  GEO.  IV. 

Reg.  v.  Truebody  (a),  Rex  v.  The  Mayor  of  Shrewsbury  (&), 
Rex  v.  The  Corporation  of  Leicester  (c),  and  Rex  v.  tori- 
sonby  {d)y  non*residence  was  considered  such  a  breach  of 
duty  in  a  corporator,  as  to  justify  his  amotion.  Sufficient 
inconvenience  has  already  been  pointed  out  to  warrant  the  Poetoioutm. 
interposition  of  the  Court ;  and  considering  the  importance 
•f  the  case,  as  it  affects  the  due  government  of  every  cor- 
poration in  the  kingdom,  the  Court  will  at  least  require  the 
mayor  and  aldermen  to  meet  for  the  purpose  of  considering 
the  propriety  of  exercising  the  power  of  amotion  with  which 
they  are  vested. 

Abbott,  C.J. — Applications  like  the  present  have  not 
been  made  to  the  Court  until  very  recently.  They  have 
probably  grown  out  of  the  dictum  of  Ashurst,  J.  in  Rex  v. 
Heaven.  What  that  learned  Judge  says  is,  "  If  any  per- 
sons find  themselves  injured  by  the  non-residence  of  a  cor- 
porator, and  the  corporation  refuse  to  interfere  and  to  do 
their  duty,  such  persons  may  apply  to  this  Court  for. a 
mandamus,  directed  to  the  corporation,  to  enforce  a  per* 
formance  of  their  duty."  The  case,  therefore,  put  by  the 
learned  Judge  to  justify  such  an  application,  would  bef 
where  persons  find  themselves  injured  by  the  non-residence. 
That  is  the  ground  there  suggested.  There  is  no  doubt 
that  a  person  who  accepts  an  office  in  a  corporation, 
thereby  tacitly  engages  to  take  upon  himself  the  duty  of 
giving  such  attention  to  the  office  as  the  public  convenience 
may  require;  and  where  the  public  convenience  requires 
it,  residence,  by  the  common  law,  is  a  part  of  his  duty. 
But  if  we  yield  too  readily  to  applications  of  this  nature, 
we  may  expect  much  litigation  and  serious  inconvenience  to 
ensue.  Unless  we  make  the  convenience  or  inconvenience 
resulting  to  the  public  from  non-residence  of  corporate 
officers,  the. ground  of  inquiry  and  rule  of  our  decision,  it 
will  lead'  to  an  infinity  of  applications  to  the  governing 

(a)  2  Ld.  Raym.  1 275-  (b)  Cas.  temp.  Hard.  147. 

(c)  4  Burr.  2087.  (rf)  1  Ves.  jun.  1.  . .    i 
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1834.       power  of  corporations  to  remove  members  of  the  seiett 

J**"*"*-^      body,  no  matter  bow  large  the  whole  number  may  he.    It 
TheKiifo  '  ,  °,  .  ,,  ,.   .  . 

Vm  eeetns  to  me,  that  we  ought  not  to  yield  to  aa  application 

The  Mayor    0f  fa\B  nature,  unless  we  saw  that  there  *us  a  urimu  incoo- 
PoRfsicouTB.  venience  sustained,  which  required  this  Court  to  interfere 
and  put  the  corporation  in  motion.    Now,  from  the  affida- 
vits before  the  Court,  it  does  not  appear  to  me  (hat  there  is 
that  serious  inconvenient*  which  should  call  upon  the  Const 
to  interfere.    The  non-residetfee  of  some  of  the  aldermen 
'rather  costs  a  burthen  upon  the  others,  than  produces  in- 
convenience to  the  inhabitants  at  large,  because  itttxnpcts 
the  few  who  are  resident  to  be  more  active  in  the  discharge 
of  the  duty  of  their  office,  than  if  there  were  others  to  share 
it  with  them.    It  does  not  appear  that  those  who  are  rest- 
dent  think  the  presence  of  their  brethren  necessary;,  and 
-this  application  is  not  made  by  them  from  any  wish  that 
more  of  their  brethren  should  come  to  reside  within  the 
borough.    As  to  those  aldermen  who  are  by  die  .charter 
required  to  discharge  the  duties  of  u  justice  of  peace,  it 
appears  that  four  are  constantly  resident  within  the  tamt> 
arid  that  the  fifth  reside*  at  no  great  distance  from  it;  and 
therefore,  as  no  delay  of  justice  can  *rise  from  the  shscnof 
jof  the  other  aldermen,  it  appears  to  me  that,. considering  the 
"very  great  inconveriienbe,  and  the  quantity  of  litigation  that 
may  ensne,  we  ought  not  to  interpose  in  the  \ 
required.    Nothing  but  strong  evidence  of 
inconvenience  and  mjury  sustained  by  the  corporation  for 
want  of  the  residence  of  its  members,  can  justify  mch  an 
application.    No  case  of  that  kind  is  made  out;  and  ns  the 
resident  afembers,  who  take  upon  themselves  the  whok  of 
the  duty,  do  not  think  k  necessary  to  require  the  nssistanee 
of  their 'brethren,  I  see  no  reason  for  our  nterpoaikion. 

Houdyd,  J.  (a) — I  entirely  concur  with  my  Lord  Chief 
Justice.     Without  questioning  the  propriety  of  what  is  said 

(a)  fityfoy,  J.  and  LUtledtle,  J.  were  not  in  Court  daring- the  discus- 
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by  Mr.  Justice  Jshurst  in  Rex  v.  Heaven,  it  appears  to  me  .1894. 
that  there  is  not  any  injury  pointed  out  by  the  affidavits  in  j^^T 
this  case  which  has  been  sustained  in  consequence  of  the  v. 

non-residence  of  the  persons  against  whom  this  motion  is  *  #Uyor 
directed.  There  h*s  been  no  want  of  attendance  on  the  Portsmouth. 
part  of  those  on  whom  the  duty  of  a  justice  of  the  peace  is 
cast*  No  lomplatnt  if  made  against  them,  and  therefore 
there  u  no  pretence  for  saying  that  public  justice  has  been 
delayed^  or  that  any  inhabitants  of  the  borough  have  been 
prejudiced.  If  the  present  application  were  to  be  granted, 
it  would  entitle  any  inhabitant,  upon  the  temporary  nan- 
residence  of  an  alderman,  to  insist  upon  his  amotion  from 
office,  no  matter  how  urgent  the  reason  might  be  for  such 
temporary  absence.  Horn,  according  to  one  of  the  cases 
in  Burrows'*  Reports  (a),  Lord  Mansfield  says,  it  must  be 
a  permanent  absence  which  h  to  work  the  forfeiture  j>f 
office.  If,  indeed,  the  non-residence  leads  to  neglect  of 
duty,  and  by  tint  neglect  of  duty  any  person  is  injured  in 
any  of  the  franchises  which  are  given  him  by  the  charter, 
and  such  a  mischief  is  clearly  shewn,  it  would  not  only  he 
the  eight,  but  the  duty  of  the  Court,  to  grant  the  manda*- 
ntns?  but  it  is  not  every  temporary  absence  which  would 
justify  a  mandamus  to  the  mayor,  to  call  a  meeting  for  the 
purpose  of  considering  the  propriety  pf  removing  the  eb* 
eeutee.  Bat  even  before  sueh  a  step  could  be  taken, 
notice  aaas't  be  given  to  the  non-resident  to  come  in  and 
defend  himself;  and  be  may  shew  a  good  ground  for  bis 
non-residence,  although  an  injury  has  been  sustained  by  his 
absence,  -before  he  can  be  removed.  I  think  the  motion 
must  lay  pis  foundation  iir  some  injury  actually  sustained ; 
at  k  must  be  shewn  that  some  person  has  been  deprived 
of  some  right  under  the  charter  in  consequence  of  the  non- 
residence;  and,  until  that  is  done,  the  Court  ought  not  to 
interfere* 

Rule  discharged,  but  without  costs. 

(«)  Res  The*.  Corporation  qfLeketter,  4  Burr.  S089. 
3e2 
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jy?$  Nestor  v.  Newcomer  and  another. 

After  issue  XHIS  was  an  action  for  an  alleged  trespass  in  the  plaintiff's 
JoSoTiial  dwelling-house  at  Ridge  in  the  county  of  Hertford.  The 
given  in  action  first  named  defendant,  a  magistrate,  pleaded  first,  the  general 
gistrate  for      issue,  and  second,  leave  and  license.    The  other  defendant, 

an  act  done      being  a  servant,  pleaded  that  he  acted  under  his  master's 

iu  his  magiste-  ©  >  r 

rial  capacity,    orders.     After  issue  joined,  and  the  paper  hooks  made  up, 

dra^niTplee,  aiM*  not*ce  °f  *"**  Pven  'or  tne  next  Hertfordshire  assizes, 
pay  money  Brodrick,  on  a  former  day,  obtained  a  rule  calling  oh  the 
and  pleadde  plaintiff  to  shew  cause,  why  the  defendant  Nestor  should 
nova  not  be  at  liberty   to  withdraw  his  pleas,  pay  money  into 

Court  under  the  statute  £4  Geo.  2.  c.  44.  s.  4.  by  way  of 
amends,  and  plead  the  general  issue  de  novo. 

Chitty  shewed  cause.  It  is  a  general  rule,  that  after 
issue  joined,  money  cannot  be  paid  into  Court.  But  the 
language  of  the  statute  24  Geo.  2.  c.  44.  8.  4.  is  decisive. 
By  that  section  of  the  statute,  it  was  enacted  that  if  the 
magistrate  neglected  to  tender  amends  before  action 
brought,  he  might,  by  leave  of  the  Court,  at  any  time . 
before  issue  Joined,  pay  into  Court  such  sum  as  he  should 
think,  fit.  Without  this  statute,  the  defendant  could  not 
pay  money  into  Court  at  all ;  and  the  Court  will  not  extend 
a  privilege,  which  of  itself,  is  of  very  considerable  latitude. 
But  the  defendant  does  not,  in  the  rule  now  moved  for, 
specify  the  sum  he  proposes  to  tender.  He  may  tender 
sixpence,  or  some,  trifling  sum.  which  is  no  compensation 
to  the  plaintiff.  At. all. events,  be  is  too  late  after  issue 
joined,  and  notice  of  trial  given. 

Brodrick,  contriL  There  is  no  general  rule  applicable  to 
cases  of  this  description.  Each  case  must  depend  upon 
its  own  particular  merits,  and  the  Court,  when  applied  to, 
will  modify  the  rule  as  to  them  seems  fit  and  proper*    The 
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case  of  Devaynes  v.  Boys  (a)  is  an  express  authority  for 
this  application.  There  the  C.  P.  held  upon  the  statute  of 
amends  that,  in  an  action  against  a  magistrate,  the  defendant 
after  issue  joined,  may  move  to  withdraw  the  general  issue, 
pay  money  into  Court,  and  plead  de  novo.  The  point  was 
there  brought  under  the  express  notice  of  the  Court.  There 
is  no  distinction  between  the  case  of  a  magistrate  and  any 
other  person;  and  in  ordinary  cases  the  Court  will, 
upon  terms,  allow  a  defendant  to  pay  money  into  Court 
after '  issue  joined,  and  even  after  the  granting  of  a  new 
trial  (fc). 

Abbott,  C.  J. — The  case  in  the  Common  Pleas  is 
decisive.  I  certainly  know  of  no  general  rule  which  says 
that,  after  issue  joined,  a  defendant  will  not  be  allowed  to 
bring  money  into  Court.  This  question,  however,  arises 
upon  the  construction  of  the  statute  of  amends,  and  it 
seems  to  have  been  expressly  decided  in  Devaynes  v.  Boys. 
By  giving  the  defendant  leave  to  pay  money  into  Court, 
the  plaintiff  will  not  be  prevented  from  going  on  with  his 
action,  and  taking  the  opinion  of  the  jury,  whether  the  sum 
tendered  is  a  sufficient  compensation  for  the  alleged  tres- 
pass. The  rule  must  specify  the  sum  paid  in,  and  must 
express  that  it  is  paid  in  with  the  leave  of  the  Court.  The 
officer  of  the  Court  will  draw  up  the  rule  in  the  proper 
form. 

<   Holroyd,  J.  (c),  and  Littledale,  J.,  concurred. 

Rule  absolute. 

:  (a)  7  Taunt.  S3.    2  Marsh.  35.  S.  C. 

(b)  See  Tidd,  8th.  ed.  671,  2.    2  Stra.  1371.    Barnes,  289.  369. 
2  Archbold.Prac.  152.  182. 
_  (c)  Buyky,  J.  was  in  the  Bail  Court. 
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jtyfi?9  The  ^iN0  v-  T*16  Justices  of  RtN&'s  Ltkn. 

Where  the  in-  bCARLEIT  had  obtained  a  rule  calling  upon  two  justices 
Jwn  no? with-  °f  -KMSfif*  •^y,m>  "*  ^  county  of  Norfolk,  to  shew  cause 
in  a  hundred,  why  a  writ  of  mandamus  should  not  issue  to  them,  com- 
costs  in  de-     manding  them  to  cause  a  taxation  to  be  made  and  levied  of 

fending  ac-      fae  inhabitants,  for  paying  the  costs  of  defending  certain 

tioos  brought  i  .  ^ 

on  67  G.  3.  c  actions  brought  on  the  statute  57  Geo.  3.  c*  1 9.  s.  38. 

19.  s.  38,  for  against  two  of  the  inhabitants  for  the  recovery  of  damages 
by  riotous  at-  alleged  to  have  been  sustained  by  the  plaintiffs  in  those 
Held  that       actions*  in  consequence  of  certain  riotous  assemblies  of 

mandamus       persons  within  the  borough  (a).    The  affidavit  upon  which 

would  not  he      .  .       .  .  ,     ,        «-..,- 

to  two  justices  the  rule  was  granted,  stated  that  At ng  s  Lynn  is  a  town, 

of  the  town,     not  ^Ain  any  hundred,  and  that  the  costs  incurred  by  the 

levy  a  rate  for  applicants  in  defending  the  actions  in  question,  amounted  to 

costs!8  l  *        HI'*;  and  that  upon  application  being  made  to  two  justices 

of  the  town  to  levy  a  rate  for  the  purpose  of  reimbursing 

the  applicants,  the  justices  declined  interfering,  on  the  ground 

that  they  had  not  authority  to  make  a  rate  for  that  purpose. 

Nolan  and  Tindal  shewed  cause  and  objected,  first,  that 
there  was  no  provision  made  by  any  statute,  authorising  a 
rate  for  the  purpose  of  reimbursing  the  inhabitants  of  a 
to*m>  not  within  a  hundred,  for  expenses  incurred  by  them 
in  defending  actions  brought  on  the  57  Geo.  3.  c.  ig. 
s.  38 ;  and  second,  that  supposing  this  case  to  be  provided  for, 
the  only  mode  of  relief  was  by  applying  to  the  justices  as- 
sembled in  quarter-sessions.  As  to  the  first  objection,  it  is 
manifest  that  the  8  Geo.  2.  c.  16,  and  the  92  Geo.  2.  c.  46. 
s.  34,  which  are  the  only  statutes  which  provide  the  mode 
of  Recovering  the  costs  of  defending  actions  against  inha- 
bitants, are  confined  solely  to  hundreds,  -and  make  no  men- 
tion whatever  of  the  inhabitants  of  towns,  against  whom 
actions  may  be  brought.    Then  secondly,  supposing  the 

(a)  'Vide  Allen  v.  Jyre,  ante,  vol.  iii.  96. 
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1  Gto.  1.  st,  2.  c.  5.  s.  6,  should  be  relied  upon  on  the  other  1894. 
side,  still  it  will  be  found  that  that  statute  makes  no  pro-  Vrv^rf 
vision  whatever  as  to  the  costs  of  defending  actions  brought  9v  *° 

against  inhabitants,  it  merely  provides  a  mode  of  reim->  *•  Justices 
buraing  the  defendants,  on  whom  the  damages  recovered  by  Kim's  Lrwr. 
the  plaintiff  have  been  levied ;  but  assuming  that  th*  lan- 
guage of  that  statute  is  comprehensive  enough  to  include 
costs  as  well  as  damages,  still,  in  the  case  of  a  town,  the 
application  to  tax  and  levy  the  amount  should  be  made  to 
the  justices  assembled  in  quarter-sessions,  and  not  to  two 
magistrates  out  of  sessions.  Here  the  application  for  re- 
lief has  been  made  to  two  justices  only,  and  therefore  this 
rule  cannot  be  supported.  It  is  an  established  rule,  that 
statutes  giving  costs  are  to  be  construed  with  strictness. 
Dibfau  v.  Cooke  (a),  Ingle  v.  Wordsworth  (fc),  Cox*  v. 
Bowks  (*)»  and  Rex  v.  Glastonby  (rf)« 

Scarlett,  Pryme,  and  Purke%  in  support  of  the  rule.  The 
question  must  turn  upon  the  construction  which  is  to  be 
put  upon  the  34th  section  of  the  23  Geo.  8.  c.  46.  by,  which 
it  is  enacted,  that  the  justices  are,  in  the  manner  directed  by 
the  statute  of  hue  and  cry  (8  Geo.  2.  c.  16.)*  to  cause  a 
taxation  to  be  made,  levied,  and  collected,  for  raising  and 
paying  as  well  the  costs  and  damages  recovered  by  the 
plaintiff,  as  also  all  such  just  and  necessary  expenses  as  any 
inhabitant  or  inhabitant*  of  the  hundred  shall  have  been  at 
ip  defending  any  auch  action.  Now  although  the  word 
town  is  uo(  here  mentioned,  s*iU  it  must  necessarily  he  in- 
cluded in  the  larger  word  hundred.  But  a  town  may,  for 
the  purpose  of  the  present  case,  he  considered  a*  itself  a 
hundred.  That  statute  evidently  contemplated  the  exten- 
sion of  the  remedy  thus  provided,  to  all  districts  or  place*  v 
in  which-  the  inhabitants  may  have  been  compelled,  by  pro* 
cess  of  law,  to  make  compensation  to  private  individuals. 
A  town  is  equally  within  the  mischief  provided  for,  and 

(a)  2  Stra.  1005.  (6)  3  Burr.  1284. 

(c)  1  Salk.  30$.  ,    (4  Caa.  J*mp«  ?ard.  ?$*, 
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there  can  be  no  sensible  reason  for  excluding  -the  inhabit- 

_,    __  ants  of  a  town  from  the  remedy,  merely  because  the  town 

The  Kino  .  .     . 

v.  happens  not  to  be  within  a  defined  district  called  a  hundred. 

The  Justices  Thj8  8tatute  oug^t  t0  receive  a  liberal  construction,  it  being 

Rise's  Ly*n.  in  fact  a  remedial  statute,  as  the  riot  act,  1  Geo.  1.  st.2.  c.5. 
was  in  Ratcliffe  v.  Eden  (a)  held  to  be.  If  a  town  be  with- 
in the  mischief  contemplated  by  the  statute,  surely  it  ought 
to  be  within  the  remedy,  although  not  mentioned  eo  nomine. 
In  order  to  give  effect  to  the  obvious  intention  of  the  legis- 
lature, the  statutes  8  Geo.  2.  c.  16.  and  22  Geo.  2.  c.  46. 
must  be  incorporated,  or  at  least  construed  in  pari  materia 
with  the  57  Geo.  3.  c.  19.  s.  38.  by  which  a  remedy  is 
given  against  the  inhabitants  of  any  city  or  town  for  damage 
done  by  riotous  or  tumultuous  assemblies,  "  if  such  city  or 
town  be  a  county  of  itself,  or  is  not  within  any  hundred,  or 
otherwise,  the  inhabitants  of  the  hundred  in  which  such  da- 
mage shall  be  done,"  &c.  Unless  a  liberal  construction  is 
put  upon  these  statutes,  the  inhabitants  of  towns  will  be 
deprived  of  that  remedy  which  was  evidently  intended  to  be 
given  to  all  divisions  of  counties,  whether  hundreds,  or 
towns  not  within  a  hundred  (6). 

.  The  Court  took  time  to  advise  upon  the  case,  and 
judgment  was  now  delivered  by 

.  Abbott,  C.  J. — This  was  a  motion  for  a  writ  of  manda- 
mus to  be  directed  to  two  justices  of  the  borough  of  King's 
Lynn,  commanding  them  to  make  a  rate,  and  levy  a  sum  of 
money,  for  the  purpose  of  reimbursing  two  inhabitants  of 
the  town,  the  costs  incurred  by  them  in  defending  actions 
brought  against  them  on  the  statute  57  Geo.  3.  c.  19. 
s.  38.  for  recovering  damages  occasioned  by  riotous  as- 
semblies. It  appears  that  Kings  Lynn  is  a  town  corpo- 
rate, that  it  is  not  within  any  hundred,  and  that  it  is  not  a 
county  of  itself.  On  shewing  cause  against  the  rule  nisi  for 
a  mandamus,  two  objections  were  made ;  first,  that  this  case 

(a)  Cowp.  485.    See  Doug.  699.  (6)  See  8  last.  110.  &  150. 
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was  hot  in  any  manner  provided  for  by  any  statute ;  and 
second,  that  if  it  was  in  any  manner  provided  for,  the  mode 
of  relief  was  by  application  to  the  quarter-sessions,  and  not 
to  two  justices  out  of  sessions.  The  S8th  section  of  the  The  J™TOli 
statute  57  Geo*3.  c.  19.  on  which  the  actions  were  brought,  Kino's  Lyvh: 
is  as  follows :  "  And  be  it  further  enacted,  that  in  every 
case  where  any  house,  shop,  or  other  building  whatever,  or 
any  part  thereof,  shall  be  destroyed,  or  shall  be  in  any  man- 
ner damaged  or  injured,  or  where  any  fixtures  thereto  at- 
tached, or  any  furniture,  goods,  or  commodities  whatever, 
which  shall  be  therein,  shall  be  destroyed,  taken  away,  or 
damaged  by  the  act*  or  acts  of  any  riotous  or  tumultuous  as- 
sembly of  persons,  or  by  the  act  or  acts  of  any  person  or 
persons  engaged  in  or  making  part  of  such  riotous  or 
tumultuous  assembly,  the  inhabitants  of  the  city  or  town  in 
which  such  house,  shop,  or  buildings  shall  be  situate,  if  such 
city  or  town  be  a  county  of  itself,  or  is  not  within  any 
hundred,  or  otherwise  the  inhabitants  of  the  hundred 
in  which  such  damage  shall  be  done,  shall  be  liable  to 
yield  full  compensation  in  damages  to  the  person  or  per- 
sons injured  or  damnified  by  such  destruction,  taking 
away,  or  damage ;  and  such  damages  shall  and  may  be 
demanded,  sued  for  and  recovered  by  the  same  means, 
and  under  the  same  provisions,  as  are  provided  in  and 
by  the  1  Geo.  1.  st.2.  c.  5.  with  respect  to  persons  injured 
and  damnified  by  the  demolishing  or  pulling  down  of  any 
dwelling-house,  by  persons  unlawfully,  riotously,  and  tu- 
multuously  assembled/'  It  is  to  be  remarked,  that  this 
statute  speaks  only  of  the  damage  sustained  by  the  party 
injured,  and  is  silent  as  to  the  costs  of  a  defence.  The  sta- 
tute 1  Geo.  1.  st.  2.  c.  5.  also  mentions  only  the  damages 
to  be  recovered  by  the  plaintiff,  and  directs  that  at  the 
plaintiff's  request,  made  to  the  justices  of  the  town,  at  any  ' 
quarter-sessions,  the  damages  shall  be  raised  and  levied  on 
the  inhabitants  of  the  town,  and  paid  to  the  plaintiff  in  the 
manner  directed  by  the  27  Eliz.  for  reimbursing  the  persons 
on  whom  money  recovered  against  any  hundred,  by  any 
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parly  robbed  shall  be  levied.  The  *7  JBfif.c  IX  s$,4  &£? 
provides  only  for  relief  of  the  particular  inhabitants  of  a 
hundred  upon  whom  the  damages  recovered  against  the 
Justicbs  bunded  may  ^ave  ^q  levied,  and  directs  tbat  upon  coo 
Kino's  Lth*.  plaint  made  by  the  parties  so  charged,  two  justices  of  the 
county  shall  tax  the  hundred.  This  statute,  therefore,,  baa 
made  no  provision  for  the  outs  of  the  defence.  It  if  con- 
fined to  hundreds,  and  though  it  gives  the  power  to  two 
justices,  and  is  referred  to  by  the  1  Geo.  1»  at.  $.  c*  5*  jet 
by  the  express  words  of  that  statute,  the  power  is  given  to 
the  quarter-session*  in  the  case  of  a  town.  So  that  unless 
there  be  some  other  statute  that  can  be  embodied  into  apt 
made  a  part  of  the  legislative  provision  of  the  57  Geo*  3# 
there  is  clearly  no  foundation  for  this  application  for  a  man* 
daraus.  Jt  was  argued  in  support  of  the  motion  tbat  the 
statutes  8  Geo.  2.  c.  lC.  and  t*lGeo.  8«  c  46.  are  so  to  be 
considered.  Now  with  respect  to  the  8  Geo.  8.  c.  16,  that 
relates  only  to  the  statutes  of  hue  and  cry.  It  directs  tbat  in 
actions  against  the  hundred,  the  process  shall  he  served  oq 
the  high  constable,  who  is  to  defend,  and  if  the  plaintiff 
obtains  judgment,  the  sheriff  is  to  produce  tbe  writ  of  elo- 
cution to  two  justices  of  the  county,  who  are  to  make  a* 
assessment  as  directed  by  tbe  27  Eliz.  c.  13«  and  are  t» 
include  therein,  in  addition  to  the  damages  and  coats  reyco* 
vered  by  the  plaintiff,  the  necessary  expenses  of  the  high 
constable  in  defending  tbe  action.  This  is  the  first 
that  any  act  has  mentioned  or  made  provision  for  the  i 
very  of  costs  in  defending  the  action.  The  28  Geo.  2, 
c.46.  s.  34.  extends  the  remedy  given  by  the  statute  8  G«o»2. 
(which,  as  already  observed,  is  confined  to  the  statutes  of 
hue  and  cry,)  to  all  causes  or  actions  against  the  inhabitants 
of  any  hundred,  and  directs  the  sheriff  to  produce  the  writ 
of  execution  to  two  justices  of  the  peace  of  the  county  as 
directed  by  the  stati^te  8  Geo*  2*  and  thereupon  requires  the 
justices  to  raise  by  taxation  as  well  the  costs  and  damages 
recovered,  as  the  expenses  incurred  by  any  inhabitant  in  de~ 
fc*di*g  the  action.    These  are  tbe  only  statutes  upon  the 
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subject,  atod  of  these  the  only  one  meatiouiag  the  inhabit*       *8«4» 


ante  of  a  tmn  is  the  I Gee.  1.  st.£.  c.$.  and  this  makes  adia-  ^^ 

taction  between  the  inhabitants  of  a  hundred  and  those  of  *, 

a  town;  end  aa  to  the  first  directs  the  assessment  to  be  *hesleane«i 
according  to  the  27  Elix.  namely,  by  two  justices  of  the  Kixg's  Lrw*. 
county ;  as  to  the  latter,  that  is,  the  inhabitants  of  a  town, 
it  gives  the  authority  to  the  justices  at  quarter-sessions.  If, 
therefore,  we  were  to  grant  the  writ  in  die  present  case,  we 
should  be  granting  relief  for  costs  to  a  defendant  in  a  case 
in  which  no  statute  has,  in  terms,  given  such  relief,  and 
should  also  be  ordering  the  relief  to  be  administered  by  two 
justices,  when  the  only  statute  providing  for  the  case  of  a 
town,  has  given  the  power  of  relieving  to  the  justices 
assembled  at  quarter-sessions.  To  do  this  would  be  or* 
darning  and  making  a  new  law,  which  we  have  as  little  in* 
elinatton  as  authority  to  do.  '  The  ride,  therefore,  must  be 
discharged* 

Rule  discharged* 


S.  Weight  and  another,  Assignees  of  H.  Goldimg,  a 

Bankrupt,  v.  J.  La  in  a.  2Wayt 

DEBT,  upon  the  statute  12  Ann,  st>  &  c.  16.  to  recover  A.fpfetaB. 

penalties  in  respect  of  an  usurious  transaction  alleged  to  tDree  b',,s  °f 
T  i         • .        ■  i.i  111^1         exchange,  as  a 

have  taken  place  between  the  bankrupt  and  the  defendant,  security  for 

The  declaration  contained  several  counts,  but  the  points  m°neJ  Ic.nt» 

'  r  and  usurious 

for  consideration   arose   upon   the    1 7th,    which  stated —  interest  there- 
That  defendant,  on  the  8th  November,  1820,  upon  a  cer-  ™e  W^b* 

tain  corrupt  and  illegal  contract  made  and  entered  into,  came  due,  B. 

advanced  to 
A.m.  farther  sum  of  money  upon  his  general  credit  and  account,  by  means  of  which  A* 
was  eaabled  to  pay  the  bills  :  Held,  that  by  such  payment  of  the  bills  the  usurious 
interest  was  also  paid. 

B.  hud  two  demands  against  A.t  one  upon  a  legal  contract  for  goods  sold,  the  other 
upon  aa  usurious  contract  for  money  4eat.  A.  made  a  payment,  which  was  not  at  the 
time  specifically  appropriated  by  either  party  to  either  demand :  Held,  that  the  law 
would  afterwards  appropriate  that  payment  to  the  demand  for  goods  sold,  as  arising 
•tit  of  a  contract  recognised  by  the  Jaw,  and  not  to  the  demand  for  money  lent,  which 
arose  out  of  an  unlawful  contract. 
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on  25th  April,  1820,  by  and  between  defendant  and  the 
bankrupt,  received  and  took  of  and  from  the  bankrupt  the 
sum  of.  22/.  10$.  by  way  of  corrupt  bargain  and  loan 
fol*  defendant's  forbearing  and  giving  day  of  payment  to 
the  bankrupt  of  the  sum.  of  300/.  lent  and  adv&iced  on 
25th  April,  1820,  by  defendant  to  the  bankrupt,  from  the 
time  of  lending  and  advancing  the  same,  until  28th  October, 
1820,  on  which  day  the  sum  of  2/.  10s.  was  paid,  and  for. 
forbearing,  &c.  the  sum  of  2Q7/.  10*.  residue  of  the  said 
sum  of  300/.,  until  1st  November,  1820,  when  the  sum  of 
158/.  was  paid;  and  for  forbearing,  Sic.  the  sum  of  139/*  10f. 
the  then  residue  of  the  said  hum  of  300/.,  until  8th  Novem* 
ber,  1820,  when  that  residue  was  paid,  such  sum  of  22/. 
J  05.,  exceeding  the  rate  of  5/.  per  cent,  per  annum,  &c. 
contrary  to  the  form  of  the  statute,  &c.  At  the  trial  before 
Abbott,  C.  J.  at  the  London  Adjourned  Sittings  after  last 
Michaelmas  Term,  the  plaintiffs  rested  their  case  upon  the 
evidence  of  the  bankrupt,  who  stated  the  following  facts: — 
On  the  25th  of  April,  1820,  the  defendant,  at  the  request  of 
the  bankrupt,  advanced  him  a  sum  of  300/.  to  be  repaid  at 
the  end  of  six  months,  with  15/.  per  cent,  interest.  About 
the  same  time  the  bankrupt  bought  of  the  defendant  a  quan- 
tity of  hops  for  the  price  of  148/.  lis.  Id.,  and  as  a  secu- 
rity for  the  loan  of  money,  the  interest  thereon,  and  the 
price  of  the  hops,  the  bankrupt  gave  the  defendant  three 
bills  of  exchange,  which  were  thus  described  in  the  account 
afterwards  furnished  by  the  defendant. 

Dr.  Golding.  Cr. 

Money  lent  35lh  April  £300    0    0 

Interest 22  10    0 

Hops  sold 148  11     1 


By  biil  due  28th  Oct.  £150  10  1 
Do. —  due  1st  Not.  158  0  0 
Do.—  due  8th  Nov.      163    0  0 


470  10  1 
Balance  due     0  11  0 


£471     1  1  £471    1  1 


About  a  week  after  the  money  was  advanced,  the  bankrupt, 
paid  the  defendant  the  balance  of  11 5.    The  bills  were  all 
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paid  as  they  fell  due.  On  the  30th  of  October,  die  defend- 
ant advanced  to  the  bankrupt  a  further  sum  of  €50/.  with 
which  the  bills  were  in  fact  paid,  but  at  the  time  of  that 
advance  no  agreement  was  made  that  the  money  should  be 
appropriated  specifically  to  the  payment  of  either  of  the 
three  bills,  which  had  been  given  to  secure  the  alleged  usu- 
rious loan,  and  which  at  that  time  were  not  yet  due.  Upon 
this  evidence,  it  was  argued  for  the  defendant,  that  neither 
the  original  loan,  nor  the  usurious  interest,  had  ever,  in  fact, 
been  paid,  because,  though  the  three  bills  had  been  paid 
when  due,  the  bankrupt  had  been  enabled  to  pay  them,  or 
at  least  the  two  which  fell  due  on  the  1st  and  8th  of  No- 
vember, out  of  funds  supplied  to.  him  by  the  defendant, 
consequently  the  bankrupt  had  never  himself  paid  those 
bills,  and  the  usurious  contract  had  never  been  carried  into 
effect.  The  learned  judge  thought  that  if  the  advance  on 
the  30th  of  October  by  the  defendant  to  the  bankrupt,  was 
made  upon  the  general  account  and  credit  of  the  bankrupt,' 
and  was  not  appropriate^  specifically  to  the  payment  of 
any  of  the  bills,  qnd  though  that  sum  remained  unpaid* 
to  the  defendant,  still  the  bills  must  be  taken  to  have  been 
paid  by  the  bankrupt.  On  the  other  hand,  he  was  of  opi- 
nion, that  if  the  bills  had  been  renewed  when  they  feU  due, 
or  money  had  been  advanced  by  the  defendant  to  the  bank- 
rupt for  the  specific  purpose  of  taking  them  up,  which 
money  had  remained  unpaid  to  the '  defendant,  then  the 
account  between  them  would  have  continued  open,  and  the 
usurious  interest  could  not  have  been  taken  to  have  been 
paid.  His  Lordship,  therefore,  directed  the  jury,  if  they 
thought,  upon  the  evidence,  that  the  money  advanced  on 
the  30th  of  October  was  advanced  upon  the  general  ac- 
count and  credit  of  the  bankrupt,  to  find  for  the  plaintiff; 
but  if  they  thought  that  it  was,  at  the  time  of  the  advance, 
appropriated  specifically  to  the  payment  of  the  bills,  to  find 
for  the  defendant  The  jury  found  fortiie  plaintiffs  for 
900/.,  and  a  verdict  was  taken  for  that  sum  on  the  1 7th 
count  only.  . 
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WaroBT 

v. 
Laimg. 
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IBM;  Scarlett,  \u  Hilary  Term  last,  obtained  a  rule  nisi  for  a 

sew  trial  upon  the  objection  raised  at  the  trial,  and  also 
upon  the  ground  that  the  17  th  count  was  not  supported  by 

Laiko.       the  evidence,  and  against  that  rule 

.  Marryat  and  Chitty,  on  a  former  day  in  this  term,  shewed 
causey  The  count  upon  which  the  verdict  was  taken  states 
the  facts  of  the  case  according  to  their  legal  operation,  and 
is  framed  conformably  with  the  appropriation  which  tbt 
law  would  make  of  the  payments  made  in  respect  of  the 
bills  of  exchange.  The  learned  judge  left  it  to  the  jury,  as 
a  question  of  fact,  to  say,  whether  the  subsequent  loan  ef 
the  SPth  of  October  had  been  made  generally  upon  the 
ondit  of  the  bankrupt  and  without  reference  to  the  form** 
usurious  bargain,  w  bad  been  appropriated  specifically  to 
the  purpose  of  taking  up  the  bills,  and  they  fofad  in  the 
affinnative  of  the  fir*  proposition*  The  law,  therefore,  will 
appropriate  the  bills  to  tb*  payment  of  the  original  loan  and 
the  interest,  and  will  bold  that  these  two  separate  transac- 
tions -cannot  be  so  mh*d  up,  as  to  famish  the  defendant 
with  a  protection  from  those  penalties  which  be  has  by  the 
original  contract  incurred. 

HcBtim  and  F.  Poiiack,  contra.  The  different  fount* 
of  this  declaration  assign  different  appropriation*  of  the, 
hiHs  of  exchange  as  they  respectively  fell  due,  but  no 
one  of  them  sets  out  the  feet*  of  the  transaction  consistently 
either  with  their  actual  or  legal  operation.  In  point  of  foe* 
the  MBs  were  given  generally  as  a  security  both  for  the 
goods  sold  and  the  money  lent,  with  the  interest;  when 
tbey  fell  due,  there  was  nothing  to  justify  their  application 
to  the  one  mom  than  to  the  other;  consequently,  every 
count  which  assigns  any  specific  appropriation  to  them,  as: 
is  the  case  with  that  in  question,  misstates  the  facts,  and  is* 
unsupported  by  the  evidence.  That  count,  in  common 
wkfa  the  reft,  severs  tbe  transaction  into  distinct  parts, 
and  gives  a  specific  appropriation  to  the  bills,  which  it  is 


TKIWITY  TERM,  FIFTH  GEO.  IT.  787 

quite  dear,  from  the  testimony  of  the  bankrupt;  the  parties       1624. 
neither  Ink!  dotie,  nor  had  intended  to  do.   If  the  declaration      v-^vW 

W-tiaii# 

had  stated  the  contract  to  be,  that  the  bills  shoulgi  be  given  9i 

generally  in  respect  of  the  whole  transaction,  not  specifying  Lanhh 
precisely  the  periods  for  which  the  several  sutas  Were  forborne* 
but  simply  the  tiaies  when  the  bills  were  given,  and  tvhefl 
they  wens  paid,  the  statement  would  have  been  consistent  with 
the  evidence,  and  would  have  supported  a  verdict  finding 
that  die  usurious  interest  had  been  paid.  That,  however, 
is  not  the  case,  and,  therefore,  the  17th  is,  equally  with  the 
other  counts,  inconsistent  with  (be  facts  proved.  With  re* 
spect  to  the  second  point,  it  is  perfecdy  dear  that  the  orfr 
ginal  debt  owing  to  the  defendant  was  never  paid,  because 
the  bills  were  taken  up,  almost  exclusively  by  means:  of 
funds  supplied  to  the  bankrupt  by  the  defendant  himself;  it 
is,  therefore,  impossible  to  say  that  he  ever  received  pay* 
merit,  either  of  the  principal  money  originally  advanced  by 
him,  or  of  the  illegal  interest  intended  to  be  paid  upon  it.    - 

PmlCubiam.— The  jury  having  found,  as  a  matter  .of 
foot,  that  die  second  advance- was  made  generally  upon  thd 
credit  and  oft  account  of  the  bankrupt,  without  any  -specific 
appropriation  of  the  money  to  the  taking  up  of  the  bills, 
there  is  no  question  as  to  the  payment  of  die  usuriou*  in.< 
terest;  because  die  payment  of  the  bills  must  be  taken  to 
have  been  made  in  respect  of  the  original  loan,  and  the 
interest  agreed  to  be  paid*  upon  it.  Hie  Court  will  take 
time  to  consider  die  second  point* 

Judgment  was  sow  delivered  by 

Abbott,  C  J.— This  was  an  action  for  penalties  on  the 
statute  of  usury.  Hie  facts  of  ftris  case  have  been  very 
receudy  before  the  Court,  It  arose  on  the  sale  of  some 
bona,  and  on  a  loan  of  money.  It  was  not  disputed  that 
die  loan  was  made  for  usurious  interest,  but  it  was  con- 
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tended  on  the  part  of  the  defendant,  that  all  the  bills  of 
exchange  which  were  given  by  Golding  the  borrower  to  the 
defendant,  as  a  security  for  this  sale  and  loan,  together  with 
the  interest,  had  not  in  effect  been  paid  by  Golding;  and 
even  if  they  had  been,  still  that  every  one  of  the  counts  in 
the  declaration,  of  which  there  were  no  less  than  twenty, 
was  so  imperfectly  framed,,  as  to  prevent  the  plaintiffs  from 
availing  themselves,  in  this  action,  of  the  illegality  of  the 
transaction.  We  think  the  evidence  plainly  shews  that  all 
the  bills  had  been  paid  by  the  borrower,  and  so  the  jury 
found ;  and  therefpre,  it  only  remains  for  us  to  inquire  whe- 
ther there  is  any  one  of  the  counts  that  will  sustain  the  verdict. 
Now,  by  the  17th  count  it  would  appear,  that  the  amount 
of  it*  fivt  bill  of  exchange  was  more  than  would  cover  the 
price  of  the  hops  sold  by  the  defendant  to  Golding;  so 
flqpcb  of  it  as  covered  the  price  of  the  hops  was  appropriated 
to  that  purpose,  and  the  residue  of  that  bill,  and  the  whole 
of  the  two  bills  subsequently  falling  due,  was  appropriated 
to  the  payment  of  the  money  lent  and  of  the  usurious  in- 
terest. This  is  the  statement  in  that  count.  In  point  of 
feet,  none  of  the  payments  were  appropriated  to  any  parti- 
cular purpose  by  either  party,  at  the  time-  when  the  pay- 
ments were  made ;  but  if  the  law  ought  now  to  make  such 
an  appropriation  of  those  payments  as  the  pleader  bus  sup- 
posed in  this  count,  to  have  been  made  originally,  the  count 
will  be  supported  by  the  evidence :  otherwise,  it  will  not.  If 
the  parties  did  not  make  such  an  appropriation  at  the  time,  we 
think  the  law  ought  now  to  make  it  for  them.  For  the  sake 
of  rendering  this  transaction  more  simple  and  intelligible,  let 
us  suppose  a  contract  made  for  the  sale  of  goods,  at  the 
price  of  100/.,  payable  by  a  bill  at  six  months'  date ;  and 
as  soon  as  this  contract  is  made,  another  and  distinct  con- 
tract to  be  made  for  the  loan  of  93/.  for  the  same  period  of 
six  months,  in  consideration  of  receiving  7/.  as  interest  for 
the  loan;  and  that  the  next  day  two  bills  are  drawn  for  100/. 
each,  falling  due  within  four  or  five  days  of  each  other,  and 
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within  five  or  six  days  of  the  day  on  which  the  contracts 
were  made,  without  any  thing  said  or  done  to  denote  the 
appropriation  of  either  of  the  two  bills  to  either  of  the  two 
contracts.  Let  us  then  suppose,  that  the  first  bill  is  paid 
when  due,  without  any  appropriation  of  the  amount  by 
either  of  the  parties ;  that  the  other  bill  remains  unpaid ; 
and  that  in  this  state  of  things  an  action  is  brought  by  the 
seller  of  the  goods,  who  is  also  the  lender  of  the  money,  for 
goods  sold  and  for  money  lent,  without  taking  notice  of  the 
bills;  or  that  he  brings  an  action  upon  the  unpaid  bill. 
Would  not.  the  Court,  for  the  furtherance  of  justice,  feel  it- 
self bound  at  the  trial  to  say,  that  the  price  of  the  goods  had 
been  paid  by  the  discharge  of  the  first  bill,  and  that  the 
plaintiff  could  not  recover,  either  on  a  count  for  money  lent 
or  on  the  second  bill,  by  reason  of  the  illegality  of  the  con- 
tract? We  are  of  opinion  that  the  Court  must  say  this  in 
the  case  that  1  have  put.  The  present  decision  can  work 
no  injustice,  for  such  an  appropriation  as  we  thereby  make, 
will  leave  the  party  only  in  the  situation  in  which  he  had 
placed  himself.  So,  in  the  case  which  I  have  put,  of  the 
payment  of  one  bill  and  non-payment  of  the  other,  if  an  ac- 
tion were  brought  for  penalties  on  the  statute  of  usury,  the 
same  principle  of  law  would  operate  in  protection  of  the 
defendant,  by  appropriating  the  payment  of  the  first  bill  to 
the  legal  demand  for  the  goods  sold,  and  not  allowing  the 
plaintiff  in  that  action  to  appropriate  it  to  the  illegal  demand, 
the  loan  and  interest  upon  it,  although  the  two  demands 
might  be  the  same  in  amount ;  for  the  lender  might,  at  the 
proper  time,  reject  the  illegal  contract,  and  decline  accept- 
ing the  full  amount  of  the  bill,  which  the  law  would  allow 
him  the  opportunity  of  doing,  in  order  to  rescue  him  from 
the  charge  of  being  a  receiver  of  usurious  interest,  at  least 
without  distinct  proof  that  he  had  not  only  contracted  to 
receive,  but  had  in  fact  received,  such  interest.  Then  if 
the  law  would  make  such  an  appropriation  of  the  payments 
in  the  two  instances  which  I  have  put,  in  the  first  against 
the  lender,  to  prevent  him  from  enforcing  an  illegal  con- 
vol.  iv.  3  F 
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tract,  and  in  the  second,  on  behalf  of  the  lender,  to  protect 
him  from  the  penalties  consequent  upon  an  illegal  contract; 
it  seems  to  follow  as  a  necessary  consequence,  that  die  law 
ought  to  make  a  similar  appropriation  in  the  case  now  be- 
fore the  Court,  and  that  the  pleader,  who  is  always  at  liberty 
to  state  the  facts  according  to  their  legal  operation,  was 
fully  warranted  in  thus  framing  this  count;  and  that  the 
count,  so  framed,  is  supported  by  the  evidence.  By  such 
a  decision,  the  Court  are  in  substance  saying  no  more  than 
this :  that  where  a  party  has  two  claims,  one  arising  out  of 
a  contract  recognised  by  the  law,  and  another  arising  out 
of  a  transaction  forbidden  by  the  law,  and  an  unappropri- 
ated payment  is  made  to  him,  the  law  will  appropriate  that 
payment  to  that  claim  which  is  conformable  with,  and  not  to 
that  which  is  in  violation  of,  the  law.  This  being  our  opi- 
nion, the  rule  obtained  for  a  new  trial  must  be  discharged. 


Rule  discharged. 


Tu€Mda  The  King  v.  The  Right  Hon.  C.  A.  Pelham,  Lord 

July  6.  YARBOROUQH. 

lord  of  a  "Y  an  inquisition  (the  record  of  which  was  transmitted 

manor  ao-  from  the  Petty-bag  Office  into  this  Court),  taken  at  Clea- 
quired  a  piece  .      .  ,.  T .       ,  •  ,     »r  » 

of  Jand  which    thorps  in  the  county  of  Lincoln,  on  the  12th  November, 

form^Kra-  l8l8> lt  was  among  otIier  things  found,  that  there  is  a  cer- 
doally  by  ooze  tain  piece  of  land,  being  salt  marsh,  lying  near  or  adjoining 
sUed*by  the"  *°  ^e  Pa™b  or  lordship  of  North  Cotes,  in  the  said  county, 

sea,  upon  the    which  piece  of  land  is  bounded  towards  the  south  and  south- 
extremity  of  . 
his  demesne     west  by  the  sea-wall  or  sea- bank  of  certain  lands  in  the  lord- 

k^*  ed^th  t  8^P  °^  Pitney,  and  on  all  other  parts  by  the  sea,  and  con- 
the  increase  tains  by  estimation  453  acres  or  thereabouts,  and  is  of  the 
could  not  be 

observed  when  actually  going  on,  although  a  visible  increase  took  place  every  year,  and 
in  the  course  of  fifty  years  a  large  piece  of  land  had  been  thus  formed;  and  upon  an 
inquest  finding  that  the  laud  had  been  left  by  the  sea,  and  on  issue  taken,  upon  a  tra- 
verse to  that  finding,  the  verdict  was  for  the  defendant: — Held,  that  the  Crown  was 
not  entitled  to  judgment. 
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annual  value  of  four  shillings  an  acre,  and  was  in  times  past 
covered  with  the  waters  of  the  sea,  but  is  now,  and  has  been  The  Ktn* 
for  several  years  past,  left,  and  is  not  covered  with  water,  Lor(j  Var- 
except  at  high  tides,  when  the  sea  doth  flow  to  the  said  sea*  borough. 
walls  or  sea-banks ;  which  said  piece  of  land,  from  the  time 
of  such  dereliction,  hitherto  has  been,  and  still  is,  unoccu- 
pied; but  the  herbage  thereof  has  been,  from  time  to  time, 
eaten  and  consumed  by  the  cattle  and  sheep  belonging  to 
divers  tenants  or  occupiers  of  land  situate  within  the  said 
parish  or  lordship  of  North  Cotes.  The  inquisition  then 
stated,  that  the  said  piece  of  lapd,  together  with  other  lands 
therein  mentioned,  had  been  seized  by  the  commissioners 
for  crown  lands,  into  the  hands  of  the  crown.  The  de- 
fendant then  traversed  the  inquisition  and  return,  (of  which 
he  craved  oyer,)  and  after  admitting  the  boundaries,  &c.  of  ' 
the  land  in  question,  averred,- "  that  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  there  hath 
been,  and  still  is,  a  certain  ancient  manor  called  or  known 
by  the  name  of  the  manor  of  North  Thoresby  cum  North 
Cotes,  situate  within  the  parish  of  North  Cotes  aforesaid,  in 
the  said  county  of  Lincoln;  and  that  defendant,  long  be- 
fore the  respective  days  of  issuing  the  commission  and  find- 
ing the  inquisition,  to  wit,  on  &c.  was  seised  in  his  demesne 
as  of  fee,  of  and  in  the  manor  of  North  Thoresby  cum  Nortfc 
Cotes,  and  the  demesne  lands  thereof,  and  that  the  same 
piece  of  land  heretofore,  to  wit,  on  the  1st  January,  1300, 
and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  finding  the  inquisition,  by  the  slow,  gradual, 
and  imperceptible  projection,  alluvion,  subsidence,  and  ac- 
cretion of  ooze,  soil  and  sand,,  and  matter,  being  slowly, 
gradually,  and  by  imperceptible  increase  in  long  time,  cast 
up,  deposited,  and  settled  by  and  from  the  flux  and  reflux  of 
the  tide  and  waves  of  the  sea  in,  upon,  and  against  the  out- 
side and  extremity  of  the  demesne  lands  of  the  same  manor, 
bath  been  formed,  and  hath  settled,  grown,  and  accrued 
upon  and  against  and  unto  the  said  demesne  lands  of  the 
same  manor,  and  the  same,  and  every  portion  thereof,  when 

3f2 
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and  as  the  same  hath  so  there  been  formed,  settled,  grown, 
and  accrued,  hath  thereupon  and  thereby,  at  those  times 
respectively,  in  that  behalf  above  mentioned,  forthwith  be- 
come and  been,  and  from  the  same  several  times  respec- 
tively hath  and  have  continued  to  be,  and  still  are  and  is, 
part  and  parcel  of  the  said  demesne  lands  of  the 
manor,  and  the  several  owners  and  proprietors  of  the  i 
manor  for  the  time  being,  during  all  the  time  aforesaid, 
until  the  time  of  the  seisin  of  the  defendant  as  aforesaid; 
and  defendant,  during  the  time  he  hath  been  so  as  aforesaid 
seised  of  and  in  the  said  manor,  from  the  time  of  the  forma- 
tion and  accretion  of  the  same  piece  of  land,  and  every  part 
thereof  respectively,  continually,  until  the  time  of  the  find- 
ing of  the  inquisition,  respectively  were  and  was  seised  in 
their  and  his  demesne  as  of  fee,  of  and  in  the  same  piece  of 
land,  and  every  part  thereof,  when  and  as  the  same  hath  been 
so  formed  and  accrued  as  aforesaid,  as  and  for  part  and  par- 
cel of  the  demesne  lands  of  the  same  manor.  Without  this, 
that  the  said  piece  of  land  in  the  plea  mentioned,  and  in 
the  inquisition  last  above  mentioned,  or  any  part  or  parcel 
thereof,  was,  and  now  is,  by  the  sea  left  in  manner  and 
form  as  in  the  inquisition  is  above  supposed  and  found.  A 
replication  by  the  Attorney-General  traversed  part  of  the 
inducement  to  the  defendant's  traverse,  in  the  following 
words :  "  Without  this,  that  the  said  piece  of  land  in  the 
inquisition  lastly  mentioned,  being  the  piece  of  land  before 
described  at  the  times  in  the  said  plea  mentioned,  by  the 
slow,  gradual,  and  imperceptible  projection,  alluvion,  sub- 
sidence, and  accretion  of  ooze,  soil,  sand,  and  other  mat- 
ter, being  slowly,  gradually,  and  by  imperceptible  increase 
in  long  time,  cast  up,  deposited,  and  settled  by  and  from 
the  flux  and  reflux  of  the  tide  and  waves  of  the  sea,  in, 
upon,  and  against  the  outside  and  extremity  of  the  demesne 
land  of  the  same  manor,  hath  been  formed,  and  hath  set- 
tled, grown,  and  accrued  upon  and  against  and  unto  the 
said  demesne  lands  of  the  manor,  in  manner  and  form  as  the 
defendant  hath  above  in  his  plea  in  that  behalf  alleged.    Re- 
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joinder  by  defendant 'took  issue  upon  this  fact.  Replica^ 
tjon  took  issue  on  defendant's  traverse  that  the' said  piece 
of  hind  in  the  plea  of  defendant  mentioned,  was,  and  now  ~  ~ v. 
is,  by  the  sea  left,  in  manner  and  form  as  in  the  inquisition  ^^0* **" 
is  above  supposed  and  found."  Upon  this  replication  issue 
was  also  joined  by  the  defendant.  Upon  the  trial  of  these 
issues  at  the  last  Derbyshire  Assizes,  before  Park,  J.  a 
verdict  was  found  for  the  defendant.  In  Easter  Term  a 
rule  was  obtained  by  Copley,  A.  G.  calling  upon  the  de- 
fendant to  shew  cause  why  there  should  not  be  a  new  trial 
granted;  but  at  the  suggestion  of.  the  Court,  the  facts 
proved  at  the  trial  were  afterwards  stated  in.  a  special,  case 
for  the  opinion  of  the  Court.  The  case  stated; was  as  fol- 
lows:— 

The  land  in  question  consists  of  450  acres  of  salt  marsh, 
called  fittees,  being  the  land  covered  with  herbage,  which, 
at  the  time  of  taking  the  inquisition  set  forth  in  the  plead- 
ings, lay  between  the  sea-wall  and  the.  sea,  opposite  to 
North  Cotes  in  the  county  of  Lincoln.  It  was  proved  lhat. 
this  land  had  been  formed  in  the  course  of  time  by  means 
of  ooze,  warp,  silt,  sludge,  and  soil,  carried. down  by  the 
river.  Number,  and  deposited  and  cast  up  by  the  flux  and 
reflux  of  the  sea,  upon  and  against  the  adjacent  land,  where- 
by the  land  has  been  enlarged  and  increased,  and  the  sea 
has  receded.  The  matter  thus  deposited  is  at  first  soft  and 
sludgy,  but  in  the  course  of  five  or  six  years  grows  firm,  and 
then  produces  herbage.  With  respect  to  the  degree  or  rate 
of  growth  and  increase  of  the  land,  the  evidence  produced 
on  the  part  of  the  crown  was  as  follows :  The  first  witness 
proved,  that  the  sea  had  receded  in  parts  140  or  150  yards 
within  26  or  27  years;  and  that  within  the  last  four  years 
he  could  see  that  it  had  receded  much  in  parts,  but.  could 
not  say  how  much ;  and  in  parts  he  believed  that  it  had  not 
receded  at  all.  The  alteration,  he  said,  had  been  slow 
and  gradual,  aud  he  could  not  perceive  the  growth  as  it 
went  on,  though  he  could  see  there  had  been  an  increase  in 
26  or  27  years  of  140  or  150  yards,  and  that  it  had  cer- 
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tainly  receded  since  he  measured  the  land  the  year  before. 

The  second  witness  proved,  that  in  15  years  there  had  been 
The  King  .  /  ,  .;  ... 

v.  an  increase  of  the  fittees  on  the  outside  of  the  sea-wall  in 

Lord  Yar-     80me  part8  from  ] oo  to  150  yards;  that  it  grows  a  little 

BOROUGH.  r  .   J  '  ° 

from  year  to  year;  that  within  the  last  five  years  there  had 
been  a  visible  increase  in  some  parts  during  that  period  of 
from  30  to  50  yards  j  and  that  the  gradual  increase  is  not 
perceptible  to  the  eye  at  the  moment.  The  third  witness 
said  there  had  been  some  small  increase  in  every  year ;  and 
the  fourth  witness  Said,  the  swarth  increased  every  year  very 
gradually9  and  that  perhapfr  it  had  gathered  a  quarter  of  a 
mile  in  breadth  in  some  places  within  his  recollection,  or 
during  the  last  54  or  55  years ;  and  in  some  places  it  had 
gathered  nothing.  It  was  proved  that  the  ground  between 
the  sea-wall  above  mentioned,  and  another  sea-wall  still 
more  remote  from  the  sea,  appeared  to  have  been  covered 
over  formerly  with  sea-water.  If,  upon  these  facts,  the 
Court  should  be  of  opinion  that  judgment  ought  to  be  given 
for  the  Crown,  the  verdict  obtained  by  the  defendant  is  to 
be  set  aside  and  a  new  trial  had ;  but  if  the  Court  should 
be  of  opinion  that  the  defendant  is  entitled  to  judgment, 
then  judgment  is  to  be  entered  for  the  defendant  upon  the 
verdict. 

Goulburn,  for  the  Crown.  The  principles  of  law  by 
which  the  judgment  of  the  Court  will  be  directed  as  to  the 
King's  title  to  marine  accretions,  are  so  plainly  and  dis- 
tinctly set  forth  by  a  writer  of  the  greatest  authority,  that  it 
is  unnecessary  to  refer  in  detail  to  other  sources,  the  autho- 
rities themselves  being  all  collected  and  arranged  in  that 
writer's  work.  Lord  Hale,  in  his  treatise  De  Jure  Maris, 
frnrt  1.  c.  4.  p.  14.  says  that  "The  King  bath  a  title  to 
maritima  incremental  or  increase  of  land  by  the  sea;  and 
this  is  of  three  kinds,  viz.  1.  Increase  per  projectionem 
vel  alluvionem.  2.  Increase  per  relictionem  vel  desertio- 
nem.  3.  Per  insula  productionem."  Then  follows  a  de- 
scription of  each.     In  the  present  case  the  claim  by  the 
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Crown  is  in  respect  of  an  increase  of  soil  by  alluvion, 
which  Lord  Hale  describes  in  the  following  terms:  "  The 
increase  per  alluvionem  is  when  the  sea,  by  casting  up 
sand  and  earth,  doth  by  decrees  increase  the  land,  and  shut     ***&  Ya*~ 

BOROUGH. 

itself  out  further  than  the  ancient  bounds  went ;  and  this  is 
usual.    Hie  reason  why  this  belongs  to  the  crown  is,  be- 
cause, in  truth,  the  soil,  wheret  here  is  now  dry  land,  was 
formerly  part  of  the  very  fundus  maris,  and  consequently  be- 
longed to  the  king."    The  principle  to  be  collected  from  this 
position,  and  which  is  strongly  applicable  to  this  case,  is,  that 
the  ground  being  the  king's  when  covered  with  water,  can- 
not cease  to  be  so  when  the  sea  has  left  it.     He  states  that 
in  two  places,  first,  at  p.  14,  and  second,  at  p.  28.     "  But/' 
he  adds,  "  indeed,  if  such  alluvion  be  so  insensible,  that  it 
cannot  be  by  any  means  found  that  the  sea  was  there,  idem 
est  nop  esse  et  non  apparere;  die  land  thus  increased  belongs 
as  a  perquisite  to  the  owner  of  the  land  adjacent."    After 
again  describing  the  jus  alluvionis  in  nearly  the  same  words 
at  p.  28,  be  citest  his  passage  from  Br  acton:  {a)  "  Item  quod 
per  alluvionem  agro  tuo  Bumen  adjecit,  jure  gentium  tibi 
acquiritur.     Est  autem  alluvio  latens  incrementum.      Et 
per  alluvionem  adjici  dicitur,  quod  ita  paulatini  adjicitur, 
qu6d  intelligere  non  possis  quo  momento  temporal  adjicia- 
tur,  &c.     Si  autem  non  sit  latens  incrementum,  contrarium 
erit,  ut  vis  fluminis  partem  aliquam  ex  tuo  pradio  detraxit, 
et  vicini  praedio  appulit,  certum  est  earn  tuum  permanere," 
&c.;  and  then  he  says,  "  But  Bract  on  follows  the  civil  law 
in  this  -and  some  other  following  places."     Shortly  after- 
wards he  adds,   "  This  jus  alluvionis,   as  1  have  before 
said,   is  de  jure  communi  by  the  law  of  England   the 
king's."    As  to  the  increase  per  relictionem,  or  recess  of  the 
sea,  he  observes,  at  p.  14,  that  "  This  doth  de  jure  com- 
muni belong  to  the  king;"  for  the  reason  before  mentioned, 
namely,  that  as  the  sea  is  part  of  the  waste  or  demesne  of 
the  crown,  that  which  lies  under  it  belongs  to  the  king,  and 
does  not  cease  to  be  so  by  the  secession  of  the  water.    At 
.pp.  14  and  30,  he  cites  the  case  of  iter  v.  Oldsworth  and 
(a)  Lib.  2.  c.  2. 
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others,  in  tbe  Exchequer,  which  was  an  information  against 
the  defendants  for  intruding  into  300  acres  of  land  which 
0.  was  relictum  per  mare,  and  now  called  Sutton  Marsh.  The 

defendants  pleaded  specially,  and  entitled  themselves  by  pre- 
scription to  the  lands  project  by  the  sea ;  and  upon  a  demur- 
rer it  was  adjudged  against  them,  "  That  first,  by  the  pre- 
scription or  title  made  to  lands  project,  which  is  jus  alluvio- 
nis,  no  answer  is  given  to  the  title  of  information  for  lands 
relict,  for  these  were  of  several  natures.  Second,  it  was 
held,  that  it  lies  not  in  prescription  to  claim  lands  relkt  per 
mare."  That  case  establishes  two  propositions;  first,  that 
it  is  necessary  to  plead  specially  in  order  to  entitle  the 
subject  to  land  gained  by  alluvion ;  and  second,  that  dere- 
lict land  can  only  be  claimed  by  custom.  In  illustration 
of  the  latter  proposition  Lord  Hale  cites,  at  p.  29,  Rex  v. 
The  Abbot  of  Peterborough,  in  K.  B.  Jlf.  23  Edw.  S.  Rot. 
£6.  in  which  case  the  abbot  pleaded  and  proved  a  title  to 
land  increased  by  alluvion,  and  therefore  he  had  judgment. 
According  to  the  doctrine  of  that  case,  if  in  the  present  case  a 
custom  had  been  pleaded,  and  issue  taken  upon  it,  and  found 
for  the  defendant,  it  could'  not  be  successfully  contended 
that  he  would  not  be  entitled  to  the  lands  in  question. 
Lord  Hale,  in  page  28,  cites  the  case  of  Rex  v.  The  Abbot 
of  Ramsay,  E.  43  Edw.  3.  Rot.  13.  in  Scacia)  where  pro- 
cess went  but  against  the  abbot  for  60  acres  of  marsh  land* 
which  he  had  appropriated  to  himself;  and  he  pleaded  that 
he  held  the  manor  of  Brancaster,  'situate  near  the  sea,  and 
that  there  was  there  a  certain  marsh  sometimes  dimmished 
and  sometimes  increased  by  the  flux  and  reflux  of  the  sea, 
and  traversed  the  supposed  appropriation ;  and  upon  issue 
joined  at  nisi  prius  before  one  of  the  barons,  a  verdict  was 
found  for  the  abbot,  and  judgment  was  afterwards  given 
qu&d  eat  sine  die,  salvo  semper  jure  regis.  In  observing 
upon  this  case  Lord  Hale  says,  "  Though  there  were  a 
verdict  upon  this  issue,  whether  appropriavit  or  not,  yet  it 
is  plain  that  the  title  stood  upon  that  which  the  abbot 
alleged  by  way  of  increment.  And  note :  Here  is  no  cos- 
(a)  Cited  by  Dyer,  326,  out  of  tbe  Book  of  Ramsay. 
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torn  at  all  alleged;  but  it  seems  he  relied  upon  the  com- 
mon right  of  his  case,  as  that  he  suffered  the  loss  so  he     _.    „ 

The  Kino 
should  enjoy  the  benefit,  even  by  the  bare  common  law  in  v. 

case  of  alluvion/'.    Undoubtedly,  the  subject  may  be  enti-    !**&***'. 
tied  .to  lands  by  alluvion  if  he  states  upon  the  record  and 
proves. that  he  has  suffered  a  loss  6f  land  in  the  same  place, 
and  then  he  is  to  have  the  benefit  when  the  land  increases 
again  by  alluvion.     But  nothing  of  that  kind  is  proved  or 
stated  here ;  it  was  attempted,  but  foiled  at  the  trial.    In 
the  outset  of  the  case  in  Dyer**,  quaere  is  put,  "  Whether, 
if  the  salt  water  of  the  sea  relinquish  a  great  quantity  of  the 
land,  it  belongs  to  the  prince  in  virtue  of  his  prerogative,  or 
goes  to  the  owner  of  the  adjacent  land  as  a  perquisite  ?"  and 
in  the  margin  the  quaere  is  answered  by  a  note,  supposed  to 
have  been  made  by  Treby,  C.  J.  "  Le  prince,  avera,  tout 
ters  left  by  or  gained  from  the  sea;99  and  he  refers  to  a 
.treatise  which  he  has  read,  giving.  Romney  Marsh  and 
Broomhill  in  Kent  as  instances.    The  remaining  mode  in 
which  the  subject  may  be  entitled  to  land  by  alluvion  is, 
when  the  increase  is  so  insensible   that  it  cannot  be  by 
any  means  found  that  the  sea  was  there  before,  and  then 
it  is  a  perquisite  to  the  owner  of  the  land  adjacent  (4). 
Callis  (A),  in  his  lecture  on  the  statute  of  sewers,  ap- 
plies the  doctrine  "  de  minimis  non  curat  rex,"  to  land 
so.  acquired,  inasmuch  as  the  quantity  cannot  perhaps  be 
ascertained,  and,  therefore,  it  goes  from  the  crown  to 
the  subject,  for  he  says,  "  And  so  of  petty  and  unper- 
ceivable  increasements  from  the  sea,  the  king  gains  no 
property,  for  de  minimis  non  curat  rex/'     These,  there- 
fore, are  the  only  instances  necessary  to  take  notice  of  in 
which  the  crown  claims  title  to  maritime  increments,     ft 
is  clear  that  that  which  was  originally  part  of  the  very 
fundus  maris,  cannot  be  taken  -from   the  crown.      The 
crown  is  not  now  claiming  any  thing  to  which  it  was  not 
before  entitled;  it  is  merely  claiming  that  which  a  subject 
is  endeavouring  to  claim  title  to  without  any  right  which  he 
has  pleaded,  or  can  establish  upon  any  known  principle  of 
(a)  Lord  Hah,  De  Jure  Maris,  14  &  28.  (6>4tb  Ed.  by  Brodcrip,  51 . 
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law.     All  that  is  sought  in  this  case  is,  to  adjust  the  rights 

of  the  crown  upon  the  same  principle  as  those  of  a  subject. 

The  Kino     rpjje  fnn<jus  maris  belongs  to  the  crown,  and  when  the  sea 


v. 


Lord  Yar-  recedes  from  it,  still  it  retains  its  master.  So  where  land, 
originally  the  property  of  a  subject,  happens  to  have  been 
overwhelmed  by  the  incursions  of  the  sea,  when  the  sea 
recedes,  the  land  again  reverts  to  its  original  owner.  In<% 
stances  of  this  kind  are  put  in  Callis,  47(a).  The  passage 
in  Bracton,  lib.  2.  c.  2.  cited  by  Lord  Hale,  may  be  relied 
upon  on.  the  other  side,  but  it  will  already  have  been  re- 
marked, that  Lord  Hale  says,  that  in  that  passage,  and  in 
many  other  places,  Bracton  follows  the  civil  law.  There 
are  authorities  for  saying  that  Bracton  is  not  an  author  en- 
titled to  much  respect.  In  Fitz.  Abr.  tit.  Gard.  pi.  71* 
the  whole  Court  said  that  Bracton  was  not  held  as  of  any 
authority.  ■.  In  Stowetl  v.  Zouch(b)  and  Ball  v.  Herbert  (c), 
a  similar  opinion  seems  to  have  been  expressed  of  him; 
but  the  observation  of  Lord  Hale  himself  upon  this  passage 
of  Bracton,  shews  that  it  is  not  entitled  to  much  weight 
At  the  trial,  the  passage  in  2  Blac.  Com.  &6l.  was  relied 
upon,  but  it  is  obvious  that  the  position  there  laid  down  is  too 
loose,  because  it  makes  no  distinction  between  increasements 
by  alluvion  and  by  reliction.  All  the  authorities  upon  this 
subject  constantly  make,  a  marked  distinction  between  the 
increase  by  projection  or  alluvion,  and  reliction  or  desertion. 
The  result  of  these  authorities  is,  that  increase  by  alluvion 
belongs  of  common  right  to  the  king,  and  nothing  can  take 
it  from  him  except  one  of  three  things,  prescriptive  title,  cus- 
tom, or  where  the  alluvion  has  been  so  gradual  and  imper- 
ceptible, as  to  be  within  the  maxim  de  minimis  non  curat 
rex.  This  case  clearly  does  not  come  within  either  of  the 
first  two  exceptions,  for  in  the  first  place  it  cannot  be  shewn 
{that  the  sea  was  never  there  before ;  and  in  the  second,  no 
custom  has  been  pleaded  and  proved ;  then,  lastly,  does  the 
case  come  within  the  principle  de  minimis  non  curat  rex  ? 
Now,  according  to  the  facts  found,  the  whole  increase  has 

(*)  See  Roll.  Ah.  Prerogative  le  Roy,  168.  pi.  2. 
(b)  1  Plowd.  Com.  357.  (c)  3  T.  R.  303. 
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been  450  acres,  and  it  went  on  progressively  increasing  eighl 
or  nine  yards  in  width  every  year,  or  three  quarters  of  an  inch 
every  day.  The  increase,  was,  therefore,  perceptible  every 
year.  This  was  clearly  not  such  an  imperceptible  increase 
as  will  take  it  from  the  crown.  It  is  perceptible  to  the 
eye,  and  therefore  it  does  not  come  within  the  principle 
jtfst  adverted  to.  The  argument  on  the  other  side  will  be 
Carried  too  far,  if  it  is  said  that  the  increase  must  be  per* 
ceptible  to  the  eye  as  it  is  going  on,  in  order  to  give  it  to 
the  crown.  That  would  be  a  contradiction  in  terms,  be- 
cause all  alluvion  must  be  imperceptible  whilst  it  is  going 
on.  The  only  question  for  the  Court  is,  whether,  from  the 
facts  stated,  it  is  or  is  not  clear  that  this  was  land  which  had 
originally  been  covered  with  water,  but  had  been  deserted 
by  the  sea.  It  is  clear  that  the  fact  was  so,  and  therefore 
the  first  issue  ought  to  have  been  found  for  the  crown,  on 
the  ground  that  it  had  been  part  of  the  fundus  maris,  bnt 
ceased  to  be  so.  The  inquisition  in  question  had  merely 
issued  for  the  purpose  of  ascertaining  whether  this  land  had 
or  had  not  been  covered  by  the  sea.  The  crown  only  avers 
in  the  second  issue  that  the  land  was  left  in  the  manner 
stated  in  the  inquisition  :  and  it  appearing  clearly  from  the 
evidence  that  this  was  originally  parcel  of  the  fundus  maris, 
the  crown  is,  as  of  common  right,  entitled  to  judgment. 


TheKiwo 
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S.  Af .  Philiipps,  contri.  The  word  "  imperceptible,"  as 
used  in  the  first  issue,  must  be  understood  in  its  common 
and  ordinary  sense.  It  has  no  legal  or  technical  meaning 
different  from  that  which  it  bears  in  common  use.  The 
sense  and  meaning  of  the  word  must  be  collected  from  the 
context.  The  issue  upon  the  record  is,  whether  the  land 
in  question  has  been  formed,  and  has  settled,  grown,  and 
accrued  upon  and  against  the  demesne  lands  of  the  manor, 
"  by  the  slow,  gradual,  and  imperceptible  projection,  allu- 
vion, subsidence,  and  accretion  of  ooze,  soil,  sand  and 
matter,  being  slowly,  gradually,  and  by  imperceptible  in- 
crease in  long  time  cast  up,  deposited,  and  settled  by  and 
from  the  (tux  and  reflux  of  the  tide  and  waves/'    The 
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words  "  slow,  gradual,  and  imperceptible  projection,  al- 
luvion,   subsidence,  and .  accretion,"  must  necessarily  be 
#.  understood  as  describing  an  alluvion  so  slow  and  gradual, 

Lord  Yar-     a8  not  to  |je  perceptible  in  its  operation.     In  the  nature 
of  things,  as  the  accretion  is  produced  by  the  regular  suc- 
cession of  the  tides,  from  day  to  day,  it  must  be  impercep- 
tible to  the  eye  at  the  time.     If  then,  the  deposition  of 
small  particles  of  matter  be  imperceptible  to  the  -  eye,  so 
must  the  increase  be  imperceptible,  although  at  the  end  of 
fifty  years,  there  may  have  been  a  considerable  accretion, 
composed  of  many   minute   particles    which    have  been 
gradually  cemented.    Reading  the  language  of  the  first 
issue  in  the  ordinary  sense  in  which  the  words  are  used,  it 
is  impossible  for  the  jury  to  have  come  to  any  other  con- 
clusion than  they  did,  consistently  with  the  evidence.    The 
substance  of  the  evidence  is,  that  the  land  had  been  formed 
in  the  course  of  time  by  means  of  ooze,  warp,  silt,  sludge 
and  soil,  cast. up  by  the  flux  and  reflux  of  the  sea,  upon  and 
against  the  adjacent  land,  and  all  the  witnesses  concurred 
in  stating  that  the  increase  had  been  gradual  and  impercep- 
tible.   So  that  the  language  of  the  issue  agrees  with  the 
evidence.     But  without  the.  aid  of  oral  evidence,  it  is  a 
matter  of  notoriety  that  the  accretion  must  have  arisen  from 
an. imperceptible  alluvion  in  consequence  of  the. local  si- 
tuation of  the  land  in  that  part  of  the  coast  of  Lincolnshire, 
which  is  almost  tabular.    On  that  part  of  the  case  it  is 
manifest,  that  the  verdict  of  the  jury  was  rightly  found  for 
the  defendant.    If  that  be  so,  then  there  is  an  end  of  the  . 
second,  issue,  because  the  language  of  that  is,  that  the  land 
was  "&/"*"  by  the  sea,  and  became  "derelict."     Now, 
according  to  Lord  Hale  and  Callis,  even  in  the  passages 
cited  on  the  other  side,  there  is  a  manifest  distinction  be- 
tween land  formed  by  alluvion,  and  derelict  land,  or  land 
left  by  the  sea;  and  to  each  a  totally  different  rule  of  law 
is  applicable.    In  pp.  14.  SO  and  3 1  of  the  treatise  De  Jure 
Maris,  Lord  Hale  defines  maritima  incrementa,  per  allu- 
vionem,  et  per  lelictionem  as  opposed  to  each  other  in 
their  very  nature.    For  instance,  at  p.  30,  he  says,  "  now, 
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as  touching  the  accession  of  land  per  recessum  maris,  or  a 
sudden  retreat  of  the  sea,  such  there  have  been  in  many 
ages.  This  accession  of  land  by  the  recess  of  the  sea  doth 
not  come  under  the  former  title  of  alluvio,  or  increase  per 
projectionem."  It  .appears,  therefore,  most  clearly,  that 
land  left  by  the  sea,  and  that  produced  by  alluvion,  are 
of  distinct  natures ;  and  if  so,  then  it  follows  that  the  jury 
have  also  done  right  in  finding  the  second  issue  for  the 
defendant.  But  then  it  is  said  on  the  other  side,  that  the 
crown  is  still  entitled  to  judgment,  because  the  defendant 
does  not  set  out  any  custom  or  prescription,  on  the  record, 
so  as  to  shew  that  he  is  entitled  to  the  land  in  question.  In 
answer  to  that  argument,  it  is  sufficient  to  say,  that  land 
formed  in  the  manner  in  which  the  land  in  question: has 
been  formed,  that  is,  during  a  long  course  of  years,  .by 
gradual  and  imperceptible  accretion,  belongs  as  of  common 
right  to  the  subject  without  any  plea  of  custom  or  pre- 
scription, and  does  not.  go  to  the  crown.  There  are  se- 
veral authorities  to  ,  this  effect.  The  earliest  book- upon 
this  subject,  is  Dyer,  326.  b.  Brooke's  and  Fitzherbert's 
Abridgements,  and  Staunf or d's  Prerogatives  Regis  are  silent 
upon  it.  It  is  not  now  to  be  disputed,  that  derelict  land 
belongs  to  the  crown  ;  but  Dyer,  C.  J.,  326,  puts  it  as  a 
doubtful  proposition,  whether  a  great  quantity  of  land 
relinquished  by  the  sea  shall  belong  to  the  king  by  his  pre- 
rogative, or  to  the  owner  of  the  adjoining  land,  as  a  perqui- 
site. He  certainly,  however,  refers  to  decisions,  and  to  £ext 
writers,  in  which,  in  the  case  of  land  produced  by  alluvion, 
it  has  been  held  unnecessary  that  any  customary  or  prescrip- 
tive title  should  be  pleaded.  .  The  cases  he  refers  to,  are 
Rex  v.  The  Abbott  of  Ramsay,  43  Ed.  3.,  and  Diggesy. 
Hammond,  in  both  of  which  judgment  went  against  the 
crown,  although  no  prescriptive  or  customary  title  was  set 
out  on  the  record ;  and  these  were  solemn  decisions.  :  Ac- 
cording to  Callis,  pp.  50  and  54,  the  lands  in  both  those 
cases  were  produced  by  alluvion.  These  then  are  express 
authorities  in  support  of  the  proposition,  that,  by  the 
common  law,  land  formed  by  alluvion,  in  the  manner  here 
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JjB£4;  proved,  belongs  of  common  right  to  the  subject,  without 
any  prescription  or  custom.  The  note  by  Treby,  C.  J., 
~~mm"  intended  to  solve  Dyer,  C.  J.'s  doubt,  does  not  help  the 
BQjtoJoH*  ^g1™*11*;  for  comparing  that  note  with  the  object  to 
which  the  allusion  is  made,  it  professes  too  much.  "  Left 
by,  or  gained  by,"  are  words  inducing  a  supposition 
that  die  chief  justice  means  lands  gained  from  the 
sea  by  artificial  means.  If  the  sea  shore  belongs  to  the 
crown,  the  public  cannot  shut  out  the  sea  by  artificial 
means.  It  is  clear,  that  Treby,  C.  J.,  in  making  that  note, 
does  not  mean  to  include  land  produced  by  gradual  allu- 
vion, for  if  he  did,  that  would  be  in  opposition  to  the  two 
solemn  decisions  reported  immediately  afterwards  in  the 
text ;  and  it  is  not  likely  that  he  would  have  propounded 
any  doctrine  at  variance  with  those  decisions,  without  re* 
marking  upon  them.  If  what  he  says  was  meant  to  ex* 
plain  C.  J.  Dyer's  doubt,  it  applies  to  derelict  land  only. 
From  2  RoU.  Abr.  169,  170.  Vin.  Abr.  tit  Prerogative, 
B.  a.  Com.  Dig.  tit.  Prerogative,  and  Bacon! &  Law 
Tracts,  136.  2d  ed.,  it  is  clearly  to  be  understood  that 
.  land  formed  gradually  by  alluvion,  goes  to  the  owner  of  the 
adjoining  land  as  of  common  right.  In  Roll.  pi.  11,  it  is 
said  "  if  the  salt  water  leave  *  great  quantity  of  land  on  the 
shore,  the  king  shall  have  the  land  by  his  prerogative,  and 
the  owner  of  the  adjoining  soil  shall  not  have  it  as  a  per- 
quisite." Sir  W.  Blackstone  (a)  refers  to  that  passage  in 
Roll,  and  expressly  lays  it  down,  that  where  land  is  gained 
by  gradual  alluvion,  the  property  in  it  belongs  to  the  sub- 
ject and  not  to  the  crown.  Lord  Hale,  in  his  treatise  De 
Jure  Maris,  p.  14,  obviously  alludes  to  two  different  modes 
by  which  land  may  be  increased  by  alluvion;  for,  after 
defining  what  increase  by  alluvion  is,  he  goes  on :  "  But, 
indeed,  if  such  alluvion  be  so  insensible  that  it  cannot  be  by 
any  means  found  that  the  sea  was  there,  idem. eat  non  esse 
et  non  apparere ;  the  land  thus  increased  belongs  as  a 
perquisite  to  the  owner  of  the  land  adjacent"    It  is  observ* 

(<*)  2  Coram.  261. 
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able  that  Lord  Halt  does  not  cite  any  authority,  nor 
even  suggests  it  as  necessary  in  such  case  that  the  owner 
of  the  adjacent  land  must  found  his  right  in  custom  or  pre- 
scription. If  the  criterion  of  imperceptibility  be  such  as 
is  insisted  upon  on  the  other  side,  it  is  inconsistent  with 
the  Abbot  of  Ramsay's  case,  where  the  dispute  was  re- 
specting sixty  acres  of  land,  which  had  increased  during  a 
period  of  a  great  many  years.  It  would  be  impossible  for 
the  subject  in  any  case  to  claim  land  by  alluvion,  if  the  test 
of  his  right  is  the  imperceptibility  of  the  accretion  in  its 
daily  progress.  Indeed  in  no  case  would  there  be  any 
dispute  whatever,  if  the  increase  is  so  imperceptible  as  to 
defy  the  evidence  of  metes  and  bounds.  But  it  is  hot 
because  it  is  perceptible  in  a  course  of  years,  that  it 
becomes  the  property  of  the  crown ;  for  if  it  is  minute  and 
inconsiderable  in  the  first  few  years,  its  greater  increase  at 
a  subsequent  period  in  the  same  gradual  manner  will  not 
deprive  the  subject  of  the  right  which  had  previously 
vested  in  him. '  For  instance;  if  at  the  fend  of  twenty  years, 
the.  crown  cannot  take  from  the  subject  land  which  has 
increased  by  gradual  and  insensible  alluvion  during  that 
period,  upon  what  principle  can  it  take  it  at  the  end  of 
sixty  years,  when  a  still  greater  increase  by  the  same 
means  has  arisen  i  The  answer  to  the  claim  of  the  crowtl 
is,  that  as  the  land  has  increased  gradually  and  impercep* 
tibly,  without  any  assertion  of  right  to  the  contrary,  it  has 
become  vested  in  the  subject  and  cannot  now  be  devested. 
It  has  become  vested  in  the  subject,  because  it  has  been 
formed  gradually  and  imperceptibly,  and  upon .  the  prin- 
ciple laid  down  by  Lord  Hale,  it  cannot  now  be  taken  from 
the  subject  The  case  put  in  Callis,  51,  from  the  3£  Lib. 
Ass*  pi.  93,  fortifies  the  principle,  and  indeed  gives  the 
true  test  by  which  this  point  is  to  be  decided.  "  The  case 
was,"  as  Callis  represents  it,  "  that  a  river  of  water  did  run 
between  two  lordships ;  and  the  soil  of  one  side,  together 
with  the  river  of  water,  did  wholly  belong  to  one  of  th<* 
said  lordships;  and  the  river  by  little  and  little  did  gather 
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1824.       upon  the  soil  of  the  other  lord,  but  so  slowly,  that  if  one 
'u*~v~0      had  fixed  his  eye  a  whole  day  thereon  together,  it  could  not 
9IVG     be  perceived.     By  this  petty  and  unperceivable  increase, 
Lord  Yak-     the  increaseipent  was  got  to  the  owner  of  the  river ;  but  if 
the  river  by  a  sudden  and  unusual  flood  had  gained  -hastily 
a  great  parcel  of  the  other  lord's  ground,  he  should  not 
thereby  have  lost  the  same.    And  so,  of  petty  and  unper- 
ceivable increasements  from  the  sea,  the  king  gains  no 
property,  for  de  minimis  non  curat  rex."    Upon  the  au- 
thority of  this  case,  confirmed  as  it  is  by  Lord  Hale,  Com. 
Dig,  tit.  Prerog.  (D.  61)  Dyer,  S£6.    2  Roll.  Abr.  Prerog. 

B.  pi.  9,  10;  and  2  BL  Com.  261 ;  this  being  land  formed 
by  gradual  and  imperceptible  alluvion,  it  is  of  comifion 
right  the  property  of  the  subject,  and  does  not  belong  to 
the  crown.  On  the  whole,  therefore,  the  verdict  on  these 
issues  was  rightly  found,  and  judgment  tnust  be  given  for 
the  defendant. 

Goulburn,  in  reply.  The  argument  on  the  part  of  the 
crown  has  received  no  satisfactory  answer  on  the  part  of 
the  defendant.  The  increase  of  land  here,  has  not  been  so 
imperceptible  in  its  progress  as  to  establish'  the  jirst  issue 
in  the  defendant's  favour.  As  to  the  second,  the  word 
'?  left "  or  "  derelict,"  is  not  to  be  understood  in  the  sense 
in  which  it  has  been  treated  on  the  other  side.  It  does 
not  mean  a  sudden  recession  of  the  sea,  but  is  equally  satis- 
fied by  proof  of  a  gradual  leaving  or  recession  of  the  water 
from  the  land ;  and  in  that  sense,  entitles  the  crown  to 
judgment.  The  case  from  Dyer,  C.  J.,  and  the  note  of 
Treby,  C.  J.  thereon,  are  clearly  in  favour  of  the  argument 
for  the  crown.  The  answer  to  C.  J.  Dyer's  quaere  "  that  the 
prince  shall  have  all  lands  left  by  or  gained  from  thq  sea," 
shews  that,  whether  the  land  is  left,  by  gradual  reliction,- or 
increased  by  imperceptible  alluvion  of  the  sea,  it  is  equally 
the  property  of  the  king  by  his  prerogative :   and  Treby,, 

C.  J.  refers  in  the  margin  to  the  case  of  the  corporation  of 
Romney  and  Broomhill,  in  Kent,  T.  43  Ed.  3.  Rol.  13. 
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The  case  cited  in  Callis,  from  the  22  Lib.  Ass.  pi;  '93,  was 
the  case  of  a  dispute  between  subject  and  subject,  and  notr 
between  a  subject  and  the  crown,  and  therefore  is  no  au- 
thority for  the  present  case,  which  stands  entirely  upon  the 
king's  prerogative.  Admitting  to  the  fullest  extent  the* 
doctrine,  that  where  the  increments  are  so  petty  and  imper- 
ceptible, as  that  they  shall  go  as  a  perquisite  to  the  subject, 
according  to  Callufs  application  of  the  maxim,  "  de  mini*, 
mis  non  curat-  rex ;"  yet  the  increase  here,  is  neither  petty 
nor  imperceptible ;  on  the  contrary,  it  is  very  considerable 
and  observable  every  year.  As  before  observed;  such  in- 
crements must,  from  the  course  of  nature,  be  gradual  and- 
afrnost  impef ceptible  in  their  conformation,  but  the  king  i& 
not  the  less  entitled  to  have  thein,  in  virtue  of  his  prero- 
gative. This  is  not  a  case  within  the  exception  stated  by- 
Lord  Hale  (a),  where  the  alluvion  is  so  insensible  that  it- 
cannot  be  by  any  means  found  that  the  sea  was  there,' 
idem  est  non  esse  et  non  apparere,  ficc.  If  nothing  is  to  be 
found  in  the  earlier  authorities  upon  this  subject  prior  to 
Dyer,  it  may  be  plainly  inferred  that  the  proposition  now- 
contended  for  was  never  before  disputed.  Certainly  nothing' 
can  be  presumed  against  the  rights  of  the  crown,  from  the 
absence  of  any  earlier  authority.  The  probability  is,  that 
the  later  cases  have  their  foundation  in  the  doctrine  of 
Braeton,  who  relies  upon  the  civil  law ;  and  if  so,  it  is 
clear  they  are  not  to  govern  the  rights  of  the  crown,  which 
depend  upon  the  common  law  of  England.  Indeed,  in  the 
argument  on  the  other  side,  Braeton  was  given  up,  and  he 
certainly  was  not  relied  upon  as  of  any  authority.  In 
Blundell  v.  Catterull  (b),  it  is  said  by  Holroyd,  J.,  that  the 
authority  of  Braeton  cannot  have  any  weight  or  authority 
unless  the  doctrines  which  he  lays  dowu  are  con6rmed  or 
adopted  by  our  own  lawyers,  and  particularly  if  they  are 
found  not  to  be  consistent  with,  and  conformable  to  the 
doctrines  and  principles  of  the  common  law. 
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.OASES  IN  THE  KING  S  BENCH, ; 
Tl\e  Co  u&t  took  time  to  consider  the  case,  and  judgment 

was  now  delivered  by 
TfesKisa 

v.. 
Lord  Y*a-        Abbott,  C.  J, — The.  only  point  on  which  the  Court  is, 

called  upon  to  pronounce,  any  opinion  in  .this  case  is,  whe- 
ther the  evidence  given  at  the  trial  was  such.  as.  to,  warrant 
tjje  verdict  of  the  jury  upon  the  issues  joined,  Whether,  the 
pleadings  have  been  correctly  framed  on  either  side,  or, 
what,  maybe  the  legal  result  of  the  verdict,  supposing  it 
remains  uniropeached,.  are  not  matters. for  our  present  con-, 
sideration.  This  observation  becomes  necessary,  because, 
a  considerable  portion  of  the  argument  at  .the  bar  was  ap- 
plicable more,  to  a  matter  of  law  upon  undisputed  facts,* 
thaa  to  the  question  whether  the  issues,  upon  this  record 
are  supported  by  the  evidence.  The  second  issue  arises 
upon  a  traverse  of  the  matter  found  by  the  inquisition.  He 
matter  so  found  is  that  the  land  now  claimed  by  the  Crown 
was  in  times  past  i  covered  with  the  water  of  the  sea,  but  ia 
now  and  has  been  for:  several  years  left  by  the  sea.  Now, 
the  distinction  between  land  derelict,  or  left  by  the. sea, 
acquiring  a  different  character  in  consequence  of  the.  mere 
subsidences  of  the  salt  water,  and  land  gained,  by  .alluvion^ 
or  prtyection  of  extraneous  matter,  whereby  the  sea  is  ex* 
eluded  and  prevented  from  overflowing  it,  is  easily  .discern- 
able  in  fact,  and  recognised  by  all  the  authorities  upon  the 
subject  of  maritime  increments.  According  to  the  en* 
dence,  there  is  not  the  least  doubt  that  the  land  in  question 
is  of  the  latter  description ;  and  therefore,  the  issue  found 
for  the  defendant  upon  that  question  was  correctly  found 
for  the  defendant.  The  principal  question  arose  upon  the 
first  issue,,  and  it  is,  as  already  observed,  a  mere  question  of 
fact*  The  defendant  pleads  that  "  the  land  in  question,  by 
the  slow,  gradual,  and  imperceptible  projection,  alluvion, 
subsidence,  and  accretion  of  ooze,  soil,  sand!  and  other  mat* 
ter,  being  slowly,  gradually,  and  by  imperceptible  increase, 
in  long  time  cast  up,  deposited,  and  settled,  by  and  from  the 
flux  and  reflux  of  the  tide  and  water  of  die  sea,  inyupon, 
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Mil  against  the  outside  and  extremity  of  the  demesne  lands 

of  the  manor,  bath  been  formed,  and  bath  settled,  grown, 

and  accrued,  upon,  against,  and  unto  the   said  demesne  v. 

lands."    On  the  part  of  the  Crown  this  allegation  has  been    I*rd  Ya*~ 
«    .   ,  .  .  aoaouoa. 

denied,  and  issue  taken  thereon.    The  allegation  refers  Only 

to  the  manner  in  which  the  land  has  been  formed.  It  avers 
nothing  as  to  the  result  of  its  formation ;' nothing  as  to  the 
possibility  of  detertuinirig  after  its  formation,  by  any  limits, 
or  marks,  dr  quabtity,  previously  existing  and  known,  of  by 
measure,  to  commence  and  be  taken  firOin  such  limits,  or 
marks,  or  with  regard  to  sjich  quantity,'  how  miich  is  now 
land,  which  was  formerly  sea.  There  is  no  doubt  from  the 
evidence,  that  the  land  has  been  formed  slowly  and  gra- 
dually in  the  manner  averred  in  the  plea.  Much  stress  was 
laid  upon  die  word  "  imperceptibly,"  and  a  good'  deal  of 
discussion  arose  as  to  the  proper  meaning  to  be  ascribed  to 
it.  On  the  part  of  the  Crown  two  passages  were' quoted 
from  Lord  Hale9*  Treatise  De  Jure  Maris,  wherein  that 
very  learned,  author  speaks  of  land  gained  by  alluvion,  as 
belonging  generally  to  the  Crown,  uuless  the  gain  be  so  in- 
sensible, that  it  cannot  be  "  by  any  means"  (according  to 
the  language  of  0116  of  the  passages)  or  "  by  antf  limits  or. 
marks"  according  to  the  other,  found  that  the  6ea  was  there, 
idem  est  non  esse  et  non  apparere.  It  is  to  be  observed,  how* 
ever,  that  the  learned  writer  is  addressing  himself  to  the  legal: 
consequence  of  such  an  accretion,  and  does  not  profess  to' 
explain  what  ought  to  be  considered  as  "  accretion,  insen- 
sible, wad  imperceptible"  in  itself,  but  merely  defines  that 
to  be  insensible  of  which  it  cannot  be  predicated  with  cer- 
tainty that  the  sea  was  ever  there.  An  accretion  so  small 
as  not  to  be  perceptible  by  any  previous  marks  at  the  end 
of  four  or  five  years,  may  by  gradual  increase  become  ob- 
vious by  such  marks  at  the  end  of  a  century,  or  even  thirty 
or  forty  years.  *  It  is  to  be  observed;  however,  that  if  the 
mark  bn  one  side  be  land,  or  something  growing  or  placed 
thereon^  as  a  tree,  or  a  house,  the  boundary  on  the  other 
aide  will  be  the  sea,  which  rises  to  a  height  fluctuating  al- 
So2 
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most  at  every  tide,  and  of  which  the  variations  do  not  depend 
simply  on  the  ordinary  course  of  nature  at  ascertained  pe^ 
riods,  but  in  part  also  upon  the  strength,  direction,  and 
duration  of  the  winds,  which  are  different  at  every  season ; 
and,  therefore,  these  passages  from  Lord  Hale  are  not  pro- 
perly applicable  to  this  question.   Construing  the  word  "  im- 
perceptible," in  this  issue  (as  we  certainly  must)  in  connec- 
tion with  the  words  "  slow  and  gradual,"  we  think  it  can  be 
Understood  as  descriptive  only  of  the  mode  and  manner  of 
the  accretion,  as  the  other  words  unquestionably  are,  and  as 
meaning  imperceptible  in  its  progress,  and  not  imperceptible 
after  a  long  series  of  years.     Taking  this  to  be  the  true 
meaning  of  the  word  "  imperceptible,"  the  only  remaining 
point  for  consideration  is,  whether  the  accretion  of  this 
land  might  fairly  be  considered  by  the  jury,  upon  the  evi- 
dence, as  imperceptible.     Not  one  of  the  witnesses  has 
stated  that  it  could  be  observed  either  in  its  progress,  or  at 
the  end  of  a  week  or  a  month.     The  first  witness,  who  had 
tneasured  the  land  twice,  says,  that  within  the  last  four 
years  he  could  ascertain  that  the  sea  had  receded,  but  he 
could  not  say  how  much.    The  same  witness  added,  that  it 
certainly  had  receded  since  he  measured  it  last  year,  but  he 
did  not  state  how  much.    According  to  his  evidence,  the 
gain,  within  a  period  of  twenty-six  or  twenty-seven  years,  had 
been,  upon  an  average,  five  yards  and  a  half  per  annum. 
The  second  witness  spoke  of  an  increase  of  from  100  to 
150  yards  in  fifteen  years,  which  is  a  much  more  consider- 
able increase  than  that  deposed  to  by  the  first ;  and  accord- 
ing to  this  same  witness,  there  had  been  a  visible  increase 
of  from  thirty  to  fifty  yards  in  some  parts,  during  the  last 
five  years.     The  evidence  of  this  second  witness  is  certainly 
very  loose,  the  difference  between  100  and  150  yards  in  fif- 
teen years,  and  between  thirty  and  fifty  in  five  years,  being 
very  extraordinary.    The  third  witness  said,  there  had  been 
some  small  increase  in  every  year ;  and  the  fourth  said,  that 
the  swarth  increased  every  year  very  gradually,  and  "  per-1 
haps"  it  had  gathered  a  quarter  of  a  mile  in  breadth  in  some 
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places  within  his  recollection,  or  during  the  last  fifty-four 
or  fifty-five  years,  and  in  some  places  it  had  gathered  no- 
thing. This  being  the  whole  of  the  evidence  upon  the 
subject,  we  think,  that  the  jury  might  very  reasonably  draw  Lord  Yar- 
the  conclusion  from  it,  that  the  increase  had  not  only  been 
slaw  and  gradual,  but  also  impercejUible,  according  to  the 
sense  in  which  that  word  ought  to  be  construed.  The 
'result,  therefore,  is,  that  there  is  to  be  no  new  trial,  and  the 
judgment  is  to  be  entered  for  the  defendant  upon  the  find- 
ing of  the  jury. 

Judgment  for  the  defendant. 

Some  misunderstanding  having  arisen  as  to  the  import  of   • 
the  judgment  given  by  the  Court, 

The  Attorney-General  mentioned  the  case  again, 
and  said  he  believed  the  Court  had  carefully  avoided  giving 
any  opinion  upon  the  general  question  as  to  the  correctness 
of  the  pleadings,  and  the  legal  effect  of  the  finding  of  the 
jury. 

Abbott,  C.  J. — We  did  so  studiously.  I  expressed  a 
doubt  whether  the  pleadings  were  on  either  side  so  cor- 
rectly framed  as  they  might  be.  If  any  further  investigation 
of  the  general  question  shall  take  place,  the  defendant  will 
have  reference  to  the  course  adopted  in  the  Abbot  of  Pe- 
terborough's case  (a),  and  put  his  case  on  the  record  in  a 
more  beneficial  manner  than  he  has  here  done.  The  Court 
has  propounded  a  special  rule  in  this  case,  namely,  that  no 
new  trial  is  to  be  granted,  and  that  judgment  shall  be  en- 
tered for  the  defendant  on  this  verdict. 

(a)  De  Jure  Maris,  29. 
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M*l?9  Lewis,  Gent,  one  &c.  v.  Waltkb. 

Ir  an  action  CASE  for  a  libel  published  in  The  Times  newspaper. 
by  an  attorney  •  . 

for  a  libel  the  The  first  four  counts  of  the  declaration  stated  that  plain- 

averred'that  **ff  was  an  attoraey>  and  tha!t  defendant  maliciously  con- 
the  libel  was  triving  and  intending  to  injure  him  in  his  good  fame,  and 
corning  hUn*"  *'*°  *n  ^  sa^  business  and  profession  of  an  attorney,  pub- 
generally,nfl»d  Hshed  the  libel  in  question,  "  of  and  concerning  him  the  said 
cerning  him "   plaintiff,  an  d  of  and  concerning  him  in  his  said  business  and 

in  his  busi-      profession  of  an  attorney."    There  were  two  other  counts 

nessandpro-     r   J  J  J  . 

fession  of  an     not  necessary  to  advert  to  particularly.    The  libel  set  out 

Hdd^imt        *n  ^e  declaration  purported  to  be  a  speech  of  counsel  at  a 

this  was  a        trial  of  the  plaintiff  on  a  criminal  charge ;  and  it  stated,  after 

gation,  and  "    B€tt'Dg  ou*  *ne  speech,  that  a  witness  was  called,  who  proved 

that  though      all  that  had  been  stated  by  counsel,  and  that  the  plaintiff  was 

the  plaintiff       .  ,.       _  i  .       ,  ,   -        - 

could  not         immediately  after  that  acquitted,  upon  a  defect  in  proving 

r^rtifiLted    8<Hne  matter  of  form'    The  dec,aration  a»eged  that  the 
or  practising    defendant  well  knowing  the  premises,  and  wishing  to  cause 

dmTt^Iibe!  li  to  be  be,ieved  *at  the  plaintiff  had  really  been  guilty  of 
was  published,  the  offence  with  which  he  was  charged,  composed  and 

vet  he  was  

entitled  to        published  the  libel.     The  defendant  pleaded  the  general 

maintain  the    isSue  not  guilty,  and  five  special  pleas.     To  all  the  pleas 
action  for  the  ,      -       \  ■  ■_.  f  .. 

libel  on  his      except  the  first  there  was  a  demurrer,  which  was  argued  in 

SeneSfv.  Trinity,  1821  (</).  On  the  trial  of  the  issue  of  not  guilty, 
before  Abbott,  C,  J.  at  the  London  Adjourned  Sittings 
after  Michaelmas,  in  the  same  year,  it  appeared  in  evidence, 
•that  the  plaintiff  had  been  admitted  and  enrolled  as  an 
attorney  of  this  Court  on  the  5th  July,  1813,  but  foiled  in 
proving  that  in  1819,  when  the  libel  was  published,  he  had 
taken  out  his  certificate,  or  had  practised  as  an  attorney 
during  that  period/  Whereupon  it  was  objected,  that  as 
the  libel  was  described  in  the  declaration  to  be  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  in  his  busi- 
ness and  profession  of  an  attorney,  and  as  it  was  not  proved 

(a)  See  4  B.  &  A.  605. 


generally. 
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that  he  was  a  certificated  attorney  pursuant,  to  the  37  Geo.  3.  .1924. 

c-90.  there  must  be  a  nonsuit.    The  Lord  Chief  Justice  V*v-w 

thought   the  objection  fatal,  and  nonsuited  the  plaintiff,  ?** 

with  liberty,  however,  to  move  to  set  the  nonsuit  aside.  .W*lt*il 

Copley,  S.  G.  in  Hilary  Term,  1822,  moved  accordingly 
and  contended  that  the  allegation  in  the  declaration  on  which 
the  objection  arose,  was  divisible  ;  but  supposing  it  to  be 
necessary  to  prove  that  the  plaintiff  was  a  certificated  .prac- 
tising attorney  at  the  time  the  libel  was  published,  (which 
he  denied  to  be  necessary  for  this  purpose,  inasmuch  as  the 
plaintiff  was  admitted  and  on  the  rolls,)  still  as  the  libel  was 
also  alleged  as  matter  of  inducement  to  be  of  and  concern- 
ing him  in  his  personal  character,  without  reference  to  his 
business  and  profession  of  an  attorney,  the  action  was  sus- 
tainable. ■  He  cited  Figgins  v.  Coggswell  (a)  as  a  case  in 
point,  and  on  the  authority  of  that  decision  the  Court 
•granted  a  rule  nisi ;  the  Court  then  intimating  as  their  opi- 
nion, that  if  the  publication  was  libellous  of  the  plaintiff, 
whether  he  was  an  attorney  or  not,  the  action  would  be 
maintainable. 

Scarlett,  Brougham,  Robinson  and  Piatt,  shewed  cause 
in  Trinity  Term,  1822.  The  allegation  that  the  libel  was 
of  and  concerning  the  plaintiff,  and  of  and  concerning  him 
as  an  attorney  is  entire,  and  the  proof  must  be  co-extensive 
with  the  whole  allegation.  The  plaintiff  sets  out  in  the 
declaration,  by  describing  himself  as  au  attorney,  and  all 
the  subsequent  allegations  refer  back  to  that  description, 
and  relate  to  him  as  an  attorney,  and  in  that  character  only. 
[Bayley,  J.  The  declaration  alleges  the  libel  to  be  of  and 
concerning  him  personally,  and  of  and  concerning  him  as  an 
attorney.  Is  not  proof  of  either  enough  ?]  This  is  not  a 
divisible  allegation.  The  introduction  of  the  word  "  and" 
ties  up  the  whole,  and  forms  one  entire  proposition.    There 

(a)  3  M.  &  S.  369. 


1824. 


Lewis 
-Waiteh. 
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is  no  distinct  and  independant  allegation  that  the  libel  is  of 
*nd  concerning  him  generally,  [Bayley,  J.  There  arte 
•two  distinct  allegations,  one  of  him  generally ;  and  another 
of  him  as  an  attorney.  If  the  libel  is  proved  to  be  of -him 
generally,  there  is  no  necessity,  I  apprehend,  to  prove  that 
he  was  in  fact  an  attorney.  The  general  proof  will  sustain 
'the  declaration.]  This  objection  was  not  taken  at  the  trial, 
and  ought  not  now  to  prevail.  It  was  not  pretended  then, 
that  proof  of  the  libel  being  of  and  concerning  the  plaintiff 
generally  would  be  sufficient.  This  is,  however,  one  entire 
allegation.  It  is  a  general  rule,  that  an  averment  must  be 
"proved,  though  irrelevant  and  immaterial.  The  case  of 
'Figgins  v.  Coggswell  is  distinguishable  from  this,  because 
there  it  appeared  that  the  slanderous  matter  was  of  and 
concerning  the  plaintiff  in  one  trade  only.  .The  same  ob- 
servation is  applicable  to  the  case  of  Hall  v.  Smith  (a) ; 
and  in  both  those  cases  the  point  arose  upon  the  matter  of 
inducement.  This  is  not  matter  of  inducement,  but  is  part 
•of  the  description  of  the  libel  published.  Smith  v.  Tay- 
lor (b)  is  in  principle  in  *  point  with  the  present  case,  and 
shews  the  necessity  of  giving  adequate  proof  of  the  descrip- 
tion of  the  slander.  The  plaintiff,  therefore,  having  failed 
in  proving  his  description  of  the  libel,  cannot  maintain  this 
action. 


Copley,  S.  <5.  and  Chitty,  contra.  The  principle  upon 
which  this  case  must  be  decided  is,  that  in  all  actions  of 
tort,  it  is  unnecessary  to  prove  all  the  allegations  in  the 
declaration ;  but  only  so  much  as  will  prove  the  injury  of 
which  complaint  is  made.  The  plaintiff  in  this  case  having 
proved  that  the  libel  is  of  and  concerning  him  generally,  he 
bas  done  enough.  If  the  matter  per  se  is  libellous  of  the 
plaintiff  generally,  without  reference  to  any  particular  cha- 
racter or  profession,  it  is  a  known  and  acknowledged  prin* 
ciple,  requiring  neither  argument  nor  authorities,  that  the 


(a)  1M.&S.  58T. 


(b)  1  N.  R.  196. 


Lewis 

v. 
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action  is  sustainable,  This  case  is  distinguishable  from  1834. 
Teesdalev.  Clement  (a),  because  there  the  fact  on  which 
the  plaintiff  foiled  in  proof  was  material  to  the  defamatory 
character  of  the  libel  itself.  Now  here  the  fact  which  the  Waltkr. 
plaintiff  has  failed  in  proving  is  wholly  immaterial.  But, 
admitting  its  materiality,  still  it  was  sufficient  to  shew  that 
the  plaintiff  was  admitted  and  enrolled  as  an  attorney.  It 
was  unnecessary  to  shew  that  he  was  either  certificated  or 
admitted.  If  he  acts  as  an  attorney,  though  he  does  not 
prosecute  or  defend  any  suit,  it  is  enough.  In  Berryman 
v.  fVise  (6),  it  was  decided  in  an  action  by  an  attorney,  for 
words  spoken  of  him  in  his  profession,  that  he  need  not  prove 
.that  he  is  an  attorney  by  his  admission,  or  by  a  copy  of  the 
foil  of  attornies ;  it  is  enough  to  prove  that  iie  acted  as 
such.  The  case  of  Figgins  v.  Coggswell  is  a  parallel  au- 
thority, and  the  principle  of  Roberts  v.  Camden  (c)  is  also 
applicable.  There  is  no  rule  of  law  which  puts  libels  on 
a  different  footing  from  any  other  species  of  tort.  The  old 
rule  is,  that  the  plaintiff  may  recover  as  much  as  he  can 
prove.  Here  the  plaintiff  has  proved  that  the  libel  is  of  and 
poncerninghun  generally,  and  that  is  enough  to  sustain  the 
verdict,  and  therefore  this  rule  must  be  made  absolute  (d). 

Abbott,  C.  J. — The  question  is  whether  these  are 
wbrds  of  description;  and  if  so,  whether  they  must  be  proved. 
The  case  is  of  considerable  importance,  and  we  shall  take  - 
time  to  consider  of  it. 

Cur.  adv.  vult. 

Judgment  was  now  delivered  by 

Abbott,  C.  J.  who,  after  detailing  the  facts  of  the  case, 
briefly  stated,  that  it  was  in  all  respects  parallel  to  May  v. 

(a)  1  Cutty's  Rep.  605.         (6)  4  T.  R.  366.         (c)  9  East.  93. 

(d)  Vide  Palmer;  259.  3  B.&  A.  360.  Id.  685.  1  Campb.  139. 530. 
*  Campb!  76  &  683.  4  M.  &  S.  532.  Cowp.  672.  *St*rk.  510. 
5T\JL496. 
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>834-  Provn(o%&t\f\  toiist  be  governed  by*  the  decision  of  the 

>">r^  Court  ip  that  easel-    The  rule  for  letting  aside  the  nonsuit 

v[  must  therefore  be  made  absolute. 
Waot*  Rule  absolute. 

(a)  Ante,  670. 


Tuesday,  Love,  executor,  v.  Honeybourne. 

July  6.  » 

Where  by  a  BY  a  Judge's  order,  this  cause  (which  was  an  action  of 
a  cause  voA*'  assumpsit)  and  all  matters  in  difference  between  die  plain' 

all  matters  in    t\ff>8  testator  and  (he  defendant,  were  referred  to  arbitration. 

difference  be-  ...."-• 

tween  the  tea-  Thfe  arbitrator,  upon  the  investigation  of  the  accounts, 

ec!uo£ami  the  «8Certained  *a*  ^ere  waB  a  balance  against  the  plaintiff's 
defendant,  testator  of  48/.  6s.,  and  by  his  award  directed  the  plaintiff 
t^arbTtnition,  *>  P*y  ***  8um  to  the  defendant  out  of  the  assets  in  his 

and  the  arbi-  hands  as  executor,  on  a  particular  day  named  in  the  award, 
tratorawarded  .  .  .    r  .  •     • «      ■ 

that  a  sum       A  rule  nisi  was  obtained  on  a  former  day  to  set  aside  the 

d6^ 0th  *d  *warc*> on  *e  grownd  that  it  was  void  for  uncertainty,  inas- 
fendantupon   much  as  the  arbitrator  had  not  ascertained  whether  in 

a^ovaus^  Poinl  of  fact  there  were  "V  assete  in  tbe  Plaintiff 's  bands  w 
directed  tbe     pay  the  sum  awarded, 
executor  to 
pay  the  money 

out  of  assets  q%  pu  WiUiam,  on  shewing  cause,  was  stopped  by  the 
on  a  given  day  *  *  *  rr  * 

without  deter-  Court. 
raining  whe- 
ther in  point 
of  fact  tbe  ex-      Jt.  Bayly  in  support  of  the  rule.     The  award  is  uncer- 

assets  to  pay    ta*n>  hecause  it  directs  the  plaintiff  to  pay  the  sum  awarded 

die  money  on   on  a  given  day  out  of  assets,  when  non  constat  that  there 

the  day  ap-  .  . 

pointed :  will  be  any  assets  in  his  hands  on  the  day  appointed.     This 

li|that  thC  *8  uo*  ^e  a  Jud8menti  quando  the  executor  has  assets, 
void  for  uncer-  which  would  be  sufficiently  certain.  The  arbitrator  should 
tmntJ*  have  ascertained  by  his   award,  whether  there  would  be 

assets  in  the  plaintiff's  hands  on  the  day  appointed  for  the 
payment  of  the  money;  and  if  he  had  not  the  means  of  pay- 
ing on  that  day,  qu&cunque  vii  dat&,  the  award  is  void  foi  un- 
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certainty.  ■  Submission  by  an  esecutor  or  administrator  to  a  .  1894* 
reference,  is  not  an  admission  that  be  has  assets,  Pearson  y .  Vb^v^ 
.Henry  (a).      Here  the  plaintiff  is  ordered  .-to  pay  at  aU  ™ 

events,  yvithput  ascertaining  whether  there  will  be  assetir,  -Ho*b4- 
and  therefore  the  award  is  bad  on  the  face  of  it,  because  it 
is  uncertain  whether  the  executor  shall  pay  any  thing,  inas- 
much as  be  is  not  bound  to  pay,  if  he  has  fully  jidministered 
his  testator's  effects.  He  referred  to  fVorthington  v.  Bar- 
low (b). 

.  Abbott,  C  J.—* I  think  we  cannot  se£  aside  this  award 
fqr  uncertainty*  -  One  part  of  it  is  unquestionably  certain 
namely,  that  part  which  finds  that  the  plaintifif,  as  executor, 
is,  indebted  upon  the  balance  of  accounts  to  the  defendant 
in  the  sum  of  48/,  6$«.of  lawful  money  of  Great  Britain. 
The  part  of  the  award  which  .directs  the  plaintiff  to  pay 
that  money  on  a  given  day  out  of  the  assets,  of  his  testator's 
estate,  is  totally  independent  of  the  question  of  amoufct. 
It  appears  to. me,  that  this; latter  part  of  the  award  does  not 
conclude  the  question  of  assets,  but  leaves  thaj  open. 
If  the  award  is  void  for.  uncertainty,  it  will  do  po  harm,  the 
question  of  assets  being  left  open.  I  am  satisfied,  however, 
that  if  the  submission  to  the  reference  has  concluded  the 
question  of  assets,  the  plaintiff  has  concluded  himself 
without  any  fault  of  the  arbitrator;  but  .that  is  a  question 
which  we  are  not  called  upon  to  decide.  It  is  enough  to  say 
for  the  present,  that  that  part  of  the  award  which  fixes  the 
balance  due,  is  certain  beyond  all  manner  of  question,  though 
the  other  part  of  it  may  not  conclude  the  plaintiff  from 
questioning  whether  he  has  any  assets  or  not  to  pay  the 
money.  The  question  is,  whether  the  award  has  ascertained 
the  plaintiff's  chargeability  with  sufficient  certainty,  and  I  - 
think  if  has. 

Holxotd,  J.  (e).— By  the  submission,  all  Blatters  in 

(a)  5  T.  E.  6. ,  (6)  %  T.  R.  453. 

(c)  Bayley,  J.,  was  absent. 
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difference  between  the  parties  are  referred  to  the  arbitrator1, 
•who,  instead  of  finding  any  thing  to  be  due  to  the  executor, 
•finds  that  a  balance  of  48/.  6s.  is  due  to  the  defendant. 
•Then  the  award  goes  on  to  say,  that  which  Mr.  Bayly 
-contends  makes  it  uncertain ;  but  even  supposing  that  part 
of  the  award  not  to  be  sufficiently  certain  for  not  deter- 
mining whether  the  plaintiff  has  any  assets,  still  that  will 
Hot  vitiate  the  other  part  of  the  award.  There  may  be  a 
sufficient  reason  for  the  arbitrator  not  having  determined 
that  point.  He  may  not  have  had  the  means  of  ascertaining 
•what  funds  were  in  the  plaintiff's  hands  ;  but  the  law  im- 
ports that  the  money  is  to  be  paid  in  the  way  directed  by 
4he  arbitrator.  The  arbitrator  awards  that  the  money  shall 
.be  paid  by  the  plaintiff  out  of  the  assets,  upon  a  day  which 
*he  fixes ;  i.  e.  if  there  are  any  assets  in  his  hands  at  that 
time.  If  the  plaintiff  had  fully  administered  at  that  time, 
he  would  not  be  bound  to  pay,  even  according  to  the  terms 
•of  the  award.  But  assuming  that  part  of  the  award  to  be 
4>ad,  still  it  would  not  make  void  the  residue,  which  ascer- 
tains that  the  one  party  is  indebted  to  the  other  in  so 
much  money.  The  direction  as  to  the  manner  in  which 
the  money  is  to  be  paid  would  not  affect  the  adjudication 
as  to  the  sum  actually  due. 


Littledale,  J.,  concurred. 


Rule  discharged. 


Wednesday,  The  King  v.  Joseph  Tcrner. 

July  7. 

Where  a  de-     J.  HE  defendant  having  been  indicted  at  the  Doncaster 

removed  an      Borough  sessions  for  an  assault  on  Ann  Lister,  ,removec] 

indictment       the  indictment,  by  certiorari,  into  this  Court,  and  entered 

•ions  into  this  V$o  the  recognizance  required  by  the  statute  5  W.tcM. 
Court  by  cer- 
tiorari, and  was  convicted,  but ,  died  before  he  could  be  brought  up  for  judgment : 
Held,  that  his  bail  were  liable  to  pay  the  taxed  costs  of  the  prosecution,  under  5  W. 
&M.c.  ll.s.3. 
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c.  II.  s.  2.    The  defendant  was;  tried  and  convicted  at  the        18&4. 
last  Lent  Assizes  for  the  county  of  York,  but  died  before       v-~>r*'  . 
the  day  in  banc.     The  prosecutor,  in  pursuance  of  the  Sd         e  £ing 
section  of  the  statute,  caused  his  costs  to  be  taxed  in  the      Turner. 
Crown  .Office,  according  to  the  course  of  the  Court ;  but  hot 
being  able  to  obtain  payment  of  them,  moved  by  counsel 
on  a  former  day  for  a  rule  calling  upon  the  defendant's 
sureties  to  shew  cause  why  their  recognizances  should  not 
be  estreated,  an  affidavit  being  produced  that  C.  Lister,  the 
husband  of  the  prosecutrix,  was  the  party  grieved.     Rex  v. 
Finmore  (a)  was  cited  as  an  authority  expressly  in  point. 

D.  F.  Jones  now  shewed  cause.  Whether  the  bail  hi 
this  case  are  liable  to  pay  the  prosecutor's  costs  will  de- 
pend upon  the  construction  which  the  Court  will  put  upon 
the  5  W.  &  Af.  c.  11.  s.  3.  which  enacts  "  That  if  the 
defendant  prosecuting  the  writ  of  certiorari  be  convicted  of 
the  offence  for  which  he  was  indicted,  the  Court,  shall  give 
reasonable  costs  to  the  prosecutor,  if  he  be  the  party  grieved 
or  injured,  which  costs  shall  be  taxed  according  to  the 
course  of  the  Court;  and  the  prosecutor  for  the  recovery 
of  such  costs  shall,  within  ten  days  after  demand  made  of 
the' defendant,  and  refusal  of  payment  on  oath,  have  an  at- 
tachment granted  against  the  defendant  by  the  Court  for 
such  his  contempt ;  and  the  recognizances  shall  not  be  dis- 
charged till  the  costs  so  taxed  shall  be  paid."  Now  .this 
motion  was  made  on  the  authority  of  Rex  v.  Finmore,  but 
that  case  seems  to  have  been  decided  without  due  consider- 
ation, the  counsel  in  support  of  the  motion  having  been 
stopped  by  the  Court.  The  question  is,  whether  the  word 
"  convicted/9  in  the  statute,  means  a  conviction  by  the  ver- 
dict of  the  jury,  without  the  judgment  of  the  Court.  If 
the  former,  it  is  clear  that  the  bail  would  not  be  liable  for 
costs,  because  the  defendant  is  prevented  from  being 
brought  up  for  judgment  by  the  act  of  God.  The  bail 
have    performed    the    condition    of    their    recognizance. 

(a)  8  T.  R.  409. 
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1824.       The  defendant  appeared,  pleaded,  gave  regular  notice  of 
j^Z^      trial,  And  tried  the  indictment,  whick  was  all  that  the  bail 
v.  undertook  should  be  done.     Conviction,  in  the  statute, 

*****  means  a  judgment,  and  no  costs  are  due  until  a  conviction ; 
and  the  bail  cannot  be,  called  upon  until  some  part  of  the 
condition  of  their .  recognizance,  is  forfeited.  *  Ift  Rtx  v. 
lA/on(a)  the  bail  were  held, liable  only  because  the  recog* 
nuance  was  forfeited  for  not  proceeding  to  trial  acccodiug 
to  notice;  and  in  Rex  *.  Earl(b),  where  there  was  a  rule 
for.  the  prosecutor  of  an  information  to.  pay  costs  fur  not 
going  on  to  trial,  as  the  defendant  died  before  they  were 
paid,  it  was  holden,  that  the  executor  could  not  have  thein, 
and  that  be  would  not  have  been  liable  if  the 'testator1  had 
been*  ruled  to  pay  them.  Had  there  been  a  complete  for* 
fekure  of  the  recognizance,  perhaps  the  bail  would  have 
been  liable ;  but  here  they  have  done  every  thing  which 
they  were  required  to  do.  At  all  events  the  prosecutor  is 
premature.  He  ought  to  have  shewn  by  affidavit  that  be 
had  demanded  the  costs  :of  the  defendant  before  his  death  j 
or  that  a. demand  had  been  made  of  his  administrator.  In 
Itarvi  Fimmore  there  waa  an  affidavit  to  that  effects  .  There 
is  no  affidavit  here  as  to  the  time  when  the  defendant  died, 
or  thatthere  was  any  personal  demand  made  of  him  before 
bis  death;  -Before  thfe  bait  can  be  made  liable,  there  must 
be  a  (demand  made  of  the  defendant's  personal  representa* 
tive.  ;  This  does  not  appear  to  have  been  dotte,  and  there* 
fore  jthis  rule  must  be  discharged. 

Brandt,  in  support  of  the  rule,  was  stopped  by  die  Court* 

Abbott,  C.  J. — I  think  the  case  of  Rex  v.  Finmore  ia 
a.  decisive  authority.  There  an  indictment  having  been 
preferred  against  the  defendant  at  the  quarter-sessions,  he"* 
removed  it  hither  by  certiorari,  giving  the  usual  recog- 
nizance required  by  the  statute.  He  was  found  guilty 
at  the  assizes,  and   afterwards   died   before  the  day  in 

(a)  3  Burr.  1461.  (6)  2  Stra.  874. 
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banc.  The  costs  of  the  prosecution  were  afterwards 
taxed ;  and  they  not  having  been  paid  bj  the  administrator 
of  the  defendant,  a  rule  was  obtained  calling  on  the  defend- 
ant's bail  to  shew  cause  why  their  recognizance  should  not 
be  estreated  .on  the  usual  affidavit,  stating  that  the  prosecu- 
tor was  the  party  grieved  (a);  and  the  Court  held  that  the 
case  cause  expressly  within  the  words  of  the  statute,  which: 
are,  "  .that  the  said  recognizance  shall  not  be  discfapvgted  till* 
the  costs  so>  taxed  shall. :  be  paid;"  Lam  clearly  of  opinion 
that  "  convicted"  does  not  mean,  convicted  6y  the  judgment' 
of  the  Court,  but  convicted  by  the  verdict  of  the  jury.  The 
object  of.  the  statute  allowing  the  certiorari  in  these  oasesr 
is  to  indemnify  die  prosecutor  .for  the  extra*  expeust  to. 
which  he*  is  put  by  removing  the  indictment  from  the  in*j 
ferior  to  the  superior  jurisdiction,  and  whether  the  defend* 
ant  be  prevented  by  the  act  of  God  from  coming  up  to  re» 
ceive  judgment,  makes  very  little  difference  to  the  prosecu* 
tor  as  to  the  expenses  he  has  incurred.  The  defendant 
being  dead,  the  prosecutor  has  no  remedy  by  attachment, 
and  therefore  can  have  recourse  onfyto  thebait.  It.isisaid 
that  a  demand  should  have  been  made  of  the  defendant's 
personal. representatives;  but  non  constat  that  he  has  any 
personal  representatives  upon  whom  a  demand  could  be 
made.  The  bail  do  not  now  shew  by  their  affidavit  that  he 
has  any  personal  representative;  and  the  onas  lay  upon 
them  to  have  done  so,  if  that  net  could  have  availed  them 
anything. 

Bayxry,  J.— I  am  of.  the  same  opinion.  The  word 
"  convicted/'  by  the  statute  clearly  means  convicted  by  the 
verdict  of  the  jury,  and  not  cpnvkted  by  the  judgment  of 
the  Court. 

Holkoyd,  J.  concurred  (6). 

Rule  absolute.    . 

(«)  Vide  2  T.R.  47.    5  Id.  33.  and  7  Id.  32. 
(6)  LittledaU,  J.  was  absent. 
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Wednesday,  Harrison  and  another  v.  Williams. 

July  7. 

A  resident  in-  \sH£TTY  on  a  former  day  obtained  a  rule  calling  on  the 
town^rj^.*  Corporation  of  the  City  of  Chester  to  shew  cause  why  a 
rate  hat  a  right  mandamus  should  not  issue  directed  to  them,  commanding 
take  copies  of  them  to  permit  the  defendant  to  inspect  the  corporation 
a  by-law  of  the  books,  for  the  purpose  of  seeing  and  taking  a  copy  of  the 
pending  an '  by-law  for  the  violation  of  which  this  action .  was  brought. 
h^°foraaaiD,t  **  was  "^  a?ti°n  °*  debt  by  the  treasurers  of  the  corpora- 
breach  of  the  tion,  to  recover  penalties  against  the  defendantfor  exercising 
faeis'not  a"8  ^e  t**&e  of  a  tanner  within  the  city,  contrary  to  a  by-law  of 
corporator;  the  corporation,  which  forbids  persons  carrying  on  trades, 
mus  will  lie  within  the  city  who  are  not  freemen  thereof.  The  motion 
for  this  pur-  y^  made  on  the  authority  of  The  Brewers'  Company*. 
Benson  (a). 

D.  F.Jones  now  shewed  cause.  The  defendant  hot  be- 
ing a  member  of  the  corporation  has  no  right  to  inspfcbt'its; 
books.  He  is  to  all  intents  and  purposes  a  stranger  and  a: 
foreigner,  and,  therefore,  the  Court  has  no  authority  to 
compel  the  corporation  to  submit  its  books  to  his  inspec- 
tion. The  case  of  The  Bremen9  Company  v.  Benson  has- 
been:  virtually  overruled  by  subsequent  decisions;  Talbot  v. 
FiUeboys  (b),  and  Hodges  v.  J  this  (c).  But  in  the  Mayor  of 
Southampton  v.  Graves(d),  in  which  all  the  authorities  upon 
this  subject  were  fully  considered,  it  was  expressly  held,  that 
pending  an  action  by  a  corporation  for  tolls,  the  Court  will 
not  grant  leave  to  inspect  the  corporation  muniments  on? 
application  of  the  defendant,  a  stranger  to  the  corporation; 
Though  the  action  in  that  case  was  for  tolls,  stiU'the  'prin- 
ciple of  the  decision  is  applicable  to  this,  because  here  the 
defendant,  a  stranger,  is  seeking  to  inspect  the  corporation 
muniments.    The  decisions  in  later  times  have  allowed  this 

(a)  Barnes,  256.  (•)  3  T.  R.  142.  in  which  it  is  cited, 

(c)  3  Wils.  398.  (rf)  8  T.  R.  590. 
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Advantage  to  corporators,  who  may  be  supposed  to  have  an 
interest  in  the  proceedings  of  the  corporation;  but  it  would     h^rbu^, 
be  an  anomaly  if  a  perfect  stranger  were  allowed  such  a  prU  *?. 

vilege.    Whatever  a  oatjrt  of  equity  may  do,  it  seems  clear 


that  a  court  of  law  ha*  no  power  to  order  such  an  inspec- 
tion.    In  the  case  last  referred  to,   Lord  Kenyon  said, 
"  Lord  Hardmicke(a),  who  perfectly  well  understood  the 
boundaries  between   the  courts  of   law   and  equity,  ex- 
pressly said,  that  courts  of  law  cannot  grant  such  an  inspec- 
tion as  is  prayed  for  in  this  case,  though  a  court  of  equity 
can ;  but  then  a  court  of  equity  will  only  do  it  in  certain 
cases,  after  examining  into  the  circumstances  of  the  case/9 
The  saaae  learned  judge  illustrate*  the  injustice  of  the  prin- 
ciple by  putting  this  case :  "  suppose  an  application  pf  this 
kind  were  granted  in  a  court  of  law  against  a  purchaser  of 
an  estate  for  a  valuable  consideration  without  notice .  of 
some  prior  estate,  the  defect  is  disclosed  to  the  adverse 
party,  who  gets  possession  of  the  prior  deeds  and  then 
defeats  such  purchaser  at  law,"    Corporations,  like  indivi- 
duals, have  their  rights  and  estates,  and  there  is  no  more, 
reason  for  compelling  a  corporation  to  exhibit  its,  muni- 
ments to  an  advene  partft  thaw  there  is  for  compelling  su 
private  individual  to  exhibit  his  title  deeds.    But  in  point, 
of  fact,  there  can  be  no  necessity  in  this  case  for  an  inspec- 
tion of  the  by-law  in  question,  because  it  will  "be  a  neces- 
sary part  of  the  plaintiff's  case  to  produce  it  in  evidence  oni 
the  trial,  and  then  the  defendant  will  have  abundant  oppor- 
tunity of  knowing  what  he  is  called  upon  to  answer.     He 
has  no  more  right  beforehand  to  see  the  by-law  than  he> 
would  have  to  see  the  title  deeds  of  a  plaintiff  suing  in  his; 
individual  character.    At  all  events  this  application  is  pre- 
mature, because  the  affidavit  upon  which  the.  rule  nisi  was. 
founded,  does  not  shew  any  application,  and  refusal,  to  see- 
the by-law,  which  is  necessary  before  the  defendant  can. 
come  to  the  Court  to  require  a  compulsory  inspection*  •     . 

VOL.  IV.  3  H 
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.1824.  Chitty,  contrA.    This  case  is  perfectly  distinguishable; 

from  The  Mayor  of  Southampton  v.  Graves,  which  was  an. 
action  against  the  defendant  for  certain  tolls  for  wharfage  on, 
Williams,  landing  goods.  Here  the  action  is  founded  on  It  by-law* 
which  affects  all  the  inhabitants  and  resiants  of  the  city  of 
Chester  at  large,  and  that  was  the. ground  of  the  decision  in. 
The  Bremen?  Company  v.  Benson.  If  the  defendant  is  to 
be  sued  in  penalties  for  violating  a  by-law  of  the  corpora- 
tion, he  has  at  least  a  right  to  know.  by.  what  authority,  and 
upop  what  principle  it  is  founded.  This  application  is  jus- 
tified upop  public  grounds,  and  does  not  .seem  to  affect  the. 
rights  of  property  with  which  the  corporation  may  be  in-, 
vested.  It  is  perfectly  distinguishable  from  the  case  of  4 
defendant  desiring  to  inspect  the  title  deeds  of  a  plaintiff,, 
which  affect  his  private  and  individual  rights.  The  case  in 
Barnes  has  never  been  overruled,  and  on  the  authority  of 
what  is  there  said  this  rule  must  be  made  absolute. 

Abbott,  C.  J. — I  certainly  do  not  find  that  the  decision 
in  The  Brewers9  Company  v.  Benson  has  been  overruled. 
That  was  an  action  on  by-laws  of  the  company  against  the 
defendant  for  exercising  the  trade  of  a  brewer,  he  not  being 
a  member  of  the  coihpany,  and  the  decision  seems  to  haye 
proceeded  on  the  ground  that  "  by-laws  affecting  strangers, 
interest  them  therein,"  and  the  Court  made  the  rule  abso- 
lute for  the  defendant  to  inspect  the  company's  books  and 
take  copies  of  the  by-laws.  There  is  a  very  intelligible  and. 
sensible  distinction  between  a  case  where  a  plaintiff  is 
claiming  tolls,  which  may  depend  upon  private  rights,  8tc. 
and  that  where  a  corporation  is  suing  upon  a  by-law,  which 
may  affect  all  the  inhabitants  of  a  place,,  and  on  that  ground 
1  thank  the  case  of  the  Mayor  of  Southampton  v.  Graves  is 
mainly  different  from  this.  I  fully  agree  with  what  Lord 
Kenyan  says,  that  a  claim  to  tolls  is  like  a  claim  to  land  or 
any  other  estate,  and  that  a  court  of  law  cannot  compel  a. 
person  to  shew  the  title  deeds  of  his  estate,  and  that  in  that 
respect  there  is  no  difference  between  a  corporation  and  a 


Harrison 


Williams; 
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private  individual.  But  this  case  is  totally  different.  The 
party  against  whom  the  action  is  brought  is  not  altogether 
a  stranger  in  the  corporation,  for  he  is  living  in  a  place  in  v. 

which  he  is  under  their  rule  and  government,  and  if  an 
actio*  is  founded  upon  a  supposed  l*w  l*id  down  for  the 
government  of  the  city,  he  cannot  by  any  means  be  said  to 
be  a  stranger,  (though  not  a  corporator),  with  reference  to 
the  law  by  which  he  is  to  be  affected  *  I»  thin^  the  case 
cited  from  Barnes  is  founded  in  good  sense  and  reason,  and 
I  know  of  no  case  in  which  it  has  beeq  overruled,  .This 
by-law  is,  I  apprehend,  made  for  the  government  of  all 
resiants  in  the  city,  and  as  the  corporation  have  broughctan 
action  for  its  violation,  1  think  it  is  reasonable  that  the  de- 
fendant should  have  an  inspection  of  such  of  their  book?  a* 
will  shew  him  what  is  the  law  of  the  place,  in  which  he  is. 
living.  As  to  the  objection  that  the  defendant  h^s  not 
made  any  demand,  I  think  this  is  a  case  in  which  a  demand 
may  be  dispensed  with,  for  this  application  shews  that  it 
would  have  been  fruitless. 

Bayi*3y,  J. — Every  man  has  a  right  to  trade  in  aay. 
place,  unless  the  right  is  taken  away  by  custom  or  by  law, 
and  be  has  a  right,  though  not  a  corporator,  to.  inspect  the 
corporation  books  for  the  purpose  of  seeing  what  the  law  is? 
which  he  is  charged  with  having  violated. 

:    HoIjRoyd,  J.  and  Littledale,  J.  concurred. 

■  The  Court  made  the  rule  absolute  for  a  peremptory 
mandamus  to  the  corporation  to  allow  the  defendant  or  his 
attorney  to  inspect  such  of  the  corporation  books  as  related 
to  the  matter  in  question  in  this  cause,  and  that  the  town- 
clerk  should  give  copies  of  the  by-laws  to  the  defendant, 
the  latter  paying  the  expense  of  such  copies,  and  also  paying 
the  town-clerk  for  his  attendance. 
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Wt$T?h  TheKlNOV.J.MlDDLETON. 

The  driver  of  x  HE  defendant  having  been  convicted  and  fined  20s.  by 

travelling  to  two  justices  for  the  Borough  of  Stamford  in  Lincolnshire, 

and  from  Ion-  as  a  carrier,  for  driving  a  van  on  a  Sunday,  contrary  to  the 

a  common  statute  3  Car.  I.e.  I.  "An  act  for  the  further  reformation. 

SemauS?111  °^ 8un^ry  abuses  committed  on  the  Lord's  day,  commonly 

of  the  3  Car.  l.  called  Sunday"  (a), 
c.  1.  and  sub- 


ject to  the 
penalties 
thereof,  for 
travelling  on 
Sunday, 


'   D.F.  Jones  moved  for  a  writ  of  certiorari  to  remove  the 
conviction  into  this  court,  for  the  purpose  of  being,  quashed 
for  insufficiency.    The  defendant,  as  the  mere  driver  of  a 
van  travelling  to  and.  from  London  to  York,  is  not  *  carrier 
within  the  intent  and  meaning  of  the  statute.    That  statute 
ought  to  be  construed  most  strictly,  especially  in  modem 
times,  when  the  necessities  and  convenience  of  commerce 
require  a  free  and  uninterrupted  communication  between 
different  parts  of  the  kingdom.     The  object  of  the  statute 
must  be  taken  to  have  been  to  prevent  the  wanton  and  idle 
violation  of  the  decorum  -of  the  Sabbath  day,  and  not  to 
obstruct  the  free  intercourse  between  the  metropolis  and 
the  distant  provinces  of  the  country.     Now,  a  van  is  not 
one  of  the  carriages  mentioned  in  the  statute,  and  if  not, 
then  according  to  the  acknowledged  rule  by  which  penal 
acts  of  parliament  are  to  be  construed  this  conviction  cannot 
stand.     The  statute  enacts,  "  That  no  carrier  with  any 
horse  or  horses,  nor  waggon- men  with  any  waggon  or  wag- 
gons, nor  carman  with  any  cart  or  carts,  nor  wainman  with 
any  wain  or  wains,  nor  drover  with  any  cattle,  shall  travel 
upon  the  said  day,  upon  pain  that  every  person  and  persons 
so  offending  shall  lose  and  forfeit  twenty  shillings  for  every 
such  offence."     It  .would  be  highly  inconvenient  to  the 
public,  if  in  these  times,  this  statute  were  to  be  strictly  en- 
forced.    Undoubtedly,  the  defendant,  as  the  servant  of  a 

(a)  See  1  Car.  1.  c.  1.  29  Car.  %.  c.  7.  and  10  &  11  W.  3.  c.  24.  s.  14. 
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carrier,  is  within  the  mischief  of  the  act,  if  his  van  falls 
under  the  description  of  carriages  therein  enumerated ;  but  xheKiNo 
by  the  same  rule  of  coastruction  the  drivers  of  the  royal  ^  v. 
mail  coaches,  and  of  every  description  of  stage  coach,  which 
happened  to  ply  and  carry  parcels  and  passengers  on  Sun- 
day for  hire,  would,  as  common  carriers,  be  subjected  to  the 
penalties  of  the  statute  at  every  place  through  which  they 
happened  to  pass* 

Abbott,  C.  J. — We  are  not  called  upon  to  give  any 
opinion  whether  the  drivers  of  mail  and  stage  coaehes  are 
carriers  within  the  purview  of  this  statute;  but  we  have  no 
doubt  whatever,  that  the  driver  of  a  van>is  a  carrier  within 
the  intent  and  meaning,  if  not  the  very  terms  of  this  statute, 
which  has  for  its  object  the  due  observance  of  the  Sabbath 
day,  and  therefore  ought  to  receive  a  liberal  construction. 

Bay  ley,  J.  and  Holroyd,  J.  concurred. 

Rule  refused. 


*  The  King  v.  The  Lord  of  the  Manor  of  Bonsall,  and 

the  Steward  of  the  said  Manor.  Wednesday, 

July  7. 

ON  shewing  cause  against  a  rule  nisi  for  a  mandamus  to  Tenants  iu  co- 
be  directed  to  the  lord  of  the  manor  of  Bonsall  in  the  {^pSI^lc?0 
county  of  Derby,  and  to  A*  IVolley,  the  steward  of  estate  are  in 
the  said  manor,  commanding  them  to  admit  R.  Ward,  or  heir;  and  it 
the  co-parceners  and  heirs  of  S.  Richardson,  deceased,  to  a  8fcm8  *hat 
copyhold  close,  or  parcel  of  land,  consisting  of  about  six  titled  to  ad- 
acres  and  a  half,  situate,  lying,  and  being  within  the  said  JJ*  p^"^11 

manor,  and  which  had  been  duly  surrendered  to  the  use  of  of  one  fine  to 

the  lord,  and 
one  set  of  fees  to  the  steward  of  the  manor. 
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the  said  5.  Richardson  and  his  heirs,  according  to  the  cuar 
torn  of  the  manor,  the  case  on  affidavit  was  this :— S.  Rich- 
ardson, after  having  made  his  will,  purchased  the  copyhold 

The  Lord  of   estate  in  question,  in  1818,  and  duly  surrendered  the  same 
the  Manor  of  ,  *..  .         . 

Boksall.     *>  tne  use  <"  himself  and  his  heirs  for  ever,  and  died  on  the 

20th  January,  1823,  without  altering  his  wilh  He  left  his 
daughters,  Catherine  Richardson  and  her  three  sisters  his 
co-heiresses  at  law,  and  they  became  entitled  to  the  copy- 
hold estate  in  question,  which  was  subject  to  a  lord's  fine  of 
.  two  shillings.  It  appeared,  that  before  S.  Richardson  had 
purchased  the  estate,  it  had  been  held  as  two  separate  and 
distinct  copyhold  tenements,  by  two  persons,  as  tenants  in 
common,  although  he  had  been  admitted  to  them  as  one 
tenement.  Catherine  Richardson  and  her  co-heiresses 
having  agreed  to  sell  the  estate  to  R.Ward,  the  applicant, 
they  offered  themselves  for  admission  at  a  court-baron, 
when  the  steward  insisted  that  they  must  be  admitted  sepa- 
rately for  their  respective  share?  as  tenants  in  common  to 
two  tenements,  and  demanded  two  sets  of  fees  from  each, 
for  himself,  amounting  in  the  whole  to  the  sum  of  34/. 
135.  4d.  which  they  refused  to  pay,  but  tendered  him 
8/.  135.  4d.  being  two  sets  of  fees  for  the  whole,  as  co-par** 
ceners.  Under  these  circumstances  R.  Ward  applied  for  a 
mandamus,  in  order  to  perfect  his  title,  and  the  question 
was,  whether  the  steward  was  not  bound  to  admit  the  co- 
parceners as  one  heir,  upon  the  payment  of  one  set  of  fees. 

Copley,  J.  G.  and  N.  R.  Clarke  shewed  cause.  The 
only  question  in  this  case  is,  whether  there  is  any  substan- 
tial difference,  as  with  respect  to  copyhold  estates,  between 
tenants  in  co-parcenery  and  tenants  in  common.  Parceners 
hold  their  estates  in  severalty,  and  there  being  no  right  of 
survivorship,  their  shares  descend  to  their  heirs  severally  and 
respectively,  and  therefore  the  lord  and  his  steward  have  a 
right  to  demand  sets  of  fees  from  each.  If  this  be  not  the 
case  the  lord  might  never  have  a  fine,  because,  possibly 
there  would  be  always  a  tenant  living ;  inasmuch  as  the  hei 
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of  a  co-parcener  becomes  a  co-parcener  with,  the  survivors. 
It  may  be  conceded,  that  for  some  purposes  co-parceners  are     tTTk^ 
considered  as  but  one  heir,  but  that  is  not  so  with  respect  .9. 

to  copyholds:  the  moment  it  is.  established  that  they  have  ^M^orof 
several  interests,  as  they  undoubtedly  have  here  in  point  of  JBomsall. 
legal  effect,  that  .moment  the  lord  becomes  entitled  to  se- 
veral sets  of  fines.  If  the  interests  of  tenants  \n  common  in 
a  copyhold  are  distinct,  and  a  separate  fine  is  payable  by 
each,  the  same  reason  applies  to  co-parceners,  in  order  that 
the  lord  may-  not  be  prejudiced  in  his  manorial  rights. 
There  certainly  is  no  case  to  be  found  in  which  this  ques- 
tion h*s  been  brought  before  die  Court,  but  upon  principle 
and  analogy  it  seems  clear  that  the  consequence  pointed  out 
follows  as  of  course.  At  all  events,  the  estate  in.  question 
must  be*  considered  as  two  tenements,  and  therefore  there 
are  at  least  two  sets  of  fees  payable.  The  estate  formerly 
consisted  of  two  separate  tenements,  and  though  they  may 
be  now  .united  into  one  tenement,  still,  according  to  Attrec 
v.  Scott(a),  the  multiplication  of  fees  continues.  But  Rex 
v.  Renneit  (b)  shews,  that  a  copyholder  who  claims  by  de- 
scent cannot  have  a  mandamus  to  the  lord  to  admit  him ; 
his  proper  remedy  is  in  Chancery.  Lit.  s.  66,67-  Cro.Jac. 
368.  I  Rol.  Abr.  108. 

Campbell,  contraL  Here  the  co-  parceners  constitute  in 
point  of  law  but. one  tenant  and  one  heir,  and  consequently  are 
entitled  to  be  admitted  upon  the  payment  «ef  one  fine  to  the 
lord,  and  one  fee  to  the  steward  (r).  In  point  of  fact,  two 
sets  of  fees  were  tendered,  which  is  double  what  the  steward 
was  entitled  to  demand,  for  upon  the  authority  of  Garland 
v.  Jekytt(d),  the  testator,  S.  Richardson,  having  been  ad- 
mitted to  the  whole  estate  as  one  tenement,  the  steward  had 

(a)  6  East,  476. 
lb)  2  T.  R.  197. 

(c)  See  Watkins  00  Copyholds,  277, 8.  3  T.  R.  165.  2  Plow.  614.  and 
9  Mod.  62.  .     "         / 

(«©  7  J.  B.  Moore.     2  Bing.  273.  S.  C. 
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no  right  afterwards  to  consider  it  as  two.    [Here  die  Coiirt 

_    „         stopt  him.] 
The  King  r  J 

9. 

tteei^or0of  Abbott>  c-  J-— If  M  heir  applies  to  the  Court  for  a 
Boxsall.  mandamus  with  a  view  to  try  the  title  to  a  copyhold  tene- 
ment as  against  a  stranger,  the  Court  may  refuse  the  writ 
on. his  behalf,  for  as  respects  the  stranger  he  has  no  title, 
but  the  bare  admittance  and  the  payment  of  the  fine  to  the 
lord  (a).  But  when  the  application  for  a  mandamus  is 
where  there  is  no  dispute  between  the  heir  at  law  and  a 
stranger,  then  the  case  stands  on  a  different  footing.  Here 
there  is  no  dispute  between  the  heir  at  law  and  any  other 
persons;  and  the  title  of  the  co-parceners  is  out  of  the 
question.  1  have  no  doubt  in  the  present  state  of  things, 
that  for  the  purpose  of  taking  the  inheritance  the  co-par- 
ceners form  but  one  heir,  and  that  they  are  entitled  to  be  ad- 
mitted as  one  heir,  but  I  am  not  so  clear  whether  more  than 
one  fine,  or  more  than  one  set  of  fees,  can  or  cannot  betaken 
upon  their  surrender  or  their  admittance.  The  present  in- 
clination of  my  opinion  is,  that  they  may  make  a  joint  sur- 
render upon  the  payment  of  one  fine  and  one  set  of  fees. 
It  is  laid  down,  that  co-parcerners  may  join  in  a  demise,  and 
if  they  may  do  that,  1  do  not  see  why  they  may  not  join  in  a 
surrender,  and  be  liable  only  to  one  set  of  fees.  Upon  that 
point,  however,  I  wish  to  give  no  opinion  with  the  same 
confidence  that  I  do  upon  the  other.  The  proper  course 
-will  be  to  direct  a  mandamus  to  issue  commanding  the  lord 
and  his.  steward  to  admit  the  persons  applying,  and  to  accept 
their  surrender,  paying  the  lawful  fees.  If  the  lord  or  his 
steward  shall  hereafter  wish  to  have  the  further  opinion  of 
-the  Court  upon  the  point  whether  more  than  one  set  of  fees 
may  be  lawfully  demanded,  it  will  be  competent  for  them 
to  do  so,  by  making  a  return  to  the  mandamus. 

Bayley,  J. — I  have  no  doubt  as  to  the  propriety  of 
granting  a  mandamus,  for  this  is  not  merely  the  application 

(a)  See  Rex  v.  TKc  Brewer*'  Company,  ante,  492.  ' 


The  King 

v. 
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of  the  heir,  but  of  die  person  to  whom  the  heir  is  desirous 

of  conveying  tne  estate ;  and  therefore  he  has  a  right  to 

clothe  himself  with  the  legal  title,  in  order  that  he  may  stand 

in  the  relation  of  tenant  and  convey  it  to  others*    Upon  the   The  I*rd  of 
,.,.,,.  .  • ,    x  i  the  Manor  of 

subject  of  the  fees  to  be  paid,  I  own,  that  as  at  present     Boviau* 

advised,  I  •  think  the  co-parceners  are  entitled  to  be  ad- 
mitted upon  the  payment  of  one  fine  to  the  lord,  and 
one  set  of  fee*  ta  the  steward  upon  admittance  ;  because 
the  law  considers  mem  as  constituting  one  entire  heir* 
The  inheritance,  descends  entirely  to  all  the  co- parceners, 
and  remains  entire  in  them  until  they  make.a  severance. 
If  they  afterwards"  make  a  severance,  then  they  will  convey 
in  distinct  parts;  but  if,  instead  of  severing  and  con- 
veying -  in  parts,  they  all  join  in'  conveying  to  the  same 
party,  it  seems  to  me  there  ought  to  be  but  one  fine 
payable  to  the  lord,,  and  one  set  of  fees  payable  to  the 
steward;  and  then  that  mischief  which,  with  reference  to 
copyhold  estates,  is  considered  as  existing,  will  be  pre- 
vented :  for  it  has  been  considered  till  lately,  as  a  doubtful  • 
point,  whether,  when  there. has  been  once  a  severance  and 
disunion  of  the  estate,  that  would  take  away  from  the  lord 
the  right  to  different  heriots,  and  from  the  steward  the  right 
to  distinct  fees.  But  in  the  case  of  an  inheritance  descend- 
mg  entire,  and  continuing  entire  until  some  act  is  done 
to  sever  it,  I  think  the  act  of  all  the  co-parceners  in  con* 
Teying  the  estate,  has  not  the  effect  of  severing  it;  but 
that  it  passes  from  them  as  an  entire  estate,  and  conse- 
quently but  one  set  of  fees  is  payable. 

Holroyd,  J. — At  present  the  co-parceners  have  the 
unity  of  the  estate  in  them,  and  they  may  pass  it  from  them 
either  by  a  joint  conveyance  or  a  joint  demise ;  and  that 
being  the  case,  the  law  considers  them  as  one  heir.  In  the 
case  of  freehold,  co-parceners  may  be  tenants  to  one  precipe, 
because  they  have  the  unity  of  the  estate  in  them.  The 
same  principle  applies  in  the  case  of  copyhold.  At  present 
the  unity  of  estate  being  in  these  cp-pajreeners/l  think  there 
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should  be  but  one  fine,  and  for  the  same  reason  it  seeiris  t$ 
me  that  the  steward  would  be  entitled  to  one  set  of  fees  only 
upon  the  admission  of  the  different  persons  constituting  one 
tenant..  •  %  • 

Littledale,  J. — I  am  of  opinion  that  an  heir  is  entitled 
to  a  inandamus  to  admit  in  the  case  mentioned  by  my  Lord 
Chief  Justice.  Here  it  is  of  importance  to  the  purchaser 
of  the  estate,  to  know  that  he  has  a  good  title  from  the  heir, 
and  for  that  purpose  it  is  necessary  that  the  heir  should  be 
admitted.  I  also  think  that  these  co-parceners  are  in  law 
but  one  heir,  and  are  entitled  to  be  admitted  as  one  heir. 
Whilst  the  estate  is  united  in  them,  co-parcenera  may  join 
in  one  surrender.  They  may  join  in  one  avowry,  and  so  in 
a  surrender ;  and  if  so,  why  may  they  not  be  admitted  upon 
the  payment  of  one  fine  to  the  lord,  and  one  set  of  fees  to 
the  steward  ?     I  really  see  no  reason  why  they  may  not. 

Rule  absolute. 


Wednesday, 
July  7. 

After  notice 
of  trial  in  a 
libel  cause,  to 
which  a  justi- 
fication was 
pleaded,  the 
Court  post- 
poned the  trial 
to  enable  the 
defendant  to 
procure  wit* 
nesses  from 
abroad,  (the 
sources  of  the 
proposed  evi- 
dence beiog 
particularly 
pointed  out), 
bat  imposed 
the  term  of  his 
undertaking 
to  admit  on 
the  trial   the 


Brown  v.  Murray. 

CASE  for  a  libel,  to  which  the  defendant  pleaded  not 
guilty,  and  several  pleas  of  justification.  The  declaration 
had  been  delivered  on  the  '29th  April  last,  and  issue  having 
been  joined  on  the  defendant's  pleas,  which  were  pleaded 
last  term,  notice  of  trial  was  given  for  the  adjournment  day 
in  Middlesex  after  this  Term.  On  Friday  last,  a  rule  nisi 
was  obtained  for  postponing  the  trial  until  the  sittings  after 
next  Michaelmas  Term,  on  the  defendant's  affidavit,  that 
there  were  material  and  necessary  witnesses  to  his  defence, 
(whose  names  were  mentioned)  now  at  the  Ionian  Islands, 
and  without  whose  testimony  he  could  not  safely  proceed 
to  trial.  The  affidavit  further  stated,  that  he  was  not  ap- 
prised, until  after  notice  of  trial  had  been  given,  of  the 
materiality  of  the  evidence  of  the  witnesses  named, 
publication  of  the  alleged  libel. 
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Dehman,  G.  S.,  and  Brougham,  now  shewed  cause,  and  1894. 
contended  that  this  was  a  case  in  which  the  trial  ought  not 
to  be  postponed.  According  to  the  doctrine  lately  laid 
down  (a),  the  publisher  of  a  libel  must,  before  he  publishes 
it,  be  able  to  vouch  the  truth  of  his  statement,  and  be  fully 
prepared  to  justify  himself  when  called  upon.  Now  here* 
the  application  to  postpone  the  trial  is  not  made  until  after 
notice  of  trial  is  given ;  so  that,  upon  that  general  ground, 
this  rule  cannot  be  made  absolute.  At  all  events,  it  ought 
to  be  imposed  as  a  term  upon  the  defendant,  that  he  should 
admit  the  publication  of  the  matter  charged  to  be  libellous. 
It  is  by  no  means  a  matter  of  course,  to  postpope  any  trial  • 
after  regular  notice  given,  and  more  especially  in  the  case  of 
a  libel,  where  the  injury  to  the  plaintiff  by  delay  is  most 
grievous. 

Parke,  in  support  of  the  rule.  This  is  distinguishable 
from  the  case  where  a  defendant  may  reasonably  be  expected 
to  be  fully  prepared  for  his  defence,  because  here  the 
materiality  of  the  witnesses  was  not  ascertained  until  after 
notice  of  trial  was  given ;  and  the  particular  sources  of  in- 
formation are  pointed  out,  and  the  names  of  the  witnesses 
are  mentioned,  which  need  not  have  been  done.  This, 
therefore,  is  not  an  application  for  unnecessary  delay,  but 
is  made  bona  fide  for  the  furtherance  of  justice. 

Abbott,  C.  J. — What  was  said  in  the  case  alluded  to 
by  the  plaintiff's  counsel  is  carried  here  a  little  further  than 
the  Court  intended  it  should  be.  The  general  observation 
that  a  defendant  in  a  libel  cause  should  be  fully  prepared  to 
defend  himself,  applies  to  all  cases  ;  and  where  there  is  a 
bona  fide  ground  for  delaying  a  cause,  the  Court  will  inter- 
fere. I  recollect  an  application  having  been  made  by  a 
defendant  in  a  libel  case,  to  postpone  the  trial  until  he  could 
get  particular  information  necessary  to  his  defence ;  but 

(a)  See  Rex  v.  Harvey,  ante,  vol.  iii. 
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inasmuch  as  the  particular  sources  whence  he  expected  to 
derive  his  information  were  not  pointed  out,  the  Court 
would  not  interfere.  But  here  the  defendant  does  point 
but  specifically  the  particular  sources  of  information,  and 
he  even  gives  the  names  of  his  witnesses.  I  think,  there- 
fore, that  the  rule  should  be  made  absolute,  but  on  the 
terms  of  the  defendant  undertaking  to  admit  the  publication 
of  the  alleged  libel ;  the  costs  of  this  application  to  be  costs 
in  the  cause. 

The  other  judges  concurred. 

Rule  absolute  (a). 

It  is  not  ne-  00  On  tn*  sane  day  a  similar  application  was  made  in  another  libel 

cessary,  in  an  cause,  {Buckingham  v.  Banks,)  and  for  leave  for  the  defendant  to  exa- 

davit  *?  mine  witnesses  ort  interrogatories'  in  Upper  Egypt ;  and  it  being  ob- 

trial  on  the  jected,  that  as  the  defendant  did  not  specify  by  name,  in  his  affidavit, 

absence  of  the  witnesses  material  and  necessary  to  his  defence,  the  Court  ought 

™*™!ftwil\    not  to  postpone  the  trial ;  ' 

nesses,  10 

name  the  wit-        The  Court  said,  it  was  not  usual,  and  certainly  not  requisite,  to 

name  the  witnesses  whom  the  party  deemed  necessary  and  proposed  to 

'examine. 

Rule  absolute. 
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July  7.        m 

*  .  -    .  1  HIS  defendant  had  been  convicted  of  a  misdemeanor, 

A  defendant 

convicted  of  a  and  sentenced  by  the  Court  to  be  confined  in  the  custody 

Sa^udSJd    of  the  marshal  of  the  Marshalsea  of  this  Court,  for  twelve 

by  this  Court   calendar  months,  and  to  pay  to  the  king  a  fine  of  1000/., 

to  the  king,*     and  ordered  to  remain  in  custody  until  the  fine  should  be 

and  to  be  ira-  paid.  The  term  of  the  defendant's  imprisonment  having 
prisonedinthe  r  ,      ,    •  ,  .  i      ,«» 

custody  of  the  expired,  but  be  being  unable  to  pay  the  tine, 
marshal  for  a 

term  certain,  Curwood  now  applied  on  his  behalf,  that  he  might  be 
and  to  remain  .  .  .    , 

in  custody        admitted  to  the  privilege  of  the  rules  of  the  prison,  until  he 

ration^f  hisPi"  should  be  enabled  to  Pay  the  fine5  and  he  submitted,  that 
imprisonment  as  the  defendant  was  a  debtor  of  our  lord  the  king,  he  was 
until  the  fine  „,..,..  *.•  . 

should  be  paid,  was,  after  the  expiration  of  his  defined  term  of  imprisonment  and 
before  the  fine  was  paid,  admitted  to  |he  rules  for  a  term  limited,  in  consequence 
of  the  dangerous  state  of  his  health. 
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in  principle  in  the  same  situation,  and  was  entitled  to  the 
like  privilege,  allowed  to  other  debtors.  There  might  be 
a  distinction,  perhaps,  between  a  crown  debtor  in  execution  ' 
for  penalties,  and  a  person  in  execution  and  remaining  in, 
custody  for  non-payment  of  a  fine  imposed  upon  him  as  a 
punishment ;  but  under  the  special  circumstances  disclosed 
in  the  affidavits  now  produced,  he  prayed  that  the  defendant 
might  be  admitted  to  the  rules.  He  produced  the  affida- 
vits of  the  defendaut  and  two  physicians  respectively,-  . 
stating  that  the  defendant  was  in  an  ill  state  of  health,  and 
that  unless  he  was  allowed  air  and  exercise,  his  life  would 
be  in  danger. 

Notice  of  this  application  having  been  given  to  Mr.' 
jiUorney-Gerieral,  and  no  opposition  being  made  to  it  on 
the  part  of  the  crown, 

Abbott,  C.J.  said,  In  order  that  we  may  not  establish 
a  precedent  for  holding  that  a  person  remaining  in  custody 
under  circumstances  similar  to  the  present,  is  entitled  to 
the  privilege  of  the  rules,  we  shall  make  a  special  order,  and 
do  now  order  accordingly,  that  the  marshal  be  at  liberty  to 
allow  the  benefit  of  the  rules  to  the  party  now  applying 
until  the  fourth  day  of  next  Term,  if  he  shall  think  fit.  The 
rule  wiH  be  drawn  up  upon  reading  the  affidavits  of  the  de- 
fendant, and  of  the  physicians  who  depose  to  the  state  of 
his  health. 

A  rule  was  accordingly  drawn  up  in  the  terms  dictated  by 
the  Court. 


Herbebt  and  another,  Executors,  v.  Keal.  Wedneuky, 

July  7. 
ON  shewing  cause  against  a  rule  nisi  for  judgment  as  in  Executors  are 
case  of  a  nonsuit  for  not  proceeding  to  trial  pursuant  to  no-  a  p^remp?orv 
tice,  the  question  was,  whether  the  plaintiffs,  who  sued  as  undertaking    . 
executors,  could  be  compelled  to  give  a  peremptory  under-  trial,  in  like 
taking  to  proceed  to  trial  at  a  time  stipulated;  and  -  ^"J^",    ' 

tiffs,  but  they  are  not  liable  to  costs  on  discharging  the  rule. 
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The  Court  said,  they  could  not  make  any  distinction  nr 
this  respect  between  executors  and  other  plaintiffs.  They 
must  proceed  peremptorily,  or  submit  to  a  stet  processus, 
8cc. 

It  was  then  submitted,  that  the  rule  could  only  be  dis- 
charged with  costs,  inasmuch  as  the  defendant  had  been 
obliged  to  come  to  the  Court  after  repeated  delays  on  the 
part  of  the  plaintiffs ;  but 

The  Court  said,  that  the  rule  as  to  costs  in  the  case 
of  executors  applied  to  motions  for  judgment  as  in  case 
of  a  nonsuit,  in  like  manner  as  if  the  cause  had  ac- 
tually proceeded  to  trial  and  judgment. 

Chitty,  for  the  plaintiffs ;  Abraham,  for  the  defendant. 

Rule  discharged,  upon  the  plaintiffs 
undertaking  to  give  a  peremptory 
undertaking  to  try  at  the  Sittings 
after  this  Term  (a). 

(a)  See  14  G.  2.  c.  17.     WiHet,  316.     Barnes,  130.     2  H.  Bl.  277. 
7  Price,  709.     Tidd,  8th  ed.  823.  SO. .   2  Archbold's  Prac.  2 14.  • 


Wednesday,    T^e  King  v.  The  Sheriff  of  Middlesex,  in  a  cause  of 
*fr  r-  H alliday  v.  Lock  e. 

Se^da?tCob-    CHITTY  on  a  former  day  obtained  a  rule  nisi  for  setting 
tained  two       aside  an  attachment  against  the  sheriff,  with  costs,  for  irre- 
time  for  jasti-  gularity.     Notice  of  justifying  bail  had  been  given  by  the  de- 
fying baif,  and  fendant  Locke  for  the  28th  June.     On  that  day  the  bail  did 
it  was  ordered  ......  * 

that  in  the       not  attend;   but  upon  an  affidavit  being  produced,   the 

3a?nt?ff  *        learned  Judge  presiding  in  the  bail-court  granted  two  days 

should  be  in     further  time  for  justifying,  and  the  usual  rule  was  drawn  up 

situation  as      ^or  ^at  PurP°se  >  an^  it  was  thereby  ordered,  that  in  the 

he  might         meantime  the  plaintiff  should  be  in  the  same  situation  as 

otherwise 

have  been  by  the  practice  of  the  Court,  and  ip  the  interval  the  plaintiff  demanded  a 

plea:— Held,  that  the  justification  of  bail  was  not  thereby  waived. 


The  Kino 
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he  might  otherwise  have  been  by  the  practice  of  the  Court.        1624. 
On  the  following  day  the  plaintiff's  attorney  demanded  a  plea, 

and  the  defendant  not  having  justified  his  bail  on  the  30th  *w  £' 

June,  the  plaintiff  proceeded  by   attachment  against  the  c    The    c 

#  #  oHERIFF  Of 

sheriff.     The  ground  urged  for  setting  aside  the  attachment    Middlesex. 
was,  that  the  plaintiff's  demand  of  plea  was  a  waiver  of 
the  justification. 

Reader  shewed  cause,  and  contended  that  the  plaintiff'? 
proceedings  were  perfectly  regular.  A  demand  of  plea  is 
no  waiver  of  justification  under  the  circumstances  of  this 
case.  The  plaintiff  would  not  be  in  the  same  situation  that 
he  might  otherwise  have  been  by  the  practice  of  the  Court, 
if  he  had  not  demanded  his  plea  on  the  29th.  He  de- 
manded a  plea  de  beue  esse,  in  the  expectation  that  the 
defendant  would  justify  his  bail  on  the  30th,  and  having 
failed  so  to  do,  the  sheriff  was  liable  to  an  attachment. 

Chitty,  in  support  of  the  rule.  The  plaintiff,  by  demand- 
ing a  plea,  admits  that  the  defendant  is  in  Court,  and  in  a 
condition  to  plead,  and  therefore  the  justification  of  bail  is 
waived.     Barnes,  92*  and  Imp.  £06. 

Per  Curiam. — The  condition  of  giving  further  time  to 
the  defendant  to  justify  his  bail  id,  that  the  plaintiff  shall  not 
in  the  meantime  be  in  a  worse  situation  than  he  would  have 
been  had  the  bail  justified  in  due  time.  His  demanding  v 
plea,  therefore,  is  no  waiver  of  the  justification.  If  it  were, 
the  giving  further  time  would  be  a  mere  trap  to  obtaiu  an 
advantage,  to  which  the  defendant  could  riot  have  been 
entitled. 

Rule  discharged. 


IK  THE  KING'S  BENCH. 


GENERAL  RULES. 
AFFIDAVITS. 

TRINITY  TERM,  FIFTH  GEO.  IV.  1824. 

It  is  ordered,  that  no  affidavit  shall  hereafter  be 
used  in  support  of  a  motion  for  a  new  trial  in  any  case, 
whether  criminal  or  civil,  unless  such  affidavit  shall  have 
been  made  before  the  expiration  of  the  first  four  days  of 
the  Term  following  the  trial,  if  the  cause  be  tried  in  vaca- 
tion; and  before  the  expiration  of  the  first  four  days  after 
the  return  of  the  distringas,  if  the  cause  be  tried  in  Term, 
without  the  special  permission  of  the  Court  for  that  pur- 
pose. 

^ 

SPECIAL  JURIES. 

» 

It  is  ordered,  that  in  all  cases  where  a  rule  for  a  special 
jury  shall  have  been  obtained  for  the  trial  of  any  cause  in 
the  county  of  Middlesex,  and  notice  for  summoning  the 
same  shall  be  given,  such  notice,  together  with  the  distrin- 
gas, shall  be  left  at  the  office  of  the  sheriff  of  the  said 
county  before  seven  o'clock  in  the  evening  next  but  one  be- 
fore the  day  pn  which  such  jury  shall  be  required  to  attend, 
unless  such  jury  shall  be  required  to  attend  on  a  Afoii- 
day9  and  then  before  seven  in  the  evening  of  the  pre- 
ceding Friday;  and  that  all  notices  of  countermand,  for 
summoning  special  juries  shall  be  left  at  the  said  office 
before  twelve  o'clock  at  noon  of  the  day  immediately  pre- 
ceding the  day  for  which  the  jury  was  to  have  been  sum- 
moned. 

end  of  trinity  term. 
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PRINCIPAL  MATTERS, 


ABANDONMENT. 
See  Insurance. 

ABATEMENT. 

Sec  New  Trial,  1. 
J  •  An  informal  plea  in  abatement 
cannot  be  quashed  on  motion, 
though  pleaded  for  delay ;  it 
must  be  demurred  to.  Rex  v. 
Cooke,  4  &  5  G.  4.     Page  114 

2.  The  Court  will  not  allow  a  de- 
fective plea  in  abatement  to  an 

■  indictment  for  a  misdemeanour, 
when  once  pleaded,  to  be 
amended.  Hex  v.  Cooke,  5 
G.  4.  592 

3.  Plea  of   peerage,  by  way  of 
-   abatement  to  an  indictment  for 

a  misdemeanour : — Held,  ill  on 
demurrer,  for  not  shewing  in 
what  manner  defendant  derived 
his  title,  and  that  he  was  a  pter 
of  the  United  Kingdom.     Id. 

592 
ACTION. 

See  Costs,  5. — Case,  1. — Se- 
duction.— Common,  Right 
of. 

A  right  of  action  once  vested  can 

VOL.  IV. 


only  be  destroyed  by  a  release 
under  seal,  or  by  the  receipt  of 
something  in  satisfaction  of  the 
wrong  done;  therefore,  in  the 
case  of  an  excessive  distress 
for  rent,  a  tenant  does  not  waive 
his  right  of  action  though  he 
afterwards  enters  into  a  written 
agreement  with  his  .landlord 
concerning  the  sale  of  the 
effects  seized.  WiUoughby  v. 
.  Backhouse,  5  G.  4.     Page  539 

ADMISSION. 
See  Attorney. — Manor. 

ADULTERY.   , 
See  Baron  and  Feme.  * 


AFFIDAVIT. 

See  Evidence,  3.— — Post- 
poning Trial.— Warrant 
of  Attorney, — Process,  2. 

AFFIDAVIT  TO  HOLD  TO 
.  BAIL. 

See  Evidence,  4. 

1.  Where  the  deponent,  Hi  an  affi- 
3  i 


838 


AMERICA. 


davit  to  hold  to  bail,  described 
himself  as  of  Dorset  Place, 
Clapham  Road,  Middlesex,  and 
his  true  residence  was  Dorset 
Place,  Clapham  Road,  Surrey, 
the  Court  ordered  the  bail- 
bond  to  be  cancelled,  and  a 
common  appearance  entered. 
Collins  v.  Goodger,  4  &  5  G.  4. 

44 
2.  An  affidavit  of  debt,  stating  that 
A.  was  indebted  to  B.  for  goods 
sold  and  delivered  in  Holland, 
and  that  the  debt  was  assigned 
to  C.  according  to  the  laws  of 
Holland;  concluding  with  a 
statement  that  the  assignee  of 
a  debt  may  sue  the  debtor  ac- 
cording to  the  laws  of  Holland, 
"  as  deponent  is  informed  and 
believes;'9  is  sufficient  to  hold 
the  defendant  to  bail  in  this 
country.  Scuerhop  v.  Schma 
nue/,  5  0.4.  180 

ALEHOUSE. 
•See  Mandamus. 

ALIENAGE. 
A  person  bora  in  the  United 
States  of  America  since  the 
treaty  of  1783,  by  which  those 
states  were  acknowledged  by 
this  country  to  be  free,  sove- 
reign, and  independent,  is  an 
alien,  and  cannot  take  lands  by 
descent  in  England*  Doe  v. 
Acklam,  5  G.  4.  394 

ALIMONY. 

See  Babon  and  Feme. 

AMENDS. 
See  Ju9Tice,  1. 

AMERICA. 
See  Alienage. 


ANNUITY. 

ANCIENT  LIGHTS. 

1.  Twenty  years'  uninterrupted 
enjoyment  of  windows  looking 
upon,  the  land  of  another,  is 
sufficient  ground  for  presuming 
a  grant  or  license  to  open  the 
windows,  in  the  absence  of  evi- 
dence to  the  contrary.  Cross 
v.  Lewis,  5  G.  4.  234 

2.  Where  A.  had  enjoyed  lights 
made  in  a  building  not  erected 
at  the  extremity  of  his  land, 
looking  upon  the  premises  of 
B.,  without  interruption  for  at 
least  38  years,  and  there  was 
no  evidence  of  the  time  when 
the  lights  were  first  put  out, 
and  C,  the  purchaser  of  B.'s 
premises,  erected  in  their  stead 
a  building  which  obstructed 
A!%  lights:— Held,  that  an  ac- 
tion was  maintainable  for  the 
obstruction,  though  there  was 
no  proof  of  knowledge  in  B. 
or  his  agents,  of  the  existence 
of  the  window*.     Id.  234 

ANNUITY, 

See  Baron  and  Feme. 

1.  The  Court  refused  to  set  aside 
an  annuity  granted  18  years 
since,  on  the  ground  that  the 
Christian  names  of  the  sub- 
scribing witnesses  to  the  war- 
rant of  attorney  were  not  set 
out  at  length  in  the  menwrial 
thereof,  in  pursuance  of  the 
17  G.  3.  c.  «6.  Const  ▼.  Phil- 
W5G.4.  344 

2.  By  the  trusts  of  a  marriage  set- 
tlement, a  father  agreed  to  settle 
10,000/.  upon  his  daughter  in 
trust,  to  pay  the  interest  to  the 
husband  during  his*  life.  The' 
father  died  without  ever  having 
paid  the  principal  money  to  the 
trustees;  and  the  husband  hav- 


APPEAL. 

wg  agreed  with  the  executors 
to  accept  5000/.  and  an  an- 
nuity of  125/.  for  life,  in  lieu  of 
the  10,000/.:— Held,  that  such 
annuity  did  not  require  enroll- 
ment by  53  Geo.  3.  c.  141. 
Bl*kev.Atter$otl,5G.4.  549 

APPEAL. 
See  Settlement   uy   Order 

UNAPPEALED  FROM. 

1.  Where  an  appeal  against  a 
poor  rate  was  entered  at  the 
Midsummer  Sessions,  and  re- 
spited until  the  Michaelmas 
Sessions,  and  then  further  re- 
spited, at  the  instance  of  the 
appellant,  till  the  Epiphany 
Sessions,  four  days  previously 
to  which,  the  respondents  gave 
liodce  that  they  would  not  op- 
pose the  appeal,  and  the  appeal 
was  accordingly  allowed  with* 
out  opposition: — Held,  that  the 
appellant  was  entitled  to  costs, 
as  upon  an  appeal  which  had 
been  "  heard  and  determined" 
within  the  meaning  of  1 7  G.2. 
c.  38.  s.4.  Rex  v.  Cawston, 
5  G.  4.  445 

g.  A  notice  of  appeal  against 
overseer's  accounts,  stating  that 
the  appellant  "  will  object  to 
the  following  items,  or  charge 
of  payments,  in  the  said  ac- 
counts, that  is  to  say/'  and  then 
setting  out  the  items  objected 
to,  without  specifying  the  parti- 
cular causes  or  grounds  of  ap- 
peal pursuant  to  41  G.  3.  c.  £3. 
8.  4.  is  insufficient,      Rex  v. 

;    Sheard,  5G.  4.  460 

8.  Where  the  attornies  on  both 

-  sides  signed  an  admission,  the 

-  day  before  the  sessions,  respect- 
ing items  in  the  overseer's  ac- 
counts, objected  to  by  the  ap- 
pellant:-^ Held,  that  it  was  not 


ASSIGNEES.  839 

a  waiver  of  due  notice  of  ap- 
peal, not  having  been  signified 
by  the  respondents  or  their  at- 
torney "  in  open  Court,"  as 
required  by  s.  5.  of  the  same 
statute.    Rex  v.  Sheard,  4  G.  4. 

480 

APPEARANCE. 

See  Affidavit  to  hold  to 
Bail,  l. — Attorney,  S< 

APPOINTMENT. 

Set  Ship. 

ARBITRATOR. 

See  Award,  1,  2,  3.— Costs,  2. 

ARREST. 

See  Attorn ey,1. — Sheriff,  2. 
— Affidavit  to  hold  to 
Bail,  2. — Costs,  5. — Mali- 
cious Arrest. —  Holding 
to  Bail,  1.  —  Insolvent 
Debtor,  1,2,3.—  Evidence, 
5. — Bankrupt,  3, 

Where  A.  arrested  B.  for  25/. 
knowing  that  upon  the  balance 
of  their  mutual  dealings  there 
was  but 5/.  due  to  him: — Held, 
that  the  arrest  was  malicious, 
and  without  any  probable  cause. 
Austin  v.  Dehnam,  5  G.  4. 

653 

ASSAULT  AND  BATTERY. 

See   False  Imprisonment. 

ASSESSMENT. 

See  Poor's  Rate,  1. 

ASSETS. 
See  Award,  1. 

ASSIGNEES. 

See    Affidavit;   to    hold  to 

Bail,  2. — Evidence,  2. . 
An  assignee  of  a  bankrupt  is  not 
Si2 


840        ATTORNEY, 

liable  tinder  the  5  G.  2.  c.  30. 
6.  25.  to  repay  the  messenger 
under  the  commission,  the  costs 
incurred  by  him  previous  to  the 
appointment  of  the  assignee. 
»  Burwood  v.  Felton,  b  G.  4.  62 1 . 

ASSIGNMENT. 

SeePAttTNERs. — Affidavit  to 
<hol&    to   Bail,  2.— Cove- 
nant, 2. — Settlement  by 
Estate,  1.— Copyright. 

ASSUMPSIT. 

SeeEviDENCE,  1. — Extortion. 
Pleading,  I. — Bail. 

ATTACHMENT. 

See  Sheriff,  I,  2,  3.— -Bail,  3. 
Attorney,  3. 

ATTORNEY. 

See   Libel,   1. — Holding   to 
'    :    Bail,  1.— Costs,  6. — In 

solvent  Debtor,  4. 

•*■'   Evidence, 5. — Appeal, 3. 

1.  An  attorney  of  X.  B.  may  sue 
an  attorney  of  C.  B.  by  attach- 
ment, but  he  may  not  arrest  and 
hold  Kim  to  bail.  If  he  does, 
the  Court  will  set  aside  the  pro- 
ceedings with  costs,  for  irregu- 

•  larity.  Pearson,  gent.  v.  Hen- 
son,  gent.  4  &  5  fJ.  4.  .  73 

2-  An  attorney  has  a  lien  upon 
deeds,  papers  and  writings  be- 
longing to  a  bankrupt,  not 
merely  for  his  bill  for  business 
done  before  the  bankruptcy, 
but  for  the  costs  of  an  action 
brought  against  him  after  the 
commission  issued,  to  recover 
the  amount  of  his  bill,  unless  it 
appears  that,  as  an  attorney,  he 

*  hud  improperly  commenced'  the 
action   for  the  purpose  of  in- 

:  creasing  '  cofcts. .  Lambert  v. 
Buckmaster,  4  8c  5  G.  4i     125 


AVERAGE. 

3.  An  attorney  is  liafole  to  aft  at- 
tachment for  not :  entering .  an 
appearance  for.  a  defendant  in 
pursuance  of  hU  undertaking. 
Mould  v.  Roberts,  5  G.  4.   7 19 

4.  The  Court  has  authority  to 
refer. an  attorney's  bill  for  taxa- 
tion independently  of  the  sta- 
tutes 2  G.  2.  c.  23.  and  30  G.  2. 
c.  19.  Wilson  v.  Gutteridgt, 
5  G.  4.  736 

5.  An  attorney's  bill  .referred  to 
the  master  where .  one .  of  the 
items  was  for  drawing  a  war- 
rant of  attorney  which  had  never 
been  executed.  ib. 

6.  Motion  to  strike  an  attorney 
off  the  roll  for  siguirig  a  ficti- 
tious name  to  a  demurrer,  as  and 
for  the  signature  of  a  barrister. 
Smith  v.  Matham,  5  G.  4.  733 

7.  Where  an  attorney  intending  to 
apply  to  be  re-admitted  on  the 
roll  affixed  his  notice  outside 
the  Court,  on  the  morning  be- 
fore the  sitting  of  the  Co.urt  on 
the  first  day  of  the .  term  of 
which  notice  was  intended,  to 
be  given: — Held,  that  it  was  a 
sufficient  compliance  with  the 
rule,  T.  33  G.  3.  •'  Ex  parte 
Davey,  gent.  5  G.  4.  .646 

AUCTION. 

See  Frauds,  Statute  of. 

AUTHORITY. 

See  Case,  1.. 

AVERAGE. 

See  Insurance. 
.  An  action  will  not  lie  in  this 
country  to  recover  back  money 
paid  upon  an  average  lo*s'  pd- 
justed.  at  St.  Petersburg  ac- 
cording to  the  laws  of  Tlussia, 
(the  consignor  and  consignee  of 
the  goods,  and  the  owner  of  the 
vessel  being  British  Subjects,) 


award: 

.    although  by  the  law  of  England 
an  average  loss  would  not  be 
payable     under     the     circum 
stances.      Simonds    v.    White, 
6  G.  4.  375 

AWARD. 

See  Costs. — Common,  Right 

of. — Manor,  2. — Venue. 

1.  Where,  by  judge's  order,  a 
cause  and  all  matters  in  differ- 
ence between  the  testator  of  an 
executor  and  the  defendant  were 
referred  to  arbitration,  and  the 
arbitrator  awarded  that  a  sum 
certain  was  due  to  the  defend- 
ant upon  the  balance  of  ac- 
counts, and  directed  the  exe- 

.  cutor  to  pay  the  money  out  of 
assets  on  a  given  day,  without 
determining  whether  in  point  of 
fact  the  executor  had  assets  to 
pay  the  money  on  the  day  ap- 
pointed : — Held,  that  the  award 
was  not  void  for  uncertainty. 
Love  v.  Honeybourne,  5  G.  4. 

814 

2.  Where,  by  the  terms  of  an 
order  of  nisi  piius  referring 
matters  in  dispute  to  the  award 
of  an  arbitrator,  on  the  terms  ot 
the  defendant  paying  the  costs 
of  the  cause,  and  of  the  refer- 
ence and  award,  and  the  plain- 
tiff, after  having  accepted  the 
costs  of  the  reference  and  award, 
was  dissatisfied  with  the  award: 

-   Held,  that  he   was   precluded 

from  impeaching  it.     Kennard 

.    v.  Harris,  $  G.  4.  27'i 

S.    Where,    by  the   terms   of  an 

.    order  of  reference  at  nisi  prius 

.    the  arbitrator  was  to  deliver  his 

award  to  the  parties,  or  if  either 

.    of.  them  should  be  dead  before 

the  making  of  the  .award,  to 

.    their,   pergonal    representatives. 


BAIL. 
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respectively  requiring  the  same, 
on  or  before  a  particular  day, 
with  power  to  enlarge  the  time 
for  making  the  award,  and  the 
plaintiff  having  died  before 
award  made,  and  the  arbitrator 
having  enlarged  the  time  after 
the  death  of  plaintiff :— Held, 
that  an  award  made  afterwards 
was  valid  and  binding  upon  the 
defendant  Ty(erv.Jone$,5G.<l. 

740 

BAIL. 

See  Attorney,  1. — Evidence, 
4. — Certioraui,  1.  —  She- 
riff, 1,  3. — Guaranty. 

1.  Giving  notice  of  exception  to 
bail,  without  actually  entering 
the  exception,  is  a  nullity,  and 
the  irregularity  is  not  waived 
by  the  defendant  acting  -upon 
the  notice.  Thwaites  v.  Gal* 
lington,  5  G.  4.  36.5 

2.  Where  an  action  was  com- 
menced in  June,  1823,  and  after 
the  defendant  became  bankrupt 
the  plaintiff  proceeded  and 
signed  interlocutory  judgment, 
and  issued  a  ca.  sa.  in  Mi- 
chaelmas term,  1823,  to  which 
non  est  inventus* was  returned, 
whereupon  the  plaintiff,  pro- 
ceeded by  8ci.  fa.  against  the 
bail,  and  signed  judgment  there- 
on on  the  26th  February,  18*24: 
the  Court  refused  to  set  aside 
the  proceedings  against  the  bail 
even  upon  payment  of  co?ts, 
though  it  was  sworn  that  they 
knew  nothing  of  the  proceedings 
after  declaration  against  the 
principal,  or  against  themselves, 
until  they  Received  notice  on 
the  27th  February  that  they 
were  fixed.  Swaynev.  Bland, 
5  G.4.  *  973 

3.  A  defendant  admitted  ;to  $ail 


84a         BANKRUPT. 

upon  an  attachment,  though  a 
defective  notice  pf  bail  had  been 
served  on  the  prosecutor.  In  re 
,  54G.4.  393 

4.  After  issue  joined  in  assump- 
sit for  goods  sold,  the  plaintiff 
added  a  special  count  for  not 
delivering  a  bill  of  exchange, 
and  baying  recovered  a  general 
verdict: — Held,  that  the  bail 
were  discharged.  Thompson  v. 
Macirone,  5G.  4.  6 19 

5.  The  Court  entered  an  exone- 
retur  on  the  bail-piece  after 
execution  against  the  bail,  where 
the  defendant  in  the  original  ac- 
tion was  rendered  in  due  time, 
bnt  no  notice  of  thq  render  had 
been  given  until  (he  goods  of  the 
bail  had  been  taken  in  execu- 
tion. Thorn  v.  Hutchinson,  5 
G.4.  712 

bail-bond. 

See  Affidavit  to   hold    to 

Bail.- — Bankrupt,  i. 

Holding  to  Bail,  l. 

BAILOR  AND  BAILEE. 

Where  A.  hired  a  room  in  the 
house  of  B .  at  2s.  per  week,  for 
the  purpose  of  depositing  goods 
for  safety,  and  kept  the  key  of 
a  padlock  by  which  the  room 
door  was  fastened,  and  the 
goods  were  stolen  by  one  of 
B.'s  family :— Held,  that  B 
could  not  be  sued  as  bailee  for: 
the  value  of  the  goods  stolen 
Peers  v.  Sampson,  5  G.  4.  636 

BANKRUPT. 

See  Assignees. — Attorney, 2 
Evidence,  1,2,  5. 

1.  Where  A.  became  bail  to  the 
sheriff  on  a  testatum  capias 
against  B.  returnable  the  13th, 
the  16th  being  the  quarto  die 


BANKRUPT. 

post,  and  the  four  days  after 
the  quarto  die  post  expired  on 
the  30th  April,  and  A.  became 
bankrupt  on  the  9th: — Held, 
that  the  bail-bond  was  forfeited 
on  the  quarto  die  post,  the 
other  four  days  being  allowed 
merely  ex  gratis,  and  that  the 
penalty  of  the  bond  was  a  debt 
provable  under  the  commission, 
and  was  barred  by  the  certifi- 
cate* -  Coulson  v.  Hammond, 
4&5G.4.  160 

.  Where  a  country  trader  was  in 
the  habit  of  coming  up  occa- 
sionally to  London,  and  staying 
a  day  or  two  at  a  friend's  house, 
where  he  wrote  his  letters,  and 
used  to  order  goods  to  be  sent 
to  him  there,  and  in  the  same 
street  a  creditor  of  his  lived,  and 
on  a  particular  day  he  told  his 
friend  not  to  inform  the  creditor 
that  he  was  in  town,  because  the 
latter  would  be  bothering  him 
for  his  money ;  and  shortly  after- 
wards the  creditor  called  at  the 
house  upon  business,  where- 
upon the  bankrupt  went  into  a 
back  warehouse  for  ten  minutes 
or  a  quarter  of  an  hour,  to  avoid 
seeing  the  creditor : — Held,  that 
this  was  a  "  beginning  to  keep 
house,"  within  the  meaning  of 
1  J.  1.  c.  15-  so  as  to  support 
a  commission  of  bankrupt.  Cur- 
few v.  Wiile$,5G.4.  224 

.  Plaintiff  recovered  damages  and 
costs  against  defendant  in  aft 
action  of  trespass,  and  signed 
final  judgment  on  the  29th  Ja- 
nuary. On  the  23d  of  that 
month  defendant  committed  an 
act  of  bankruptcy,  and  a  com- 
mission issued  against  him  on 
the  3 1  st  of  the  same  month,  and 
on  the  3d  May  he  obtained  his 
certificate;— Held,  that  the  da- 
mages and  costs  were  a  bonl 
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.  fide  dfbt  within  the  meaning  of 
40(*.3.  c.  135.  a.  2.  and  prov- 

»  able  under  defendant's  commis- 
sion, and  having  been  arrested 
on  a  ca.  sa.  for  the  damages  and 
costs,  the  Court  discharged  him 
out  of  custody.  Robinsonv.  Pale, 
5G.4,  430 

4.  To  an  action  for  maliciously 
suing  out  a  commission  of  bank- 
rupt against  plaintiff,  the  de- 
fendant pleaded,  that  plaintiff, 

*  being  a  dealer  and  chapman, 
and  being  indebted  to  the  de- 
fendant ill  the  sum  of   100/., 

'  became  and  was  a  bankrupt 
within  the  meaning  of  the  sta- 
tutes conceming  bankrupts, 
wherefore  defendant  sued  out 
the  commission  in  the  declare- 
tion  mentioned.  The  plaintiff 
replied,  that  the  defendant,  of 
his  own  wrong,  &c,  committed 
the  grievances  mentioned  in  the 
declaration.  On  demurrer  that 
the  plaintiff  by  this  replication 
had  attempted  to  put  in  issue 
three  distinct  allegations,  viz 
the  trading,  the  bankruptcy,  and 
the  petitioning  creditor's  debt : 

•  Held,  that  the  replication  was 
sufficient,   the    plea   of   bank 
ruptcy   being  pleaded  only  as 
matter  .of  excuse.     O'Brien  v 
Saxon,  5  G.  4.  579 

5.  Discharge  under  a  Scotch  se- 
questration is  an  effectual  bar 

.to  an  action   for  a  debt  con 
tracted  in  England  by  a  Scotch 
trader  before  the  sequestration. 
Sidaway  v.  Hay,  5  G.  4*    658 

BARGAIN  AND  SALE. 

See  Shi  pi  2. Trover. — 

Frauds,  Statute  of. 
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BARON  AND  FEME. 

'    See  Annuity. 

1  .  By  indenture,  to  which  husband 
and  wife  were  the  first  and 
second,  and  a  trustee  for  the 
latter,  the  third  parties,  respec- 
tively, reciting  that  unhappy 
differences  had  arisen  between 
the  husband  and  wife,  and  that 
they  had  mutually  agreed  to  live 
separate,  the  husband  %  cove- 
nanted to  pay  an  annuity  of  80/. 
during  so  much  of  the  wife's 
life  as  he  should  live,  in  full 
satisfaction  of  her  support  and 
maintenance,  and  of  all  alimony 
whatsoever,  and  that  he  would 
not  at  any  time  thereafter  sue 
her  for  the  restitution  of  con- 
jugal rights;  and  the  trustee 
covenanted  that  the  wife  should 
release  her  husband's  real  and 
personal  estate  from  all  claims 
for  jointure,  dower,  or  thirds, 
and  that  he  would  indemnify 
the  husband  for  debts  incurred . 
by  the  wife  after  separation  i — 
Held,  that  such  indenture  was  ' 
valid  in  law,  and  that  a  plea  by 
the  husband  f  that  the  wife  had 
instituted  a  suit  in  the  ecclesi- 
astical Court  for  restitution  of 
conjugal  rights,  in  which  cause 
he  had  put  ia  an  allegation  and 
certain  exhibits,  charging  her 
with  adultery,  and  that  a  decree 
of  divorce  from  bed  and  hoard 
was  thereupon  pronounced  by 
that  Court,"  was  no  answer  to 
an  action  by  the  trustee  for  ar- 
rears of  the  annuity.  Jee  v. 
Thurlow,  4  &  5  G.  4.  11 

BASTARD. 

See  Settlement  by  Birth. 
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B.ILL  OF  EXCHANGE. 

See  Evidence. — Usury,  I,  2. 
Bail. 

Where  the  drawer  of  a  bill  of  ex- 
change indorses  it  to  a  third 
person  as  a  valid  security,  and 
whilst  it  is  current,  his  declara- 
tions afterwards,  that  it  was  an 
accommodation  bill,  will  not 
defeat  the  indorsee's  right  to 
sue  the  acceptor.  Shaw  v. 
Broom,  5  G.  4.  730 

BISHOP. 

See  Simony. — Prohibition. 

BLACK  ACT. 

See  Hundred,  1. 

BOND. 

-  See  Annuity. — Trover. 

1.  To  an  action  of  debt  on  bond, 
conditioned  for  the  payment  of 
500/.  by  two  instalments,  de- 
fendant pleaded  "  that  he,  by 
his  agent  W.  .  made  unlawful 
contracts  for  the  purchase  and 
sale  of  shares  in  the  public 
funds;  that  the  contracts  were 
not  performed;  but  fV.,  as 
agent  for  defendant,  voluntarily 
paid  500/.  to  compound  the 
differences,  against  the  form  of 
the  statute;  that  to  secure  to 
W.  the  repayment  of  that  sum, 
defendant  gave  his  promissory 
note  to  W.,'  which  W.  indorsed 
to  plaintiffs  *  long  after  it  had 
become  due ;  that  plaintiffs  af- 
terwards threatened  to  sue  de- 
fendant on  the  note,  and  that 
defendant,  in  fear  of  that  suit, 
and  at  the  request  of  plaintiffs, 
gave  the  bond',  which  plaintiffs 
accepted  in  lieu  of  the  note  and 
the  money  thereby  secured,  they 
well  knowing  that  the  note  had 


BY-LAW. 

been  given  for  the  purpose  and 
on  the  occasion  in  the  plea 
mentioned."  The  evidence  was 
that  W..  received  the  note  as  a 
security  for  money  which  he 
was  at  some  future  time  to  pay 
for  stock-jobbing  transactions; 
and  that  plaintiffs  took  the  note 
after  it  was  due,  and  had  notice, 
of  the  illegal  consideration  be- 
fore the  bond  was  given: — 
Held,  first,  that  the  evidence 
did  not  support  the  plea,  which 
alleged  that  the  note  was  given 
to  secure  the  repayment  of 
money  already  advanced  by  TT.; 
and,  second,  that  as  the  note 
was  taken  after  it  was  due,  and 
the  bond  after  notice  of  the 
illegal  consideration,  they  were 
both  equally  void,  and  no  action 
could  be  maintained  on  the 
latter;  but  liberty  was  given  to 
the  defendant  to  amend  his  plea 
on  payment  of  costs,  and  to  the 
plaintiffs  to  reply  de  novo. 
Amort/  v.  Mery weather,  4  &  5 
G.  4/  86 

BOROUGH. 

See  Extortion. — Manor,  £• 
Mandamus. 

BRIGHTON. 
See  Duties. 

BURGESSES. 
See  Mandamus. — Charter. 

BUILDING  ACT. 

See  Conviction,  5. 

BY-LAW. 

See  Deputy. 

A  resident  inhabitant  of  a  town 
corporate  has  a  right  to  inspect 
and  take  copies  of  a  by-law  of  . 


CASE. 

\  the    corporation,    pending    an ' 

-  action  against  him  for  a  breach 

-  of  the  same,  although  he  is  not 
.   a  corporator;    and   mandamus 

will  lie  for  this  purpose.    Har- 
rison v.  Williams,  5  6.  4.    820 

.  .  CARRIER. 

See  Conviction,  3,  4. 

CASE. 
Action. — Ancient  Lights,  2 
Bankrupt. — Copyright. — 
.Disturbance. — Malicious 
Arrest. — Seduction. 

1.  Where  trustees  under  the  ge- 
neral turnpike  act,  by  improving 
the  course  of  a  public  road, 
had  effected    a    consequential, 

•  injury  to  a  private  individual, 
whose  estate  abutted  on  the 
road  : — Held,  that  they  were 
not  liable  to  an  action,  it  ap- 
pearing  that  they  had  not  ex 

'  ceeded  the  authority  given  them 
by  the  statute.  Eo/ton  v. 
Crowther,  5  G.4.  195 

2.  Running  water  is  originally 
publici  juris,  and  an  individual 
can  only  acquire  a  right  to  it  by 
applying  so  much  of  it  as  he 
wants  to  a  beneficial  purpose, 
leaving  the  rest  to  others,  who, 

.'"  if  they  acquire  a  right  to  it  by 
subsequent  appropriation,  can- 
not lawfully  be  disturbed  in  the 
enjoyment  of  it.  But  where 
the  gravamen  of  an  action  on 
the  case  for  disturbing  a  water- 
course was,  that  defendant  had 
erected  a  dam  above  plaintiff's 
premises,  on  the  river  L.  and 
widened  another  dam,  and 
thereby  prevented  the  yvater 
from  running  m  its  usual  course, 

'  and  in  its  usual  calm  and 
smooth  manner,  to  plaintiff's 
premises,  and  thereby  the  water 
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ran  in  a  different  channel,  and 
with  greater  violence,  and  in- 
jured the  banks  and  premises  of 
plaintiff,  but  without  alleging 
that  he  had  sustained  an  injury 
from  the  want  of  a  sufficient 
quantity  of  water;  and  the  jury 
having  negatived  any  injury  to 
the  plaintiff  from  the  causes 
assigned,  but  being  of  opinion 
that  the  defendant  ought  not  to 
keep  the  water  pent  up  in  sum- 
mer time:  —  Held,  that  the 
plaintiff  was  not  entitled  to  a 
verdict.  Williams  v.  Mortand, 
5  G.  4.  5H3 

CERTIORARI. 

1 .  Where  a  defendant  bad  removed 
an  indictment  from  the  sessions 
into  this  court  by  certiorari,  and 
was  convicted,  but  died  before 
he  could  be  brought  up  for 
judgment : — Held,  that  bis  bail 
were  liable  to  pay  the  taxed 
costs  of  the  prosecution,  under 
5  W.  and  M .  c.  1 1 .  s.  3.  Rex 
v.  Turner,  5  G.  4.  816 

2.  Certiorari  issued  to  the  Judge 
of  an  inferior  jurisdiction  to 
return  the  practice  of  his  Court. 
Williams  v.  Lord  Bagot,  5  G. 
4.  *3\5 

.  Where  a  defendant,  in  an  action 
brought  in  an  inferior  Court  for 
defamation,  after  entering  a 
common  appearance,  and  suf- 
fering judgment  by  default,  re- 
moved the  proceedings  by  cer- 
tiorari into  this  Court  without 
entering  into  any  recognizance  : 
Held,  that  the  case  was  within 
51  G.  3.  c.  124.  s.  3..  and  the 
Court  awarded  a  procedendo 
for  the  defendant's  default  in  not 
entering  into  the  recoguizance 
thereby  required,  the  damages 
being  laid  only  at  13/.  Le$  v. 
Goodlad,  5  G.  4.  350 
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CERTIFICATE. 

See  Evidence,  T — Ship,  2. — 
Costs,  S,  4. — Bankrupt,  1, 
%  3.— Settlement  by  Cer- 
tificate. 

CHARTER. 

See  Deputy. — Mandamus,  1. 
Manor,  £. 

Where  the  modern  charter  of  a 
corporation,  consisting  of  a 
mayor,  eleven  aldermen,  eighteen 
assistants,  and  eighteen  common 
council-men,  after  directing  that 
the  corporate  officers  should  for 
ever  thereafter  be  nominated 
and  chosen  out  of  the  free  bur- 
gesses,  proceeded  \q  nominate 
the  first  corporate  officers,  and 
amongst  the  common  council- 
men  was  named  one  who  was 
not  at  the  time  of  his  nomination 
a  free  burgess : — Held,  that 
he  was  entitled,  by  virtue  of  his 
nomination,  to  all  the  privileges, 
and  to  exercise,  the  office  of  a 
free  burgess  of  the  borough. 
Rex  v.  Perkins,  5  G .  4.       427 

CHARTER  PARTY. 
See  Ship,  3. 

In  a  charter  party  on  the  St.  P. 
for  a  voyage  from  G.  to  bring 
home  a  cargo  to  Europe,  it  was 
stipulated  that,  in  the  event  of 
the  non-arrival  at  the  same 
port  of  another  ship  called  the 
G.  (which  had  been  chartered 
by  the  same  parties,  and  was 
then  at  sea,)  then  the  charter  on 
the  G.  should  be  void  to  all 
intents  and  purposes  whatso- 
ever :  —  Held,  that  the  word 
"non-arrival"  could  not  be 
construed  so  as  to  defeat  the 
purposes    of   the  voyage    for 

•   which  the  G.  had  been  char- 


COMMON,  RIGHT  OF. 

tered,  and  her  non-arrival  for 
those  purposes  not  being  attri- 
butable to  the  fault  of  the  char- 
terers, the  charter  on  the  St.  P. 
became  void,  and  the  charterers 
were  not  bound  to  provide  her 
with  a  cargo.  Soames  v.  Lo- 
nergan,  4  &  5  G.  4.  74 

CHURCH. 
See  False  Imprisonment. 

CLERK. 
See  Simony. — Prohibition. 

COLCHESTER. 
See  Charter. 

COMMISSIONERS. 

See  Common,  right  of. — Ma- 
nor, 2.— Duties. 

COMMITMENT. 

See  Custody,  Change  of. 

COMMON,  RIGHT  OF. 

Where  commissioners  under  an 
inclosure    act    awarded,     that 

-  certain  persons,  entitled  to  a 
right  of  common  in  certain 
commonable  lands,  "  shall  for 
ever  hereafter  use  and  enjoy  the 
said  commonable  place  as  a 
common  pasture,  exclusive  of 
alt  others  whatsoever: — Held, 
that  the  right  of  the  commoners 
was  still  subservient  to  the  right 
of  the  lord  to  take  stone,  it 
appearing  that  both  before  and 
since  the  award,  the  lord  had 
exercised  that  right;  and  that 
an  action  was  not  maintainable 
against  his  lessee,  although  the 
soil  had  latterly  been  subverted 
to  an  unusual  extent.  It  seems, 
however,  that  if  the  lord  wan- 
tonly and  unnecessarily    exer- 


CONVICTION. 

cisea  his  rights  to  the  injury  of 
the  commoners  of  pasture,  he  is 
liable  to  an  action.  Place  v. 
Jackson,  5  G.  4.  318 

COMPURGATORS/ 
See  Debt. 

CONSPIRACY. 
See  Evidence,  4. 

CONSTABLE. 

See  False  Imprisonment. 

CONTRACT. 

See  Simony. — Trover,  1. — 
Damages,  1. — Usury,  1,'  2. 
Settlement  by  Hiring 
and  Service,  3. 

CONVICTION. 

See  Certiorari,  l. — Justices. 

1.  The  costs  to  be  paid  by  offend- 
ers under  the  Stage  Coach  Act, 
50  G.  3.  c.  48.,  roust  be  ascer- 
tained by  the  conviction,  or  it  is 
bad.  Rex  v.  Payne,  4  &  5  G. 
4.  72 

2.  The  3  G.  4.  c.  110.  makes  it 
an  offence  for  any  person  to  be 
found  carrying  and  conveying, 
file,  uncustomed  brandy,  and 
"  upon  the  oath  of  one  or  more 
credible  witness  or  witnesses," 
the  offender  is  liable  to  be  sent 
on  board  a  king's  ship,  if  be  is 
fit  and  able  to  serve  in  the  navy, 
and  if  not,  to  pay  a  pecuniary 

. .  penalty.  Where  a  conviction 
.  stated  that  R.  A.  was  duly  con- 
,  victed  before  the  justice  of  hav- 
ing been  found  "  carrying  and 
conveying"  brandy  liable  to  sei- 
zure, without  stating  that  he  had 
been  convicted  of  that  offence 
"  upon  the  oath  of  a  credible 
witness :"— Held,  that  the  con- 
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viction  was  bad,  and  the  defen- 
dant was  discharged.  Ex-parte 
Aldridge,  4  &  5  G.  4.  83 

3.  The  driver  of  a  stage  van,  tra- 
velling to  and  from  London  to 
York,  is  a  common  carrier  with- 
in the  meaning  of  3  Car.  I.  c.l. 
and  subject  to  the  penalties 
thereof,  for  travelling  on  Sunday. 
Rex  v.  Middleton,  5  G.  4.  824 

4.  A  conviction  on  the  5  Ann,  c. 
14.  s.  2.  against  a  common  car- 
rier, for  having,  in  that  capacity, 
game  in  bis  possession,  need  not 
negative  the  defendant's  qualifi- 
cation to  kill  game ;  neither  is  it 
necessary  to  aver,  that  he  had 
the  game  in  his  possession 
"  knowingly/'  Hex  v.  Marsh, 
5G*  4.  260 

5.  Where  justices  omitted  to  set 
out  on  the  record  of  a  convic- 
tion on  the  building  act,  the 
evidence  adduced  on  the  hearing 
of  the  information,  as  nearly  as 
possible  in  the  words  used  by 
each  of  the  witnesses,  in  pur- 
suance of  the  3  6,4.  c.  23.,  a 
mandamus  issued  to  compel 
them  to  do  so.  In  re  Rix,  5 
G.  4.  352 

CO-PARCENERS. 
See  Manor. 

COPYHOLD. 
See  Manor. — Mandamus. 

COPYRIGHT. 

1.  The  privilege  conferred  by  the 
copyright  acts  of  this  country 
do  not  extend  to  books  printed 
abroad,  dementi  v.  Walker, 
5  G.  4.  698 

2.  Where  the  author  of  a  musical 
composition  sold  the  right  of 
publishing  it  to  a  music-seller 
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in' Paris,  in  18 14,  reserving  to 
himself  die  right  of  publishing 

.  it  in  England,  and  in  the  same 
year,  he  sold  the  work  to  A.  an 
English  music-seller,  by  parol, 
who  immediately  published  it ; 

.  and  in  18 IB,  B,  another  Eng- 
lish music  seller,  bought  a 
French  copy  of  the  composition 
in  the  fair  way  of  his  trade,  at 

.    Paris,. and  republished  it  here 

•    on   his  own  account;    and  in 

,     1822,    the   author   executed   a 
valid  assignment  of  the  copy 
right  to  A.  in  writing: — Held, 
that  A.  could  not  maintain  an 

.    action   against   B.  for   piracy. 

■.    Clemently  v.  Walker,  5  G.  4.598 

CORPORATION. 

See  'Deputy. — Mandamus. — 
By-Law. — Charter,  1. 

COSTS. 

See  Bond,  1. — Conviction,  I. 
— Attorney,  2. — Pleading, 
1. —  Security  for  Costs. — 
Ejectment,  3. —  Hundred, 
l. —  Certiorari,  1. — Prac- 

.    tice,  1. — Holding  to  Bail,! 
]. — New  Trial,  1. — Award, 
2. — Set  Off,  1. — Bail,  2. — 
Bankrupt,  3. — Appeal. — 
Assignees. 

] .  Where,  to  an  indictment  at  the 
assizes  for  a  misdemeanor,  de- 
fendants consented  to  plead  guil- 
ty, upon  an  understanding  that 
they  were  not  to  be  brought  up 
for  judgment,  and  no  stipula- 
tion having  been  then  made  by 
the  prosecutor  for  the  payment 

,  of  his  costs : — Held,  that  he  was 
not  afterwards  entitled,  to.  a  rule 
on  .the  Crown  side  to  have  his 
cpsts  i  taxed. .  Ilex  v.  Rawson, 

■.  4&-5..G.-  4,    ,  .  ..  •  J24 


COSTS. 

2.  Where  an  inquisition  of  damages 
was  excessive,*  and  the  Court 
granted  a  rule  for  setting  it  aside, 
leaving  it  toan  arbitrator  to  say 
for  what  sum  the  verdict  should 
stand  (nothing  being  said  at  the 
time  as  to  costs),  and  the  arbi- 
trator reduced  the  damages  con- 
siderably :  Held,  that  the  plain- 
tiff was  not  entitled  to  the  costs 
of  setting  aside  the  inquisition. 
Lewis .  v.  Harris,  4  &  5  G.  4. 

129 
3."  A  Judge's  certificate  that  a  tres- 
pass is  wilful  and  malicious,  to 
entitle  a  plaintiff  to  his  full  costs, 
under  the  8  &  9  W.  3.  c.  1 1,  s. 
4.,  need  not  be  granted  at  the 
time  of  the  trial  in  open  Court, 
but  may  be  granted  at  any  time 
between  verdict  and  final  judg- 
ment. Woolley  v.  Whitby,  4& 
5  G.4.  147 

4.  Under  the  stat.  22  8c  2:3  Car.  2. 
c.  9-,  a  Judge's  certificate  for 
costs  in  actions  of  assault  and 
battery,  may  be  granted  at  any 
time  between  verdict  and  final 
judgment.  Johnson  v.  Stanton, 
4&5  G.  3.  156 

5.  Where  a  defendant  was  arrest- 
ed for  a  debt  of  1 5l.  and  paid 
into  Court  61.  which  the  plain- 
tiff took  out  and  dropped  the 
action : — Held,  that  although  the 
defendant  bad  offered  to  pay  the 
61.  before  action  brought,  he 
was  not  entitled  to  have  his  costs 
taxed  under  43  G.  3.  c.  46.  s.  3. 
Davcy-v.  Renton,  5  G .  4.     1 86 

6.  By  a  Judge's  order  the  defen- 
dant was  allowed  to  go  to  trial, 
upon  payment  of  a  certain  sum 
of  money,  together  with  the 
costs  of  the  cause  up  to  the  date 
of  the  order ;  and  the  defendant 
having  recovered  a  verdict  with- 
out, previously  complying  with 
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the  terms  of  the  order :— Held, 
that  the  costs  taxed  in  his  favour 
on  the  postea  could  not  be  set 
off  against  the  .  interlocutory 
costs,  so  as  to  deprive  the  plain- 
tiff's attorney  of  his  lien.  As* 
pinall  v.  Stamp)  5  G.  4.      716 

COUNSEL. 

If  the  counsel  for  the  defendant 
on  the  trial  of  an  indictment  for 
a  misdemeanor  opens  new  facts, 
in  his  address  to  the  jury,  and 
afterwards  declines  calling  wit 
nesses  to  prove  the  facts  so 
opened,  the  counsel  for  the  pro 
secution  is,  notwithstanding,  en- 
titled to  a  general  reply.     Rex 

•    v.  Bignold,  4  &  5  G.  4.        70 

COUNTY  CLERK. 
See  County  Court. 

COUNTY  COURT. 

The  County  Clerk  of  Middlesex 
is  entitled  to  take  the  following 
fees  upon  the  hearing  and  deter- 
mination of  suits  in  his  court, 
viz.  upon  the  appearance  of  both 
parties  upon  the  first  summons 
and  determination  of  the  cause, 
Ss.  Id.;  upon  an  order  nisi  in 
consequence  of  the  non-appear- 
ance of  the  defendant  upon  the 
first  summons,  2«.  ;  and  upon 
execution  on  a  judgment  against 
the  defendant,  35.  4rf. ;  which 
sums  include  the  fees  to  the 
county  clerk,  bailiffs,  and  criers. 
Rex  v.  The  County  Clerk  of 
Middlesex,  5  G.  4.'  273 

COVENANT. 

See  Baron  &  Feme. — Ship,  3 

].. Lime  kilns,  though  erected  for 
.  the  purposes  of  trade,  during 
,    the  continuance  of  a  lease  by 
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indenture,  containing  a  general 
covenant  to  repair,  cannot  be 
removed  by  the  tenant  without 

.  a    breach    of   such    covenant., 
Thresher  v.  The  East  London 
Water  Works  Company,  4  &  5 
G.4.  62 

2.  Covenant,  "  not  to  let,  set,  as- 
sign, transfer,  set  over,  or  other- 
wise  part  with,  the  premises  de- 
mised, or  the  lease,"  of  a  coffee- 
house, is  not  broken  by  proof  of 
a  deposit  of  the  lease  with  the 
brewers  of  the  lessee,  as  a  se- 
curity for  beer  supplied  to  the 
house.      Doe  v.  Hogg,  5  G.  4. 
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CUSTODY,  CHANGE  OF. 

A  prisoner  under  criminal  process 
in  the  House  of  Correction  can- 
not be  brought  up  by  habeas 
corpus,  for  the  purpose  of  being 
charged  in  the  custody  of  the 
marshal  upon  a  bailable  writ, 
and  recommitted  to  his  former 
custody  so  charged.  Guthrie  v. 
Ford,  5G.  4.  271 

CUSTOM. 

See  Settlement  by  Certifi- 
1  cate.  —  Trespass,  1.  —  Ex- 
tortion.— Manor  2.  . 
1.  A  custom  "  that  all  the  tenants, 
resiants,  and  inhabitants  of.  a 
manor,  shall  grind  at  the  lord's 
mill  all  their  corn  and  grain,  as 
well  growing  withiu  the  manor  as 
brought  from  other  places,  and 
spent  grouud  in  their  houses," 
may  be  a  good  custom,  but  it 
shall  not  extend  to  restrain  tlie 
inhabitants  who  do  not  grow 
corn  and  grain  of  their  own,  from 
using  ground  corn  or*  flour, 
though  it  may  not-  have  been 
ground  or  grown  within  the 
manor.  Richardson  v;  Walker, 
5  G.  4.  498 
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3.  By  the  custom  of  a  numor,  the 
tenants*  resiants  and  inhabitants 
thereof  were  bound  to  grind  all 
their  com,  grain  and  malt,  as 
well  growing  within  the  manor 
as  brought  from  other  places, 
and  spentground  in  tbeirhouses, 
at  two  ancient  mills  belonging  to 
the  lord,  or  one  of  them,  at  their 
own  option;  and  the  lord  having 
pulled  down  one  of  the  mills,  so> 
as  to  deprive  the  tenants,  &c.  of 
their  option :  Held,  that  the  cus- 
tom was  suspended.  Richard- 
son*. Cape*,  5  G.  4.  518 

CUSTOMS. 
See  Conviction,  3. 

DAMAGES. 

See  Costs,  «.— Ship,  «. — Cer- 
tiorari, 3. —  Procedendo, 
1. — Bankrupt,  3. 

Where  a  contract  for  delivering 
a  quantity  of  bacon  by  a  given 
time  tfas  broken: — Held,  that 
the  damages  were  to  be  esti- 
mated by  the  price  of  bacon, 
of  the  same  description,  at  or 
about  the  time  when  the  con- 
tract wafc  broken,  and  not  at  the 
time  when  the  damages  were 
assessed.  Gaimford  v.  Carroll, 
4&5G.4.  161 

DEBT. 

See  Bankrupt,1,2,3.— Duties. 
— Overseers  and  Church- 
wardens. 

To  debt  on  simple  contract,  the 
defendant  pleaded  "  nil  debet 
per  legem/1  and  applied  to  the 
Court  to  assign  die  necessary 
number  of  compurgators  towage 
his  law,  but  the  Court  refused 
to  interfere.  King  v.  Williams, 
4&5G.4.  3 
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DEFAMATION. 

See  Certiorari,  3. 

DEMURRER. 
See  Abatement,  1. 

DEPUTY. 

By  charter,  the  corporation  of 
Gravesend  were  to  have  a  capi- 
tal seneschal,  or  high  steward, 
and  a  sub-seneschal,  or  under 
steward,  by  the  latter  of  whom 
the  judicial  and  ministerial  func- 
tions of  8,  recorder  were  to  be 
performed,  but  no  authority  was 
given  him  to  appoint  a  deputy, 
and  although  a  by-law  of  the 
corporation  required  that  the 
under-steward,  or  his  sufficient 
deputy,  should  be  attendant  at 
every  court,  to  discharge  the  du- 
ties of  his  office  :  Held,  that  the 
under-steward  could  not  appoint 
a  deputy  generally  to  discharge 
all  his  ministerial  duties.  Scmbte, 
that  he  might  appoint  a  deputy 
to  do  some  particular  ministerial 
act,  with  the  assent  of  the  cor- 
poration. Rtxv.  The  May  or, fa. 
of  Gravesend,  4  &  5  G.  4.    117 

DESCENT. 
See  Alienage. 

DEVISE. 

1 .  Testator  devises  to  his  daugh- 
ters, J.  and  £,,  "  their  heirs, 
executors,  and  administrators, 
equally  between  diem,  all  and 
every  his  messuages,  lends,  tene- 
ments, and  hereditaments,  both 
freehold  and  leasehold,  in  &c., 
to  have  and  to  hold  to  the  said 
J.  and  £.,  their  heirs,  executors, 
and  administrators,  equally  :w — 
Held,  that  the  testator,  by  this 
devise,  passed  all  his  interest  in 
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the  estates  to  his  daughters  in 
fee,  to  the  exclusion  of  Us  right 
heirs.    Doe  v.  Sparkes,  5  G.  4. 
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2.  Devise  "to  my  daughter,  M.G., 
all  the  houses,  out-houses,  gar- 
dens, and  other  property,  which 
I  hold  under,  Sec.  for  999  years. 
And  I  also  give  one  half  part  of 
my  books  to  my  daughter  M. 
aforesaid,  the  other  half  to  fny 
widow  S.  G. ;  to  be  equally  di- 
vided by  T.  S.  If  my  daughter 
M.  should  happen  to  die  unmar- 
ried, it  is  my  will  then  that  her 
part  aforesaid  shall  be  equally 
divided  amongst  all  my  brothers 
and  sisters,  share  and  share  alike, 
by  lot.  All  the  rest  and  remain 
der  of  my  property  I  give  and 
bequeath  to  S.  G.,  my  widow/" 
Testator's  daughter  died  unmar- 
ried, under  age,  and  intestate. 
The  leasehold  property  consist- 
ed of  four  tenements  vvhh  the 
appurtenances,  and  one  garden. 
Testator  had  one  brother  and 
three  sisters.  Query,  whether 
the  gift  over  of  the  daughter's 
"  part  aforesaid,0  comprehended 
the  whole  of  the  property  given 
to  the  daughter,  or  only  the 
books : — Held,  tjiat  it  included 
both.  Doe  v.  Gellr  5  G.  4.  387 

3.  Testator  devises  his  estate  to  his 
son  G.  "  to  hold  to  him  my  said 
son  G.  for  and  during  the  term 
of  his  natural  life;  and  from  and 
after  his  decease,  I  give  and  de- 
vise the  same  estates  unto  all  and 
every  the  child  and  children  of 
my  said  son  G.  lawfully  to  be 
begotten,  and  their  heirs  for  ever, 
to  hold  as  tenants  in  common 
and  not  as  joint  tenants.  But 
if  my  said  son  G.  should  die 
without  issue,  or  leaving  Issue, 
and  such  child  or  children  should 
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die  before  attaining  the  age  of 
$1  years,  or  without  lawful  issue, 
then  I  give  and  devise  the  same 
estates  onto  my  son  7*.  and  thy 
daughter  A.  and  my  son-in-law 
D.  and  their  heirs  for  ever,  to  hold 
as  tenants  in  common,  and  not  as 
joint  tenants."  Upon  testator's 
death,  hi*  son  G.  suffered  a  re* 
covery,  and  died  unmarried  and 
without  issue : — Held,  that  the 
devise  over  was  a  contingent  re- 
mainder with  a  double  aspect, 
and  was  defeated  by  the  destruc- 
tion of  the  particular  estate  by 
the  recovery.  Doe  v.  Sttby,  5 
G.4.  ,      108 

DISTRESS. 

&>*. Landlord  and  Tenant. 
Action. 

DISTURBANCE. 

See  Case. — False  Imprison- 
ment. 

No  action  will  lie  for  disturbing  a 
rookery.  Hannam  v.  Mockett, 
5G.4.     .  518 

DIVORCE. 
See  Baron  and  Feme. 

DOWER. 

See  Settlement  by  Estate. 
Baron  and  Feme. 

DUTIES. 

By  an  act  for  improving  the  town 
of  Brighton  and  preserving  the 
adjacent  coast  from  the  incur* 
sions  of  the  sea,  the  commis- 
sioners therein  named  were  em- 
powered to  collect  any  rate  or 
duty  which  they  should  think  lit 
to  order,  not  exceeding  the  sum 
of  3s./or  every  chaldron  of  coals 
landed  on  the  beach,  or  m  any 
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*  other  manner  brought  or. deli- 
vered within  the  town.  Where 
a  declaration  in  debt,  for  duties 
under  this  statute,  alleged,  that 
defendant,  on  divers  days  and 
times  between  Sec.  brought  and 
delivered  within  the  town  divers 
large  quantities,  in  the  whole 
amounting  to  a  large  quantity, 
to  wit,  68  chaldrons  and  four 
bushels  of  coals,  in  quantities 
on  each  of  the  said  days  and 
times  less  than  one  chaldron : 
Held,  that  the  duty  attached, 
though  the  defendant  did  not 
bring  into  the  town  at  any  one 
time  a  quantity  amounting  to  a 
chaldron :  Held  also,  that  plain- 
tiff might  take  judgment  for  the 
68  chaldrons,  and  enter  a  remit- 
titur for  the  residue.  Mills  v. 
Bunnell,  6  G.  4.  56 1 

DYING  DECLARATIONS. 

See  Evidence,  3. 

EAST  INDIA  COMPANY. 

See  Ship.     . 

ECCLESIASTICAL  JURIS- 
DICTION. 

See  Baron  and  Feme. — Prohi- 
bition. 

EJECTMENT. 

See  Devise,  1. — Covenant,  2. 
Notice  to  Quit,  I. 

1.  In  ejectment,upon  the  forfeiture 
of  a  lease  for  non-payment  of 
rent,  where  the  proviso  was,  that 
if  the  rent  was  in  arrear  for  2 1 
days,  the  lessor  might  re-enter, 
"  although  no  formal  or  legal 
demand  shall  be  made  for  pay- 
ment thereof :"  Held,  that  eject- 
ment for  non-payment  of  rent 
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within  the. time  stipulated  might 
be  maintained  against  the  lessee 
without  demanding  the  rent,  or 
actually  re-entering  the  premi- 
ses. -Doe  v.  Masters,  4  and  5 
G.4.  45 

;.  Although  this  case  might  not 
be  strictly  within  the  stat.  4  G. 
2.  c.  28.  s.  204.,  yet  the  Court 
refused  to  relieve  the  tenant  by 
staying  proceedings,  upon  bring- 
ing the  rent  in -arrear,  and  the 
costs  of  t  the  .ejectment,  into 
court,  after  trial.  Id.  50 

.  Though  the  Court  will  in  ge- 
neral stay  the  proceedings  in  a 
second  ejectment  upon  the  same 
title,  until  the  costs  of  the  first 
are  paid,  still,  it  seems,  that  if 
the  verdict  in  the  first  was  ob- 
tained by  fraud  and  penury,  the 
Court  will  not  restrain  the  party 
from  proceeding  until  the  costs 
are  paid.  Doe  v.  Thomas,  4*& 
5  G.  4.  145 

.  Judgment  in  ejectment  set  aside 
because  sigued  too  soon.  Doe 
v.  Hedges,  5  G.  4.  393 

ELECTION. 
See  Mandamus. 

ENTRY. 

See  Ejectment. 

EQUITY. 
See  Settlement  by  Estate. 

ERROR. 

See  Writ  op  Error,  1. — Infe- 
rior Jurisdiction. 

ESTATE. 

See  Devise,  I. — Manor. — Set- 
tlement by  Estate,  I.— 
Alienage. 


EVIDENCE. 
EVIDENCE. 

See  Ancient  Lights,  \ — 2.— 
Bankrupt,  1. — By  Law. — 
Conviction,  4 — 5. — Copy- 
right.—  Counsel. —  Cove- 
nant^.— Duties. — Extor- 
tion.— Guaranty. Jus- 
tices.  Landlord    and 

Tenant. — Libel,  1 — 2 — 3. — 
Limitations,  Statute  of, 

I.-^-Pleading,  1. Post- 

poningTrial. — Settlement 
by  Apprenticeship. — Set- 
tlement by  Certificate 
Settlement  by  Order  un- 
appealed  from. — Settle- 
ment by  Tenement,  I.- 
Trespass,  1. — Trial. — Va- 
riance, i.  - 

1 .  Where  A.  &  B.  had  dissolved 
partnership,  and  two  days  after- 
wards A.  drew  a  bill  in  the 
names  of  the  partnership,  which 
was  accepted  and  paid  by  C. 
without  consideration;  and  C 
afterwards  brought  assumpsit 
against  A.  &  B.  for  money  lent: 

#  — Held,  that  A.,  who  had  be- 
come bankrupt  and  obtained  his 
certificate,  was  a  competent  wit- 
ness for  B.  to  prove  that  the  ac- 
ceptance was  for  his  (AS a)  own 
sole  accommodation,  inasmuch 
as  E.was  merely  a  surety  within 
the  meaning  of  the  49  G.  3.  c. 
12 1.  s.  8.  and  might  have  proved 
under  A.'s  commission.  Moody 
v.  King,  4  8c  5  G.  4.  SO 

2.  In  an  action  by  the  assignees  of 
A,,  against  whom  a  commission 
was  sued  out  upon  the  petition 
of  the  assignees  of  B.,  and  no 
notice  being  given  to  dispute 
the  validity  of  the  commission : 
—Held,  upon  49  G.  3.  c.  12). 
s.  10.  that  proof  of  the  pro 
ceedings  under  A.'s  commission 
VOL.  iv.  3 
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was  sufficient  evidence  of  the 
petitioning  creditor's  debt,  with- 
out going  into  any  evidence  of 
the  validity  of  U/s  commission. 
Skaife  v.  Howard,  4  &  5  G.  4. 

I.  It  is  a  general  rule  in  criminal 
cases  that  dying  declaratiQns  are 
admissible  only  where  the  death 
of  the  deceased  is  the  subject 
of  the  charge,  and  the  circum- 
stances of  the  death  are  the 
subject  of  the  dying  declaration ; 
therefore,  where  a  defendant  had 
been  convicted  of  perjury,  and 
had  obtained  a  rule  nisi  for  a 
new  trial,  pending  which  he 
shot  the  prosecutor,  and  on 
shewing  cause  against  the  rule 
for  a  new  trial,  an  affidavit  of 
the  dying  declaration  of  the 
prosecutor,  relating  to  the  trans- 
action out  of  which  the  prosecu- 
tion for  perjury  arose,  was  ten- 
dered in  evidence : — Held,  that 
it  was  inadmissible.  Rex  v. 
Mead, ,4  &  5  G.  4.  120 

.  A  plaintiff  convicted  of  a  con- 
spiracy, is  not  incompetent  to 
make  an  affidavit  to  bold  a  de- 
fendant to  bail.  Park  v.  Strode- 
ley,  4  &  *  G.  4.  144 

.  Where  a  trader,  at  the  sugges- 
tion of  his  attorney,  called  a 
meeting  of  his  creditors,  to  be 
held  at  a  given  time  and  place, 
and  on  the  morning  of  that  day 
went  to  the  attorney's  office,  and 
inquired  of  him  whether  he  could 
safely  attend  the  meeting  with- 
out being  arrested  for  debt,  and 
the.  attorney  having  advised  him 
to  remain  at  the  office,  untilit 
was  ascertained  whether  the 
creditors  would  engage  to  give 
him  a  safe-conduct ;  the  trader 
remained  at  the  office  according- 
ly for  upwards  of  two  hours,  to 
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avoid  being  arrested  by  some  or 
■  one  of  his  creditors,  until  after 
the  attorney  had  attended  at  and 
returned  from  the  meeting: — 
Held,  that  what  passed  between 
the  attorney  and  the  trader,  was 
admissible  in  evidence,  upon  an 
issue  whether  the  latter  had 
committed  an  act  of  bankruptcy 
on  that  occasion.  Bramwell  v. 
Lucas,  5  G.  4.  367 

EXECUTORS. 

See  Award. — Practice,  1. 

EXTORTION. 

See  County  Court. 

Where  the  mayor  of  an  ancient  bo- 
rough, in  which  he  was  also  a 
justice  of  the  peace,  took  a  fee 
of  4*.  from  a  publican  resident 
within  the  borough,  for  renewing 
his  annual  license,  and  although 
it  appeared  that  for  57  years  a 
similar  fee  had  been  uniformly 
received  by  the  mayor  for  the 
time  being,  from  every  publican 
within  the  borough  applying  to 
•have  his  license: — Held,  that 
•  such  fee  was  illegal,  and  might 
bd  recovered  back  in  assumpsit 
for  money  had  and  received, 
without  notice  of  action.  Afor- 
gan  v.  Palmer,  5  G.  4.        283 

FALSE  IMPRISONMENT, 

To  an  action  of  assault  and  false 
imprisonment,  a  plea  bv  a  con- 
stable, that  the  plaintiff  illegal- 
ly, intentionally,  and  irreverently 
made  a  disturbance  in  church, 
whereby  the  performance  of  di- 
vine service  was  interrupted  and 
disturbed:  whereupon  defendant 
gently  laid  hands  upon  him,  took 
him  out  of  church,  and  detained 
'  him  in  custody  until  the  service 


was  over ;  and  it  appearing  in 
evidence  that  the  alleged  dis- 
turbance was  in  the  plaintiff  (an 
unauthorised  person)  having  read 
aloud  in  church,  between  the 
communion  service  and  the  ser- 
mon, a  notice  of  a  vestry  meet- 
ing : — Held,  that  the  plea  was 
no  answer  to  the  action  under 
the  1  W.  8c  M.  c.  18.  s.  18;  for, 
though  the  constable  might  turn 
the  plaintiff  out  of  church,  he 
had  no  right  to  detain  him  in 
custody.  Williams  v.  Glenisier, 
5G.4.  217 

FALSE  RETURN. 
See  Variance. 

FEES. 

See  County  Court. — Extor- 
tion.— Manor. 

FELONY. 

See  Bailor  and  Bailee. 

FINE. 

See  Manor. — Rules  ofPrison. 

FIXTURES. 

See  Covenant. 

FOREIGN  LAWS. 

See  Affidavit  to  hold  to 
Bail, 2. — Average,  J. 

FOREIGN  STATES. 
See  Alienage. 

FRAUDS,  STATUTE  OF. 
See  Partners. 

1.  Sales  of  goods  by  auction  are 
within  the  17th  section  of  the 
statute  of  frauds.  Kettworthy  v. 
Schofield,  5  G.  4.  556 

2.  Where,  at  a  public  auction  of 
goods,  the  conditions  of  sale 
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were  read  by  the  auctioneer  be- 
fore the  biddings  commenced, 
but  the  printed  catalogue  did 
not  refer  to  the  conditions,  nor 
were  they  attached  to  it,  and  the 
agent  of  the  defendant  was  de- 
clared the  highest  bidder  for  a 

.  Ipt,  and  the  auctioneer  put  down 
the  price  and  the  name  of  the 
agent  opposite  the  lot  in  the  sale 
catalogue :— Held,  that  this  was 
not  a  sufficient  memorandum  in 
writing  of  the  bargain  to  satisfy 
the  statute  of  frauds ;  but  if  the 
conditions  of  sale  had  been  an 
nexed  to  the  catalogue,  the  put- 
ting down  the  agent's  name  would 
have  been  sufficient  to  bind  his 
principal.     Id.  556 

3.  Where  goods  to  the  value  of 
144/.  were  made  pursuant  to 
order,  but  continued,  by  the  de- 
sire of  the  vendee,  upon  the 
premises  of  the  vendor,  except- 
ing a  part,  to  the  value  of  2/.  I  Gs. 
which  the  former  took  away:- — 
Held,  that  there  was  no  delivery 
and  acceptance,  of  the  goods 
within  the  meaning  of  the  1 7th 
section  of  the  statute  of  frauds. 
Thompson  v.  Macironc,  5  G.  4 
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FRAUDULENT  REMOVAL. 
Sec  Landlord  and  Tenant. 

GAME. 
See  Conviction,  4. 

GRANT. 
See  Ancient  Lights,  1. 

GUARANTY. 

Where,  on  the  trial  of  an  action 
upon  a  guaranty  for  the  payment 
of  work  done  for  a  third  person, 
the  plaintiff  at  first  shaped  his 

3K2 
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case  upon  the  guaranty,  but  af- 
terwards resorted  to  the  common 
counts,  and  made  out  the  defen- 
dant's liability  as  a  principal, 
and  recovered  a  verdict  on  those 
counts : — Held,"  that  the  verdict 
could  not  be  disturbed.  Semble, 
however,  that  the  bail  would  be 
discharged.  Edge  v.  Frost,  5 
G.4.  243 

HABEAS  CORPUS. 

See  Custody,  change  of.*— 

PftOCKDEN  OO,  1 .— SHEKLFF,  2. 

HAMLEJ. 
See  Hundred. 

HEIRS. 
See  Devi st,  l. — Mandamus. 

HIGHWAY. 

See  Case,  1. — Trespass,  ]. 

HOLDING  TO  BAIL. 

See  Costs,   5. Insolvent 

Debtor,   2. Malicious 

Arrest. — Sheriff,  2. 

1.  Where  an  attorney  arrested  the 
defendant,  and  held  him  to  bail 
for  his  bill  of  costs  amounting  to 
15/.,  and  the  costs  were  after- 
wards reduced  by  taxation  to  a 
sum  less  than  15/.,  the  Court  re- 
fused to  order  the  bail-bond  to 
be  delivered  up  to  be  cancelled. 
Thwaittsv.Ptper,bG.4.    KJ4 

HOUSE  OF  CORRECTION. 

See  Custody,  change  of. — 

Settlement  by  Hiring 

and  Service. 

hundred. 

1.  Where  the  inhabitants  of  a  town, 
not  within  a  hundred,  had  incur- 
red costs  in  defending  actions 
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brought  on  57  G.3.  c.  19-  s-  38. 
for  damages  done  by  riotous  as- 
semblies:— Held,  that  manda- 
mus would  not  lie  to  two  Justices 
of  the  town,  to  make  and  levy  a 
rate  for  paying  the  costs.  Hex 
v.  The  Justices  of  King's  Lynn, 
5G.4.  *778 

2.  To  support  an  action  upon  the 
9G,  I.e.  22.  s.8.  against  the 
hundred,  for  the  wilful  and  ma- 
licious destruction  of  stacks  of 
corn  by  fire,  it  is  sufficient  ,to 
give  such  evidence  as  may  rea 
sonably  induce  the  jury  to  be- 
lieve that  the  fire  was  wilful  and 
malicious.  Where  a  declaration 
upon  this,  act  alleged  the  notice 

*  of  the  fire  to  have  been  given  to 
the  parish,  instead  of  to  the 
town,  village,  or  hamlet,  as  re- 
quired by  the  statute  : — Held, 
that  the  t>bjectiao  was  cured  by 
the  verdict.  Reed  v.  The  Inha- 
bitants of  the  hundred  of  Gains- 
bury,  5  &.  4.  250 

HUSBAND. 

See  Ship,  3. 

INCLbSURE. 

See  Common,  Right  of. — 
Manor,  2. 

INDENTURE. 

See  Settlement  by  Appren- 
ticeship, 2. 

INDICTMENT. 

See  Abatement. 

INFANT. 
See  Pleading,  1. 

INFERIOR  JURISDICTION 

SeeCERTioRARi,3—  Proceden- 
do, 1. — Writ  of  Error,  1, 

This  Court  will  order  an  inferior 


Court  to  amend  its  record  Ac- 
cording to  the  facts  of  the  case 
as  they  occurred  below,  after  an 
imperfect  record  has  been  an- 
nexed to  a  writ  of  error  brought 
in  this  Court  upon  the  judgment. 
Williams  v.  Lord  Bagot,  5  G. 
4.  315 

INQUISITION. 

See  Costs,  2. — Damages,  1. 

INROLMENT. 

See  Annuity. 

INSOLVENT  DEBTOR. 

See  Security  for  Costs. 

1 .  Where  a  defendant  gave  a  pro- 
mise to  pay  a  debt  as  to  which 
he  had  been  discharged  under 
an  Insolvent  act: — Held,  that 
he  could  not  be  arrested  and 
held  to  bail  upon  such  promise. 
Butt  v.  Vine,  4  &  5  G.  4.    154 

2.  Where  a  defendant,  upon  his  pe- 
tition for  relief  under  the  insolvent 
act,  had  been  adjudged  to  remain 
in  custody  for  nine  months,  at  the 
suit  of  his  opposing  creditor,^., 
who  was  not  an  arresting  or  de- 
taining creditor,  and  the  marshal 
discharged  the  defendant  before 
the  nine  months  were  out: — 
Held,  that  he  was  liable  to  be 
arrested  and  held  to  bail  at  the 
suit  of  A.  for  the  same  debt. 
Edwards  v.  Tucker,  5  G.  4.  216 

3.  Where  a  defendant  was  ordered 
by  the  Insolvent  Debtors' Court 
to  remain  in  custody  at  the  suit 
of  certain  creditors  by  name, 
until  sixteen  months  had  expired, 
and  being  found  at  large  within 
six  months :— Held,  under  3  G. 
4.  c.  123.  that  any  of  his  sche- 
duled creditors,  though  not 
named  in  the  order,  might  arrest 


JUDGE. 

him,  and  cause  him  lobe  confined 
%   until  the  sixteen  months  were1 
expired.    Phillips  v.  Whitmore, 
5  G.  4.  347 

4.  An  order  for  the  discharge  of  an 
insolvent  debtor  under  the  small 
debts  act,  48  G.  3.  c.  122.  is  ab- 
.   solute  in  the  first  instance,  after 
.  due  notice  of  the  application  be- 
ing given  to  the  plaintiff  or  his 
,  attorney.  Davies  v.  Rogers,  5  G. 
4.  361 

INSURANCE. 

See  Average,  1. 

Where  a  vessel  was  so  damaged  by 
a  sea  peril,  that  in  order' to  ren- 
der her  seaworthy  it  would  cost 
as  much  to  repair  her  as  she  was 
originally  worth,  and  the  captain 
sold  her  to  a  purchaser  who  par- 
tially repaired  her,  and  sent  her 
upon  a  voyage  which  she  never 
completed,  in  consequence  of 
her  infirmity : — Held,  first,  that 
the  underwriters  were  liable  as 
for  a  total  loss,  though  the  ves- 
sel remained  in  specie  at  the  time 
she  was  sold ;  and  second,  that 
notice  of  abandonment  was  un- 
necessary to  entitle  the  owner 
to  recover.  Cambridge  v.  An- 
dertoti,  5  G.  4,  203 

INTEREST. 

See  Usury,  1—2. 

INTENDMENT. 

See  Settlement  by  Certifi- 
cate. 

JOINTURE. 
See  Baron  and  Feme. 

JUDGE. 

See  Costs,  3 — 4. 
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65? 


JUDGMENT. 

See  Costs,  1 — 3—4. — -Eject- 
ment, 4. — Pleading,  1. 

Practice,  3. — Procedendo, 
1. — Writ  of  Error,  1. 

JURISDICTION. 
See  Mandamus. 

JUSTICES. 

See  Conviction,  1.  —  Extor- 
tion.— Libel,  3. — Manda- 
mus.—  Settlement  by  Ap- 
prenticeship, 2. —  Settle- 
ment by  Tenement. 

1.  After  issue  joined,  and  notice  of 
trial  given  in  an  action  against  a 
magistrate  for  an  act  done  in  nis 
magisterial  capacity,  he  may 
withdraw  his  plea,  pay  money 
into  court,  "and  plead  de  novo* 
Nestor  v.  Newcome,5  G.4.  776 

2.  Where  magistrates  first  took  the 
examination  of  witnesses,  not  on 
•ath,  in  support  of  a  conviction, 
and  afterwards  swore  them  to 
the  truth  of  their  evidence,  the 
court  expressed  its  disapproba- 
tion of  the  practice.  The  King 
v.  Kiddy,  5  G.  4.  734 

LANDLORD  AND 
TENANT. 

See  Action. — Ejectment,  1,2. 

I.  The  statute  1 1  G.  2.  c.  19-  ap- 
plies to  all  cases  where  a  land- 
lord is,  by  the  conduct  of  his 
tenant  in  removing  goods  from 
premises  for  which  rent  is  due, 
turned  over  to  the  barren  right 
of  bringing  an  action  for  his 
rent.  Where  a  tenant  openly, 
and  in  the  face  of  day,  and  with 
notice  to  his  landlord,  removed 
his  goods  without  leaving  suffi- 
cient on  the  premises  to  satisfy 
the  rent  then  due,  and  the  land- 
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lord  followed  and  distrained  the 
goods: — Held,  that  although 
the  removal  might-  not  be  clan- 
destine,  yet  as  it  was  fraudulent 
<which  was  a  question  for  the 
jury),  the  landlord  was  justified 
under  the  statute.  Opperman 
v.  Smith,  4&5G.4.  33 

t  2.  Defendant  hired  of  plaintiff 
apartments  in  his  •  dwelling- 
house  at  a  fixed  re»t»  payable 
half-yearly,  and  entered  into 
possession  at  Michaelmas,  1822. 
.  At  Ltf^^,18$S,  hepaidone 
half-year's  rent,  and  at  fyidsum- 
mer  following  gave  up  posses- 
sion, without  having  given  any 
notice  to  quit;  but  at  Michael- 
mas  in  the  same  year,  he  paid 
another  half-year's  rent.  At 
Lady-day,  1S24,  plaintiff  de- 
manded a  third  half-year's  rent, 
which  defendant  refused  to  pay. 
In  an  action  of  use  and  occu- 
pation for  that  half-year's  rent : 
— Held,  that  a  tenancy  from 
year  to  year  could  not  be  in- 
ferred from  these  facts,  and 
therefore  that  the  action  was 
not  maintainable*  Wilson  v. 
Abbott,  5  G.  4.  693 

tEASE. 

See  Covenant,  i,2# 

LESSOH  AND  LESSEE. 

See  Common,  Right  of.— 

Ejectment,  l,  2. 

LIBEL. 
See  Postponing  Trial. — 

?*IAI-. 

1.  in  aa  action  by  an  attorney  for 
a  libel,  the  declanttkrti  averred, 
that  the  libti  was  "  of  and  con- 
cerning him  generally,"  and  "of 
and  concerning  him  in  his  biiai 


LIBEL. 

ness  and  profession  of  an  attor- 
ney:"— Held,  that  this  was  a 
divisible  allegation,  and  that 
though  the  plaintiff  could  not 
prove  he  was  a  certificated  or 
practising  attorney  at  the  time 
the  libel  was  published,  yet  he 
was  entitled  to  maintain  the  ac- 
tion for  the  libel  on  his  charac- 
ter generally.  Lewis  v.  Walter, 
5  6.4.  810 

\.  Where,  to  a  declaration  for  a 
libel  imputing  to  the.  plaintiff 
barbarous  cruelty  to  his  horse, 
the  defendant  pledded  pleas  of 
justification;  first,  that  (he  libel 
was  true  in  all  its  particulars, 
and  second,  that  it  was  true  in 
substance  and  effect;  and  the 
jury  found  that  the  first  plea 
was  true,  with  the  exception  of 
two  statements  containing  par- 
ticulars of  aggravated  cruelty  to 
the  horse,  and  that  the  second 
was  true  in  substance  and  effect, 
and  gave  a  shilling  damages, 
subject  to  the  opinion  of  the 
Court  as  to  the  propriety  of 
their  verdict : — field,  that  their 
verdict  was  right.  Weaver  v. 
Lloyd,  $  G.  4.  230 

.  A  plea,  stating  that  libellous 
matter  complained  of  "  is  true 
in  substance  and  effect,"  means 
that  it  is  true  in  every  material 
particular.     Id.  ib. 

.  In  an  action  for  a  libel,  the  de- 
claration stated,  that  plaintiff 
was  an  attorney,  and  had  been 
employed  by  the  parishioners 
of  the  parish  of  St.  M.  as  vestry 
clerk ;  that  while  he  was  such 
vestry  clerk,  certain  prosecu- 
tions were  preferred  against  one 
M.  for  certain  misdemeanours, 
and  that  in  furtherance  of  such 
proceedings,  and  to  bring  the 
same  to  a  successful  issue,  cer- 
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tain  sums  of  money  belonging 
to  the  parishioners  were  appro- 
priated and  applied  to  the  dis- 
charge of  the  expenses  and  law 
charges  incurred  on  account  of 
the  said  proceedings;  yet  de- 
fendant, intending  to  injure 
plaintiff  in  his  profession  or  an 
attorney!  and  to  cause  him  to 
be  esteemed  a  fraudulent  prac- 
tiser  in  his  said  profession,  and* 
in  his  office  as  vestry  clerk,  and 
to  be  a  person  unfit  to  be 
trusted  therein,  and  to  deprive 
him  of  the  same,  and  to  cause 
it  to  be  suspected  that  plaintiff 
had  fraudulently  appropriated 
money  belonging  to  the  parish, 
falsely  and  maliciously  pub- 
lished of  and  concerning  plain- 
tiff, and  of  and  concerning  his 
conduct  in  his  office  of  vestry 
clerk,  and  of  and  concerning 
the  matters  aforesaid,  the  libel. 
When  the  libel  was  produced  at 
the  trial,  the  imputation  ap- 
peared to  be,  that  plaintiff  had 
appropriated  money  belonging 
to  the  parishioners  in  discharge 
of  the  expenses  of  the  prosecu 
tion  after  they  had  terminated 
— Held,  not  a  material  variance, 
for  the  character  of  the  libel 
was  not  altered,  the  misconduct 
imputed  to  plaintiff  being  the 
same,  whether  the  money  was 
so  applied  before  or  after  the 
termination  of  the  prosecution, 
and.  the  averment  that  the  libel 
was  published  of  and  concern- 
ing the  matters  aforesaid,  not 
making  it  necessary  to  prove 
literally  that  the  libel  did  reljUe 
to  all  the  matters  previously 
stated:— Held,  also,  that  other 
libels  published  by  plaintiff  of 
defendant,  not  relating  precisely 
to  the  same  subject,  could  not 
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be  received  in  evidence,  either 
in  bar  of  the  action  or  mitiga- 
tion of  damages.  May  v. 
Brown,  3  G.  4.  670 

5.  Where,  to  a  declaration  for  a 
libel  in  a  newspaper,  defendants 
pleaded,  first,  that  the  libellous 
matter  was  a  true  and  correct 
account  of  a  statement  made 
by  A.  &  B.  before  a  magistrate; 
and  second,  that  the  facts  there- 
in stated  were  true;  and  the 
jury  found  for  the  defendants 
on  the  first  plea,  and  for  the 
plaintiff  on  the  second : — Held, 
that  the  plaintiff  was  entitled  to 
judgment,  non  obstante  vere- 
dicto, on  the  first  plea,  on  the 
following  grounds :  1 .  The  state- 
ment, though  correct,  did  toot 
relate  to  a  matter  of  which  the 
magistrate  had  cognizance.  2. 
The  defendants  had  printed  and 
published  that  which  would  not 
have  been  actionable  as  oral 
slander,  and  consequently  were 
not  protected  by  giving  the 
names  of  the  authors  at  the 
time  of  the  publication.  And 
3.  Supposing  the  matter  action- 
able as  oral  slander,  the  defend- 
ants had  not  by  their  plea  offered 
themselves  as  witnesses  to  prove 
the  words  against  the  authors. 
M'Gregor  v.  Thwaites,  5  G«  4. 
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LIEN. 
See  Attokney,  2.— Set  off,  1. 

LIGHTS. 

See  Ancient  Lights,  1, 3. 

LIMITATIONS,  STATUTE 
OF. 

1.  Where,  upon  demand  made  of 
payment    of    two    promissory 


SSO  MALICIOUS  ARREST. 

notes  over  due  ten  years,  the 
-'  defendant  said,  "  I  cannot  af- 
•'•'  ford  to  pay  my  new  debts,  much 
'    less  my  old  ones :" — Held,  that 
the  jury  were  warranted  in  ne- 
gativing this  as  evidence  of  a 
;    subsisting  debt  to  take  the  case 
out  of  the  statute  of  limitations. 
Knott  v.  Fa rren,  5  G.  4.      179 
2.  Paying  money  into  Court  upon 
*    assumpsit  for  goods  sold  and 
'    delivered,'  does  not  deprive  the 
defendant  of  the  benefit  of  the 
'    statute  of  limitations  as  to  the 
residue  of   plaintiff's  demand. 
Long  v.  Greville,  5  G.  4.     632 

LORD  OF  MANOR. 

See  Common,  Right  of. — Cus- 
-    tom,  I — 2. —  Mandamus. — 
Manor,  2. 

MALICIOUS  ARREST. 

See  Arrest. 

Where  A.  arrested  B.  upon  the* 
advice  of  his  special  pleader 
that  he  had  a  good  cause  of  ac- 
tion, but  afterwards,  upon  be- 
ing ruled  to  declare,  discon- 
tinued proceedings,  and  B 
brought  an  action  for  a  mali- 
cious arrest  without  any  reason- 
able or  probable  cause : — Held, 
that  the  "  reasonableness  or 
probability  of  the  cause"  was  a 
mixed  question  of  law  and  fact 

.  for  the  jury  to  decide ;  and  that 
they  were  rightly  told  by  the 
Judge  at  Nisi  Prius,  that  if  they 
believed  the  defendant  to  have 
acted  bon&  fide  upon  the'  ad 
vfee  he  had  received,  he. was 
-  entitled  to  a  verdict;  otherwise 
they  ought  to  find  for  the  plain- 
tiff. Kavenga  v.  Mackintosh, 
5G.4.  187 


MANDAMUS. 
MALICIOUS  INJURY/ 

See  Hun  dred,  2. 

MANDAMUS. 

See  By-Law. — Conviction,  4t 
-5. — Manor,  2. 

1 .'  Mandamus  will  not  lie  to  com- 
pel a  corporation  to  elect  mem- 
bers of  an  indefinite  body; 
therefore,  where  a  charter  au- 
thorized the  mayor  and  re- 
corder, or  their  respective  de- 
puties, and  the  rest  of  the  alder- 
men of  a  borough  for  the  time 
being,  or  the  greater  part  of 
them,  from  time  to  time,  and  at 
all  times  thereafter,  as  often  and 
when  to  them  should  seem  fit 
and  necessary,  to  nominate, 
chuse,  and  prefer  so  mrfny  and 
such  persons  to  be  free  bur- 
gesses of  the  borough,  as  they 
pleased;  and  to  those  free  bur- 
gesses so  to  be  chosen,  to  ad- 
minister an  oath  for  their  fide- 
lity to  the  borough,  the  Court 
refused  to  grant  a  mandamus  to 
compel  the  mayor  and  aldermen 
to  proceed  to  the  election  of 
free  burgesses,  or  to  hold  a 
meeting  for  the  purpose  of  con- 
sidering the  propriety  of  pro- 
ceeding to  such  an  election,  in 
order  to  fill  up  vacancies  in  the 
aldermanic  body,  and  the  then 
existing  body  of  free  burgesses, 
respectively,  fie*  v.  The  Mayor, 
#e.  of  Fuwejf,  4  &  5  G.  4.     1 32 

2.  Mandamus  refused  to  com- 
mand justices  to  rehear  an  ap- 
plication for  an  alehouse  license, 
which  tltey  had  refused,  though 
it  was  suggested  that  their  re- 
fusal proceeded  from  a  mis- 
taken view  of  their  jurisdiction. 
The  King  v.  Farringdon  With- 
out, 5G.4.  735 


MANOR. 

3.  Mandamus  does  not  lie  to  the 
mayor  and  aldermen  of  *  bo- 
rough, requiring  them  to  as- 
semble for  the  purpose  of  con- 

•  sideling    the  propriety  of   re- 
:  moving  non-resident   members 

of  their  body,  no  serious  injury 
or  inconvenience  to  the  inha- 

•  bitants  being  suggested  as  re- 
sulting from  such  non-residence. 
The  King  v.  The  Mayor  of 
Portsmouth,  5  G.  4.      .       767. 

4.  Where  a  person  claiming  as 
:   heir-at-law  of  the  tenant  last 

seised  of  a  copyhold,  was  re 
fused  admission  by  the  lord, 
and  a  mandamus  issued,  but 
the  lord,  in  his  return  thereto, 
did  not  deny  the  heirship,  ex 
cept  argumentatively,  the  Court 
ordered  a  peremptory  manda- 
mus to  go.  Rex  v.  The  Brem- 
er's Company,  5  G .  4.  492 

MANOR. 

Set  Common,  Right  of. 

Custom,  1,2. — Mandamus. 

1.  Tenants  in  co-parcenery  of  a 

•  copyhold  estate  are  in  law  but 

•  one  heir;  and  it  seems  that  they 
are  entitled  to  admittance  upon 
payment  of  one  fine  to  the  lord, 

-  and  one  set  of  fees  to  the  steward 

-  of  the  manor.  Rex  v.  The 
Lord  of  the  Manor  of  Bonsall, 
5  G.  4.  825 

2.  The  bailiff  and  burgesses  of  an 

•  ancient  borough  had  been  time 

•  •  immemorially  lords  of  the  ma- 

nor, and  owners  of  the  Guild- 
hall within  the  borough,  and  by 
a  charter  of  P.  &  M .  power  was 
granted  to  them  to  hold  manor- 
courts  in  the  Guildhall  twice  in 
every  year,  as  of  ancient  time, 
and  until  1810  such  courts  had 
been  time  immemorially*  held. 


NEW  TRIAL.       861 

In  that  year  commissioners, 
under  an  inclosure  act,  awarded 
to  Lord  //.  all  the  said  manor, 
with  the  rights,  members,  courts, 
view  of  frank-pledge,  excepting 
to  the.  bailiffs  and  burgesses  the 
Guildhall,  &c.:  —  Held,  that 
this  exception  did  not  exclude 
the  new  lord's  right  to  hold  his 
manor-courts  in  the  Guildhall. 
Rex  v.  The  Bailiffs,  fa.  of  II- 
chester,  5  G.  4.  324 

MARRIAGE  SETTLE- 
MENT. 

See  Annuity. 

MARSHAL. 

See  Custody,  Change  of. — 
Rules  of  Prison. 

MEMORANDA. 

See  pp.  1;  177.  433. 

MILL. 

See  Custom,  1,  2. 

MINING.. 

See  Trespass,  1. 

MISDEMEANOUR. 

See  Costs, J. — Counsel. 

MONITION. 

See  Prohibition. 

MORTGAGOR  AND 
MORTGAGEE. 

See  Settlement  by  Estate,  1. 

NEW  TRIAL. 

1.  After  plea  in  abatement  found 
against  a  defendant,  the  Court 
will  (not  grant  3  new  trial,  even 

:  upon  payment  of  costs.  Shaw 
v.  Hutop,5G.4.       .         «4l 


86*       OVERSEERS. 


PEERAGE. 


NOTICE  OF  APPEAL. 
See  Appeal,  1,2,3. 

NOTICE  OF  BAIL, 
See  Bail,  ]. — Sheriff. 

NOTICE  TO  QUIT. 

A  notice  dated  27th,  and  served 
on^  the  98th  of  September,  re- 

, .  Quiring  a  tenant  to  quit  "  at 
Lady-day  next,  or  at  the  end  of 
his  current  year/'  must  be  un- 
derstood to  mean  a  six  months' 
and  not  a  two  days'  notice  to 
quit     Dot  v.  Culliford,  5  G.  4 

248 
NOTICE  OF  RENDER. 

See  Bail,  3. 

NOTICE  OF  TRIAL. 

See  Justice,  1. — Security  for 

Costs.— Trial. 

NUDUM  PACTUM. 
See  Bond,  1.— Ship,  3.— Simo- 
ny.—Usury,  1,2. 

OATH- 
See  Justices. 

OCCUPIERS. 
See  Poor's  Rate,  1. 

OVERSEERS. 

1.  A  formal  demand  is  necessary 
before  an  %action  can  be  main- 
tained against  overseers  for  the 
surplus  arising  from  a  distress 
for  poor's  rates,  under  27  G.  2. 
c.  20.  s.  2. ;  and  a  plea  of  ten- 
der, which  is  found  not  to  cover 
the  plaintiff's  demand,  will  not 
cure  the  objection.    Simpson  v. 

•   Routh}5U.4.  181 


OVERSEERS    &   CHURCH- 
WARDENS. 

See  Appeal,  2,  3. — Poor. — ■ — 
Settlement  by  Appren- 
ticeship, 2. — Settlement 
by  Certificate. 

An  overseer  supplying  coals  to 
the  poor  of  his  parish  in  the 
name  of  another  person,  but 
without  any  view  to  his  own 
profit,  is  not  liable  to  the  penal- 
ties of  55  G.  3.  c.  137.  s.  6. 
Skinner  v.  Buckee,  5  G.  4.  628 

PARTNERS. 

See  Evidence. 

A.  is  indebted  to  B.  and  Co.  for 
goods  sold,  and  upon  being  re- 
leased from  his  liability,  assigns 
to  the  latter  a  debt  which  is  due 
to  him  from  C.  and  Co.;  notice 
of  the  assignment  is  given  to  a 
partner  in  the  house  of  C.  and 
Co.  who,  by  parol,  promises  in 
the  name  of  the  firm  to  pay  the 
debt  to  B.  and  Co.  out  of  the 
partnership  funds  : — Held,  in 
an  action  by  B.  and  Co.  against 
C.  and  Co,  for  money  had  and 
received,  first,  that  the  promise 
was  not  within  the  statute  of 
frauds;  and  second,,  that  a 
promise  by  one  partner  was 
sufficient  to  bind  all,  although, 
as  to  some  of  the  members,  the 
partnership  had  been  dissolved 
before  the  promise  was  given. 
Lacy  v.  M'Neile,  4  &  5  G.  4.  7. 

PAYING  MONEY  INTO 
COURT. 

See  Costs,  5. — Justice,  1* — 
Limitations,  Statute  of. 

PEERAGE. 
See  Abatement. 


PLEADING. 
PENALTIES^ 

« 

See  Overseers  and  Church- 
wardens. 

PERJURY. 

See  Counsel. — Evidence,  3. 

PIRACY. 
See  Copyright. 


PLEADING. 

See  Abatement,  l — Bail. — 

Bankrupt. Bond,  I.- 

Case. — Certiorari,  3. 

Copy  aiCHT.—  Pert. — Du- 
ties.— F^se  Imprisonment. 
— Guaranty.-— Hundred, 
2. —  Libel,  l,  2,  3- — Proce- 

PENT>0,     1.— PROMIftSOJIY 

Note,  1. — Sepuction.-- — 
Ship,  2. — Trespass,  l. — Va- 
riance, 1. 

1.  After  issue  joined  in  assumpsit 
on  a  promissory  note,  plaintiff 
being  ruled  to  enter  die  issue, 
entered  a  plea  of  not  guilty,  in- 
stead of  non  assumpsit,  where- 
upon defendant  signed  judgment 
of  non  pros ;  but  the  Court  set 
it  aside  without  costs.  Aaron 
v.  Chaundry,  4  8c  5  G.  4.      41 

2.  Where  goods  were  ordered  by 
one  of  two  chapel-wardens,  for 
die  use  of  the  church : — Held, 
that  the  warden  giving  the  order 
might  be  sued  separately,  with- 
out joining  his  brother  officer. 
Shaw  v.  Hisiop,  5  G.  4.       241 

3.  Replication  to  a  plea  of  infancy, 
that  the  promise  to  pay  was 
made  by  defendant  after  he 
came  of  age,  is  not  sustained  by 
proof  of  a  promise  to  pay  after 
action  commenced.  Thornton 
-v.  Illitigworth,  5  G;  4.         545 


POSTPONING  TRIAL.    863 

PLEDGE. 

See  Coven  ant,  2. — Principal 
and  Agent.— Trover. 

POOR. 

See  Overseers  and  Church- 
wardens. 

If  a  pauper,  who  has  the  means 
of  paying  his  rent  and  sustaining 
himself  and  family  by  the  sale 
of  his  goods,  applies  to  the 
parish  for  relief,  and  the  over- 
seers (without  fraud  on  their 
part)  are  compelled  by  an  order 
of  Justices  to  relieve  him,  he  is 
actually  chargeable  and  remove- 
able  if  he  has  not  acquired  a 
settlement.  Rex  v.  Ampthill, 
5G.  4.  447 


POOR'S  RATE. 

See  Appeal,  1,  2,  3. — Over- 
seers, 1. 

A  poor's  rate,  without  giving  a 
specification  of  the  property  for 
which  the  party  is  rated,  is  bad ; 
therefore,  where,  under  the  head 
"  Occupiers,"  the  names  only 
of  the  parties  rated  were  given, 
with  the  rates  and  assessments 
opposite  their  names  respec- 
tively : — Hdd,  insufficient.  Rex 
v.  The  Aire  and  Calder  Navi- 
gation, 5  G.  4.  253 

PORTSMOUTH, 
See  Mandamus. 

POSTPONING  TRIAL. 

See  Trial. 

It  is  not  necessary,  in  an  affidavit 
to  postpone  a  trial  on  the  ab- 
sence of  material  witnesses,  to 
name  the  witnesses.  Bucking- 
ham v.  Banks,  5  G.  4.        833 


864  PRINCIPAL  &  AGENT. 
PRACTICE. 

See  Abatement. — Affidavit 
to  holi>to  Bail. — Apbeal 
— Attobney,  I — 3. —  Bail, 
1,  2,  3. — Bankrupt,  1,  3. 
Bond,  1. — Certiorari,  2. 
Costs,  2;  3, 4, 5. — Counsel. — 
Custody,  change  of. — Da- 
mages, i. — Debt. —  Eject- 
ment, 1, 2,  3,  4. — Evidence, 
4. — Insolvent  Debtor,  4. 
— Justice,  1. — New  Trial, 
'1.-^- Postponing  Trial. — 
Process. — Sheriff,  2,  ,3. — 
Trial* Warrant  of  At- 

'    tobney.— Writ  of  Error. 


1.  Executors  are  bound  to  give  a 
.     peremptory  undertaking  to  pro 

,  ceed  to  trial,  in  like  planner  as 
other  plaintiffs,  but  they  are  not 
liable  to  costs  on  discharging 
the  rule.  Herbert  v.  Keal,  5 
G.4.  834 

2.  If  a  defendant,  at  the  time  he  is 
served  with  the  copy  of  non- 

.  bailable  process,  demands  to 
see  the  original,  and  is  refused, 
the  service  is  irregular.  Tho- 
mas v.Pearce,  5  G.  4.        317 

3*  Upon  essoign  declarations  the 
plaintiff .  cannot  sign  judgment 
for  want  of  a  plea,  until  the 
afternoon  of  the  5th  day  after 
the  rule  to  plead  is  served. 
Duncan  v.  Carlton,  5  G.  4. 

391 

PRINCIPAL  AND  AGENT. 

See  Ancient  Lights,  2. — Bond, 
1. — Frauds,  Statute  of,  2. 
— Ship,  3. — Trover. 

1.  An  agent  cannot  sell  the  goods 
of  his  principal  without  the 
authority  of  his  principal  for 
that  purpose;  but  an  authority 
to  sell  may  be  implied  from 


PROCESS. 

circumstances.  Dyer  V.  Pear- 
son, 5.  G.  4.  648 
2.  Where  a  London  agent  was 
employed  by  his  principal  in 
the  country  to  import  goods 
from  abroad,  and  send  them  to 
their  destination;  and  by  the 
bill  of  lading,  the  goods  were 
deliverable  to  order  or  assigns, 
and  indorsed  in  blank  by  the 
shipper,  and  the  agent  after 
being  allowed  to  retain  posses- 
sion of  the  bill  of  lading  for  five 
months,  sold  the  goods  without 
any  authority  for  that  purpose : 
— Held,  that  it  was  a  question 
for  the  jury,  whether  the  prin- 
cipal had  not  by  his  conduct 
enabled  his  agent  to  hold  him- 
self out  to  the  world  as  a  person 
having  authority  to  sell,  and 
thereby  convey  a  title  to  the 
vendee.    Id.                       648 

PRISONER. 
See  Rules  of  Prison. 

PROCEDENDO. 

See  Certiorari,  3. 

Where  a  plaintiff,  in  an  inferior 
jurisdiction,  brought  an  action 
for  8/.  175.  3d.,  but  laid  his 
damages  in  the  declaration  at 
20/.,  and  the  defendant  after 
interlocutory  judgment  signed 
against  him  removed  the  cause 
into  this  Court  by  habeas  cor- 
pus cum  causa,  without  enter- 
ing into  the  recognizances  re- 
quired by  the  19  G.  3.  c.  70.  s. 
6,  the  Court  refused  a  proce- 
dendo. Attenborouzhv.  Hardy, 
5G.4.  5  362 

PROCESS. 
I.  By  the  practice  of  this  Court 


PRUSSIA. 

a  defendant  served  with  a  copy 
of  non-bailable,  process  by  ori- 
ginal, has  eight  days  from  the 
quarto  die  post,  or  appearance 
day  after  return  of  the  process, 
to  enter  an  appearance.  Hunter 
v.  Simpson,  5  6,4.  7 13 

2.  The  affidavit  to  set  aside  the 
service  of  process  in  a  wrong 
county,  must  in  terms  state 
that  the  place  of  service  is  not 
on  the  confines  of  the  county 
into  which  the  process  origi- 
nally issued.     Storer  v.  Ray- 

.   son.  5  G.  4.  7S9 

PROHIBITION. 

Monition  does  not  He  for  recover- 
ing a  curate's  salary  assigned  to 
him  by  the  bishop  without  the 
consent  of  a  rector  who  resides 
on  his  benefice,  and  is  capable 
of  discharging  his  duties  gene- 
rally, but  wants  the  assistance 
of  a  curate.  The  King  v.  The 
Bisliop  of  Peterborough,  5  G. 
4.  720 

PROMISSORY  NOTE. 

See  Bond,  ].— Pleading,  I. 

Declaration  on  a  promissory  note, 
in  general  terms  stating  the 
promise  by  the  defendant  to 
pay  the  money  sought  to  be 
recovered,  is  sufficient  to  sus- 
tain the  action,  though  the  note 
when  produced  shews  it  was 
given  to  pay  the  debt  and  costs 
of  an  action  against  a  third  per- 
son. Coombs  v.  Ingram,  5  G. 
4.  211 

PROMOTIONS. 

See  p.  1.— 177.— 433. 

PRUSSIA. 
See  Trover. 


RULES  OF  COURT.    865 

RATE. 

See  Duties.— Hundred,  1.— 
Poor's  Rate,  1. 

RECOGNIZANCE. 

See  Certiorari,  1,  3. — Proce- 
dendo. 

RECORD. 

See  Conviction,  5. — Inferior 
Jurisdiction. — Variance.* 

REGISTER. 

See  Ship,  1,2. 

RELEASE. 
SeeAcTioN.— Baron  andFeme. 

RELIEF. 
See  Poor. 

REMITTITUR. 
See  Duties. 

REMOVAL. 

See  Poor. — Settlement  by 
Tenement. 

RENDER. 
See  Bail,  3. 

RENT. 

See  Ejectment,  1,  2. — Land- 
lord and  Tenant. — Poor. 
— Settlement  by  Estate, 
1. — Settlement  by  Tene- 
ment. 

RESIDENCE. 
See  Mandamus. 

ROOKERY. 
See  Disturbance. 

RULES  OF  COURT. 

See  Affidavit  and  Special 
Juries,  p.  836. 


866    SEQUESTRATION. 

RULES  OF  PRISON. 

A  defendant  convicted  of  a  mis- 
demeanor, and  adjudged  by 
this  Court  to  pay  a  fine  to  the 
king,  and  to  be  imprisoned  in 

.  the  custody  of  the  marshal  for 
a  term  certain,  and  to  remain  in 
custody  after  the  expiration  of 
his  imprisonment  until  the  fine 
should  be  paid,  was,  after  the 
expiration  of  his  defined  term 
of  imprisonment,  and  before 
the  fine  was  paid,  admitted  to 
the  rules  for  a  term  limited,  in 
consequence  of  the  dangerous 
state  of  his  health.  Rex  v. 
Bennett,  5  G.  4.  832 

RUSSIA. 

See  Average. 

SALE. 

See  Principal  and  Agent.— 
Ship. 

SCOTLAND. 

See  Bankrupt,  2. 

SECURITY  FOR  COSTS. 

Security  for  costs  required  of  a 
plaintiff  who  had  taken  the 
benefit  of  an  Insolvent  Act,  af- 
,  ter  issue  joined,  but  before  no- 
tice of  trial  given.  Heqfordv. 
WKnight,4&hG.4.         81 

SEDUCTION, 

Where  a  declaration  for  seducing 
plaintiff's  daughter  was  framed 
in  trespass,  but  omitted  the 
words  "  with  force  and  arms :" 
— Held,  that  the  verdict  cured 
the  objection.  Parker  v.  Bailey, 
5G.4,  215 

SEQUESTRATION. 
See  Bankrupt,  2. 


SETTLEMENT. 

SESSIONS. 

See  Appeal,  1. — Settlement 
bt  Apprenticeship* — Set- 
tlement by  Order  it  nap- 
pealed  from. — Settlement 
by  Tenement,  2. 

SETTLEMENT,  By  Appren- 
ticeship. 

1.  Where  an  apprentice  served  his 
master  for  six  years  and  nine 
months  in  the  parish  of  I.  under 
indentures  which  expired  atitfid- 
summer-day,  and  then  went  into 
the  parish  of  D.  and  hired  him- 
self for  a  month  to  another  mas- 
ter at  weekly  wages,  to  which 
service  the  first  master  gave 
consent;  and  at  the  end  of  that 
month,  the  pauper  entered  into 
a  fresh  agreement  with  the  se- 
cond master  at  the  like  wages, 
and  continued  to  serve  under 
that  agreement  until  the  7th 
June,  when  he  was  called  out  to 
serve  in  the  local  militia,  which 
he  did  for  a  fortnight, '  and  re- 
turned to  his  second  master  on 
the  21st  June,  and  made  a  new 
agreement  to  serve  him  as  be- 

■  fore  at  sixpence  a  day,  and  while 
in  that  service  he  slept  from  the 
21st  to  the  24th  of  June,  inclu- 
..  sive,  in  the  parish  of  /•; — Held, 
that  whether  the  service  with 
the  second  master  during  the 
remainder  of  the  term  was  with 
the  consent  of  the  first,  or  not, 
still,  the  pauper's  sleeping  for 
the  last  three  nights  in  L  set- 
tled him  in  that  parish,  though 
the  first  master  did  not.know  of 
his  sleeping  there.  Rex  v.  The 
Inhabitants  of  Iddetleigh,  5G. 
4.  332 

2.  Where  in  the  absence  of  the 
usual  proof  in  support  of  a 
settlement  by  apprenticeship, 
it  appeared  that   the   pauper, 


SETTLEMENT. 

'when  a  boy,  had  lived  for 
three  yean  with  his  master, 
and  then  ran  away;  that  twenty 
jears  since,  a  fire  happened 
in  the  apartment  in  which  the 
pauper's  father  lived,  and 
destroyed  every  thing  he  had ; 
that  the  father  and  mother  of 
the  pauper  were  both  dead ;  that 
the  pauper's  master  and  the  wife 
of  the  latter  were  also  dead; 
that  the  master  had  left  no  pro- 
perty at  his  decease,  and  that 
no  relatives  of  his  were  to  be 
found ;  that  a  fellow-apprentice 

'  of  the  pauper  had  seen  in  his 
master's  hand  an  indenture, 
which  he  understood  to  be  the 
indenture  of  apprenticeship  of 
the  pauper;  and  that  after  the 
pauper  had  left,  his  master's 
service  he  married,  and  the  pa- 
rish in  which  he  was  supposed 
to  have  served  as  an  apprentice 
relieved  his  wife  by  receiving 
her  into  the  workhouse :— Held, 
that  this  was  sufficient  evidence 
to  warrant  the  sessions  in  pre1 
suming  a  legal  binding  and  ser- 
ving as  an  apprentice,  so  as  to 
confer  a  settlement.  Rex  v.  St 
Mary-le-bone,  5  G.4.  475 

3.  Where,  pursuant  to  an  order  of 
county  justices,  overseers  of  a 
count]/  parish  bound  one  of  their 
paupers  apprentice  to  a  master 
residing  m  a  borough  within  the 

.  same  county, '  having  justices 
with  exclusive  jurisdiction  there- 
in, and  gave  no  notice  of  such 
binding  Jo  the  overseers  of  the 
borough  parish:  —  Held,  that 
the  indentures  were  void  by  56 
G.  3.  c.  139.  and  that  a  service 
under  them  gained  the  pauper 
no  settlement;  Abbott,  C.  J 
dissentiente.  The  King  v.  Nerv- 
ark-upon-Trent,  5  G.  4.       745 


SETTLEMENT.        867 

SETTLEMENT,  By  Birth. 

A  bastard  child,  born  in  an  extra- 
parochial  place,  does  not  ac- 
Suire  its  mother's  settlement. — 
lex  v.  5/.  Nicholas,  Leicester, 
5  G.  4.  462 

SETTLEMENT,  By  Certificate. 

1.  Where  a  parish  certificate  was 
granted  by  two  persons,  who 
described  themselves  on  the  face 
of  it  to  be  "  the  only  church- 
warden, and  the  only  overseer  of 
the  poor  of  the  parish :"— -Held, 
after  a  lapse  of  sixty-three  years, 
in  the  absence  of  evidence  to 
the  contrary,  that  the  Court 
would  intend,  first,  that  the  pa- 
rish had  by  custom  but  one 
churchwarden;  and  second,  that 
there  had  been  originally  two 
overseers,  but  that  obe  had  died, 
and  consequently  that  the  cer- 
tificate was  valid,  as  having  been 
granted  by  a  majority  of  the 
existing  body  of  overseers  within 
the  meaning  of  the  Certificate 
Act,  8  &  9  JF.  3.  c.  BO.  Rex 
v.  Catesby,  5G.4.  434 

SETTLEMENT,  By  Estate. 

1.  Where  a  widow  was  entitled  to 
dower  (which  was  nnassigned) 
upon  her  husband's  estate  which 
bad  been  mortgaged  by  him  for 
a  thousand  years,  and  after  re- 
ceiving her  dower  upon  one 
half-year's  rent,  from  the  mort- 
gagee in  possession,  she  became 
chargeable  to  the  parish  in 
which  the  property  was  situated 
before  she  had  resided  forty 
days: — Held,  that  as  the  dower 
had  not  been  assigned,  she  had 
not  such  an  interest  in  the  pa- 
rish as  to  render  her  irremove- 

,    able  from  what  could  be  called 
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her  own.  Rex  v.  the  Inhabitants 
ofNorthweald  Bassett,  5  G.  4. 

276 
2.  Where  a  pauper  contracted  in 
writing  for  the  purchase  of  two 
cottages  and  gardens  at  the  price 
of  70/.  and  paid  10/.  on  account 
at  the  date  of  the  agreement,  but 
never  afterwards  paid  the  re- 
mainder of  the  purchase  money; 
— Held,  that  he  had  not  such  an 
equitable  estate  as  to  render  him 
immoveable  from  the  parish  in 
which  the  property  was  situated 
Rex  v.  Woolpit,  5  G.  4.       456 

SETTLEMENT,  By  Hiring 
and  Service. 

1,  Where  a  nephew  hired  himself 
to  his  uncle  for  three  years,  at 
one  shilling  per  day,  when  he 
had  work  for  him  to  do,  and 
when  he  had  not  work  for  him 
he  was  not  to  be  paid,  but  was 
to  be  at  liberty  to  get  work  from 
other  people,  and  there  was  no 
proof  of  a  service  for  the  whole 
of  any  one  year : — Held,  that  no 
settlement  was  gained  as  a  yearly 
hired  servant.  Rex  v.  The  In- 
habitants of  Poksworth,  5G.4. 
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2.  Where  a  pauper  was  hired  for 
three  years  at  20/.  a  year  in  the 
capacity  of  looker,  his  master 
telling  him  at  the  time  the  con- 
tract was  entered  into,  that  he 
did  not  think  he  should  have  full 
employment  for  him;  and  he 
served  him  for  three  years,  dur- 
ing which  time  he  did  other 
work  for  his  master,  who  paid 

.  him  for  it  extra  by  the  Job,  and 
he  also  worked  for  another  mas- 
ter as  looker  when  his  leisure 
suited: — Held,  that. the  relation 
of  master  and  servant  did  not 


.  SETTLEMENT. 

subsist  between  the  parties  so 

1   as  to  confer  a  settlement  on  the 

pauper.    Rexv.TJie  Inhabitants 

ofLydd,5G.A.  295 

3.  Where  a  servant  under  a  yearly 
hiring  served  for  eleven  months 
and  two  days,  and  -  was  then 
committed  to,  and  imprisoned 
in  the  House  of  Correction 
under  20  Geo.  2.  c.  19-  for 
misbehaviour,  at  the  instance 
of  the  master:  —  Held,  that 
the  commitment  and  imprison- 
ment were  no  dissolution,  of 
the  contract,  or  such,  an  in- 
terruption of  the  service  as  to 
prevent  a  settlement,  although 
the  servant  received  no  wages 
for  the  time  he  was  in  custody. 
Rex  v.  The  Inhabitants  of  Hal- 
low, 5  G.  4.  299 

4.  A  mistress  hired  a  servant  from 
Shrove  Tuesday  until  Old  Mi- 
chaelmas-dny  following,  and  3 
days  before  the  latter  day  asked 
her  to  "  stay  again;0  to  which 
the  servant  replied,  she  had  no 
objection,  if  they  could  agree 
about  wages.  They  agreed  for 
31.  10s.  and  one  shilling  earnest 
was  paid,  but  nothing. was  then 
said  as  to  the  time  the  service 
was  to  continue.  A  fortnight 
before  Old  Michaelmas,  the 
mistress  said  to  her,  "  I  have 
hired  you,  but  mentioned  no 
time;  remember  you  are  hired 
for  fifty-one  weeks:"  to  which 
the  servant  replied,  u  very  well." 
The  servant  lived  with  her  mis- 
tress for  a  year  under  this  agree- 
ment. She  had  thre£  days'  ho- 
liday at   Christmas,    and  four 

*  other  days  at .  different  times 
afterwards,  and  at  the  end  of  the 
year  received  her  wages : — Held, 
that  this   was   a  yearly  hiring 


SETTLEMENT. 

and  service  to  confer  a  settle- 
ment. Rex  v.  The  Inhabitants 
of  Market  Bosworth,  5  G.  4. 
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.  Where  by  a  parol  contract  the 
master  agreed  to  teach  the. pau- 
per the  trade  of  a  shoemaker  for 
twelve  months,  for  which  the 
master  was  to  receive  a  guinea, 
the  pauper's  father  finding  him 
board  and  lodging  during  the 
time;  and  at  the  expiration  of 
the  year,  the  pauper  entered 
into  a  fresh  agreement,  to  work 
with  his  master  for  twelve 
months,  making  shoes  at  three- 
pence per  pair  the  first  half  year, 
and  at  fourpence  per  pair  the 
remaining  half  year,  and  at  the 
end  of  six  months  he  quitted  the 
service  altogether: — Held,  that 
there  was  not  a  connected  hiring 
•and  service,  so  as  to  confer  a 
settlement.  Rex  v.  The  Inha 
bitants  of  St.  Mary,  Kidwelly, 
5  G,  4.  309 

.  Where  a  pauper  hired  himself 
and  served  for  a  year  in  the 
parish  of  A.  and  just  before  the 
expiration  of  that  year  he  hired 
himself  again  for  a  second  year, 
and  after  serving  six  months  un- 
der that  hiring  he  went  with  his 
master  into  the  parish  of  B.  and 
there  served  out  the  remainder 
of  his  second  year,  sleeping  there 
the  last  forty  nights : — Held,that 
he  did  not  acquire  a  settlement 
by  hiring  and  service  in  the 
latter  parish  under  the  statute 
3&4  W.fy  M.  c.  11.  Rexv 
Apethorpe,  5  G.  4.  487 


SETTLEMENT.        869 


the    settlement    of 
not   admissible 


is 


SETTLEMENT,   By  Order 
unappealedfrom. 

An  order    of   sessions  upon  an 
appeal  between    two   parishes 
vol.  IV.  3  L 


respecting 
pauper  A 
upon  the  trial  of  an  appeal, 
touching  the  settlement  of  pau- 
per B.  his  sister,  on  a  sugges- 
tion that  the  point  at  issue  was 
precisely  the  same  in  both  ap- 
peals.   Rex  v.  Knaptoft,  5  G. 4. 

469 

SETTLEMENT,  By  Tenement. 

1 .  Where  a  pauper  hired  a  house 
under  an  unstamped  written 
agreement : — Held,  that  the  Ses- 
sions might  look  at  it  to  see 
whether  it  related  to  the  pre- 
mises in  question,  in  order  to 
determine  upon  the  admissibility 
of  parol  evidence  on  the  same 
subject,  with  a  view  to  raise  the 
presumption  of  a  contract  which 
would  confer  a  settlement. — 
Quare,  whether  any  thing  but 
an  express  contract  for  the  hire 
of  a  house  for  a  whole  year  will 
satisfy  the  requisites  of  the  sta- 
tute 59  Q-  3.  c.  50.  Rex  v. 
The  Inhabitants  of  Bathwick, 
5G.4.  335 

2.  A  yearly  hired  servant  in  hus- 
bandry, had  by  agreement  a 
house  and  garden,  a  rood  of  po- 
tatoe  ground,  and  the  keep  of 
a  cow  on  his  master's  land. 
The  keep  of  the  cow  was  in- 
stead of  so  much  wages.  The 
cow  having  failed  in  milk,  the 
master  in  place  thereof  kept 
two  heifers  for  him  on  his  land, 
through  kindness,  and  not  in 
consequence  of  any  bargain. 
The  potatoe  land  and  the  keep 
of  the  two  heifers  being  together 
above  the  value  of  10/. : — Held, 
that  this  was  renting  a  tenement 
so  as  to  confer  a  settlement,  af- 
ter a  sufficient  residence.     Rex 
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SHERIFF. 


v.   The  Inhabitants  of  Benni- 
worth,  5  G.  4.  355 

3.  Merely  renting  a  tenement  of 
10/.  a  year  without  actual  pay- 
ment, will  not  prevent  the  re- 
moval of  the  tenant  under  the 
35  G.  3.  c.  101.  if  he  is  actually 
chargeable.  Rex  v.  Ampthill, 
5G.4.  447 

4.  The  bona  fide  renting  a  tene- 
ment at  10/.  a  year  and  paying 
the  rent  after  a  pauper  has  be 
come  chargeable  will  not  confer 
a  settlement  under  59G.S.  c.  50. 
Quare,  Whether  the  justices  at 
sessions  are  at  liberty  to  inquire 
into  the  real  value  of  a  tenement 
where  there  has. been  a  bona 
fide  hiring  and  actual  payment 
of  a  10// rent  under  the  statute. 
Id.  447 

SET  OFF. 

See  Costs,  5. 

The  costs  of  a  bill  in  chancery, 
dismissed  in  favor  of  the  de- 
fendant, may  be  set  off  against 
the  plaintiff's  costs  of  a  suit  in 
this  Court  for  the  same  cause 
of  action,  subject  to  the  attor- 

-  ney's  lien.  Harrison  v.  Bain- 
bridge,  5  G.  4.  363 

SHERIFF. 
See  Variance. 

1.  Where  the  sheriff,  to  avoid  an 
attachment  for  not  bringing  in 
the  body,  gave  the  plaintiff 
notice  of  putting  in  bail,  but  in 
the  notice  omitted  to  state  the 
names  of  the  proposed  bail : — 
Held,  that  the  notice  could  not 
be  treated  as  a  nullity,  entitling 
the  plaintiff  to  move  for  an  at- 
tachment. Pugh  v.  Emery ,  4 
&  5  G.  4.  30 


SHIP. 

2.  Where  a  defendant  was  arrested, 
and  the  sheriff's  officer  took 
money  'instead  of  a  bail-bond, 
from  the  defendant,  and  then 
wrote  to  the  plaintiff  that  he 
could  not  find  the  defendant; 
and  an  alias  writ  was  issued,  to 
which  cepi  corpus  was  returned, 
the  defendant  being  then  iu 
custody  upon  other  process, 
and  pending  a  body  rule,  the 
officer  put  in  bail,  and  then 
brought  up  the  defendant  by 
habeas  corpus,  to  be  surren- 
dered in  discharge  of  his  bail, 
the  Court  refused  to  relieve 
the  sheriff,  and  granted  an  at- 
tachment. Vanderhaden  v. . 
Britten,  4  &  5  G.  4.  155 

3.  Where  the  defendant  obtained 
two  days'  further  time  for  jus- 
tifying bail,  and  it  was  ordered 
that  in  the  meantime  the  plain- 
tiff should  be  in  the  same  situ- 
ation as  he  might  otherwise 
have  been  by  the  practice  of  the 
Court,  and  in  the  interval  the 
plaintiff  demanded  a  plea;  — 
Held,  that  the  justification  of 
bail  was  not  thereby  waived. 
Rex  v.  The  Sheriff  of  Middle- 
sex, 5  G.  4.  835 

SHIP. 

See  Average,  i. — Charter 
Party. — Insurance. 

I.  By  43  G.3.  c.  56.  s.  2.  it  is 
declared  unlawful  to  convey  in 
any  ship  from  any  place  in  the 
United  Kingdom  to*  any  part 
beyond  sea,  a  greater  number 
of  persons  thau  in  the  propor- 
tion of  one  for  every  two  tons 
of  the  burthen  of  the  ship :  and 
every  ship  shall  be  deemed 
of  such  burthen,  as  is  set  forth 


SHIP. 

in  the  certificate  of  registry: 
and  if  any  ship  shall  be  partly 
laden  with  goods,  then  it  shall 
not  to  be  lawful  for  the  master 

"  to  receive  on  board  a  greater 
number  of  persons,  including 
the  crew,  than  in  the  proportion 
of  one  person  for  every  two 
tons  of  that  part  of  the  ship  re- 
maining unladen.  Where  a  ves  - 
sel  registered  at  230,  but  in  fact 
measuring  £69  tons  burthen,  was 
partly  laden  with  goods,  and 
carried  passengers  in  proportion 
to  her  measured  tonnage :  — 
Held,  that  she  was  to  be  deem 
ed  only  of  the  tonnage  described 
in  the  certificate  of  registry,  and 
that  her  actual  tonnage  could 
not  be  taken  into  consideration. 
Bishop  v.  Mackintosh,  4  &  5 
G.  4.  42 

2.  A.  being  sole  owner  of  a  Bri- 
tish-built ship,  signed  and  de- 
livered to  J5.  a  written  instru- 
ment describing  the  vessel, 
among  other  enumerated  par- 
ticulars, as  being  copper-bolted, 
&c.  but  not  reciting  the  certifi- 
cate of  her  register.  At  the 
bottom  of  the  instrument  was 
written  the  following  memoran- 
dum. "  Sold  the  within-men- 
tioned ship  to  B"  The  vendor 
afterwards  received  the  purchase 
money  and  executed  a  bill  of 
sale,  to  the  vendor  in  the  usual 
form,  but  the  vessel  was  not 
therein  described  as  copper- 
bolted*  B.  then  resold  the  ves 
sel  to  C.  upon  the  like  terms  as 
he  had  bought  her,  and  exe- 
cuted to  him  a  similar  convey- 
ance. It  turned  out  that  the 
vessel  was  not  copper-bolted, 
and  C.  brought  case  against  B. 
and  recovered  damages  for  the 
breach  of  the  warranty  in  that 

3" 


SIMONY. 


871 


respect;  and  B.  now  brought 
assumpsit  against  A.' s  executors 
upon  the  same  warranty,  aver- 
ring as  damage  the  verdict  re- 
covered against  him  by  C: — 
Held,  that  the  action  was  not 
maintainable,  inasmuch  as  the in- 
strument containing  the  warran- 
ty was  void  by  the  34G.3.  c.68. 
s.  14.  for  not  reciting  the  cerU- 
cate  of  the  ship's  register.  Kain . 
v.  Old,  4&5G.4.  52 

3.  Where  A.  and  B.  the  husbands, 
.  and  managing  owners  of  nine 
sixteenths  of  a  ship  under  char- 
ter to  the  East  India  Company 
for  six  successive  voyages,  two 
of  which  had  been  performed, 
sold,  by  deed,  five  sixteenths  to 
C.  and  covenanted  that  the 
latter  should  be  appointed  to 
the  command,  and  that  they 
should  continue  .  to  have  the 
management  of  the  ship  as  hus- 
bands, and  should  chuse  the 
tradesmen  and  appoint  the  offi- 
cers, &c. :— Held,  that  the  deed 
was  void,  being  founded  on  a 
contract  for  the  sale  of  the 
shares  coupled  with  a  stipulation 
for  the  appointment  to  the  com- 
mand, and  the  continuance  of 
the  management.  Semble,  that 
if  the  covenant  to  continue  A. 
and  B.  as  agents  in  the  manage- 
ment of  the  ship,  had  been  in- 
*  dependent,  it  would  have  been 
operative.  Card  v.  Hope,  4  & 
5G.  4.  164 

SIMONY. 

A  contract  for  the  sale  of  the  next 
presentation  to  a  living,  the  in- 
cumbent being  then  afflicted 
with  a  mortal  disease,  with  the 
knowledge  of  the  parties,  is 
simoniacal,  and  void  withiu  the 
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STATUTES. 


31  Eliz.  c.  6.,  though  the  pur- 
chaser has  no  intention  of  pre- 
senting any  particular  indivi- 
dual ;  and  a  clerk  being  pre- 
sented by  the  purchaser,  it  was 
held  that  the  presentation  was 
void,  although  theclerk  was  not 
privy  to  the  cornipt*  contract. 
Fox  v.  The  Bishop  of  Chester, 
4  &  5  G.  4.  93 

SLANDER. 

See  Libel,  1,  3. 

SMUGGLER. 

See  Conviction,  2. 

STAGE  COACHES. 
See  Conviction,  I. 

STAMPS. 

See  Settlement  by  Tene- 
ment, 1. 

STATUTES  CITED  OR 
COMMENTED  UPON. 

Henry  S. 
9-  c.  25.     Magna  Carta.         289 

Edward  3. 
9.  c.  25.    Alehouses.  £89 

Richard  2. 
13.  c.  38.    Alehouses.  289 

Edward  4. 
12.  c.  8.     Alehouses.  289 

Henry  8. 

24.  c.  10.     Rooks.  533 

25.  c.  11.     Rooks.  536 


STATUTES. 

Edward  6. 

5-&  6.  c.25.   Ale  Licences.  285 

Elizabeth. 

8.  c.  J 5.     Rodks.  536 

27.  c.  13.    Hue  and  Cry.  782 

43.  c.    2.     Overseers.  437 

James  1. 

1.  c.  15.     Bankrupt.  224 

7.  c.    3.     Settlement.  451 

Charles  1. 

3.  c.  1.     Lord's  Day.  824 

Charles*. 

13  &  14.  c.  12.  Settlement.  450 

29-  c.  7.     Lord's  Day.  824 

—  c.  11.   Frauds.  6 19 

William  and  Mary. 

1.  c.  18.             Ministers.  217 

3  &4.  c.  11.     Settlement.  451. 
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5.  c.  11.     Certiorari.  816 

William  3. 

8  &  9-  c.  11.  Costs.  147 

c.  30.  Certificate.  434 

10  &  11.  c.  24.  Lord's  Day.  824 

Anne. 

1.  st.  2.  c.    7.     Great  Yar- 
mouth. 284 

3.  c.  19.     Copyright.  600 

5.  c.  14.               Game.  260 

12.  st.  2.  c.  16.     Usury.  783 

George  1. 

1 .  st.  2.  c.  5.  Hue  and  Cry.  780 

9.  c.  22.        Black  Act.     *  250 


1.  c.  3. 


Mary. 
Ministers. 


219 


George  2. 
4.  c.  28.  Ejectment. 
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STATUTES. 


TRESPASS. 
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5 

8 

11 

17 


c.  30. 
c.  16. 
c.  19. 
c.  38. 


Bankrupt.  621.661 
Hue  and  Cry.  778 
Landlord  &  Tenant.  33 
Overseers  &  Poor- 
rate.  437.465 
20.  c.  19*  Labourers  in  Hus- 
bandry. 299 
22.  c.  46.  Hue  and  Cry.  778 
24.  c.  44.  Justices.  285 
27.  c.20.  Poor-rate.  181 
30.  c.  19.     Attornies.              195 


12. 
13. 
17. 
19. 
23. 
34. 
35. 
41. 

43. 


46. 
48. 
49. 
50. 

51. 
53. 
54. 

55. 
56. 
57. 
59. 


c.  36. 
c.  78. 
c.  26. 
c.  70. 
c.  70. 
c.  68. 
c.  101. 
c.  23. 
c.  107. 
c.  46. 
c.  56. 
c.  92. 
c.  135. 
c.  123. 
c.  121. 
c.  46. 
c.48. 
c.  124. 
c.  141. 
c.  137. 
c.  156. 
c.  137- 
c.  139. 
c.  19. 
c.  50. 
c.  — 
c.  52. 


c.  23. 
c77. 
c.  123 
c.  126, 


George  3. 

Copyright.  601 

Highways.  197 

Annuity  •  344.549 
Habeas  Corpus.  362 
Notice  of  Action.  288 
Ship's  Register.  52 
Settlement.  447 

Overseers.  480 

Copyright,  606 

Arrest.  186.  653 

.  Tonnage.  42 

Notice  of  Action.  286 
Bankrupt.  430 

Small  Debts.  361 
Bankrupt.  30.  37 
Local,  Brighton.  56 1 


Stage-coaches 

Arrest. 

Annuity. 

Bankrupt. 

Copyright. 

Overseers. 

Apprentices 

Hundred. 

Poor. 

Settlement. 

Coal  Duties. 


72 
194.  350 
549 
658 
600 
606 
745 
778 
447 
335 
565 


George  4. 

Conviction.  352 

Licenses.  285 

Insolvent  Debtor.  347 
Turnpikes.  196 


STAY  OF  PROCEEDINGS. 
See  Ejectment,  3. 

STOCK  JOBBING. 
See  Bond,  1. 

SUNDAY. 

See  Conviction,  3. 

TAKING  MONEY  OUT  OF 
COURT. 

See  Costs,  5. 

TAXATION. 

See  Costs,  5. — Holding  to 
Bail,  1. 

TENDER. 

See  Overseers,  1. 

TENEMENT, 

See  Settlement  by. 

TRESPASS. 
See  Bankrupts. — Seduction. 

1.  To  trespass,  for  breaking  and 
entering  a  close  of  plaintiff  cal- 
led a  garden,  the  defendant 
pleaded  an  immemorial  custom 
to  search  for  minerals  in  the  dis- 
trict within  which  the  locus  in 
quo  was  situate, "  the  scites  of 
houses,  &c.  gardens,  orchards 
and  highways  excepted/1  and  it 
being  proved  that  the  locus  in 
quo  was  planted  with  shrubs 
within  the  last  six  years,  and 
with  potatoes  just  before  the 
trespass  ."—Held,  that  it  was  a 
garden  within  the  meaning  of 
the  exception.  Gilbert  v.  Tomi- 
507i,  5  G.  4.  222 

2.  Where  the  issue  in  trespass, 
quare  clausum  fregit,  was,  whe- 

.  ther  "  the  close  in  which,  &c." 
was  a  certain  close  known,  by 
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TROVER. 


the  name  of  B.  and  that  the 
same  close  for  thirty  years  last 
past,  and  upwards,  had  been 
separate  from  a  certain  common ; 
and  the  jury  found  that  part  of 
B.  had .  been  inclosed  within 
thirty  years,  and  that  the  alleged 
trespass  had  been  committed  in 
the  inclosed  part  only : — Held, 
upon  this  finding,  that  the  de- 
fendant was  entitled  to  the  ver- 
dict. Richards  v.  Peake,  5  G. 
4.  572 

TRIAL. 

See  Costs,  3. — Ejectment,  2. 

After  notice  of  trial  in  a  libel 
cause,  to  which  a  justification 
was  pleaded,  the  Court  post- 
poned the  trial  to  enable  the 
defendant  to  procure  witnesses 
from  abroad,  (the  sources  of  the 
proposed  evidence  being  par- 
ticularly pointed  out,)  but  im- 
posed the  term  of  his  undertaking 
to  admit  on  the  trial  the  publica- 
tion of  the  alleged  libel.  Brown 
v.  Murray,  5  G.  4.  830 

TROVER. 

1.  On  the  26th  September  A.  sold 
by  contract  to  B.  100  casks  of 
tallow  then  lying  at  a  wharf,  and 
on  the  same  day  gave  him  a 
written  order  to  the  wharfingers 
"  to  weigh,  deliver,  transfer,  and 
re-house"  the  same.  Next  day 
jB.  who  had  previously  entered 
into  a  contract  with  C.  &  Co. 
for  the  sale  of  300  casks  of  tal- 
low, in  part  fulfilment  of  that 
contract,  obtained  from  the 
wharfingers,  and  sent  to  C.  & 
Co.  the  following  acknowledg- 
ment: "  Messrs.  C.&  Co.— We 
have  this  day  transferred  to  your 
account  (by  virtue  of  an  order 


USE. 

from  B.)  100  casks  tallow,  &c. 
with  charges  from  10th  Octo- 
ber.9' Upon  the  receipt  of  this 
C  8c  Co.  paid  B.  the  full  amount 
of  the  tallow.  Shortly  after- 
wards the  wharfingers  delivered 
21  of  the  casks  to  the  order  of 
C.&Co.    On  thel  1th  October 

B.  stopped  payment,  and  on  the 
14th,  A.  the  original  vendor,  sent 
notice  to  the  wharfingers  not  to 
deliver  the  remainder  of  the  tal- 
low to  B.  or  his  order;  and 
though  the  tallow  had  not  been 
weighed  : — Held,  in  trover,  by 

C.  &  Co.  against  the  wharfingers, 
that  after,  their  acknowledgment 
that  they  had  transferred  the 
tallow  to  their  account,  they 
were  estopped,  and  could  not 
set  up  in  defence  a  right  in  A, 
to  stop  in  transitu.  Hawes  v. 
Watson,  4  &  5  G.  4-  «2 

2.  Where  the  holder  of  Prussian 
bonds,  issued  by  the  sovereign 
of  that  country  to  secure  the 
payment  of  a  national  loan,  de- 
posited them  with  an  agent  for 
a  special  purpose,  and  the  agent 
pledged  them  to  a  third  person, 
without  fraud  on  the  part  of  the 
latter : — Held,  that  as  the  bonds 
were  made  payable  "  to  the 
bearer,"  they  could  not  be  reco- 
vered back  in  trover  by  the  real 
owner.  iSorgier  v.  Mieville,  5 
G.4.  641 

TRUSTEES. 

See  Baron  and  Feme. — 
Case,  1. 

TURNPIKE. 

See  Case,  1. 

USE  AND  OCCUPATION. 
See  Landlord  and  Tenant. 


VARIANCE. 

USURY. 

1.  A.  gave  to  B.  three  bills  of  ex- 
change as  a  security  for  money 
lent,  and  usurious  interest  there- 
of*. Before  the  bills  became 
due,  B.  advanced  to  A.  a  further 
sum  of  money  upon  his  general 
credit  and  account,  by  means  of 
which  A.  was  enabled  to  pay 
the  bills  : — Held,  that  by  such 
payment  of  the  bills  the  usurious 
interest  was  also  paid.  Wright 
v.  Laiitg,  5  G.4.  783 

2.  B.had  two  demands  against  A., 
one  upon  a  legal  contract  for 
goods  sold,  the  other  upon  an 
usurious  contract  for  money  lent. 
A.  made  a  payment,  which  was 
not  at  the  time  specifically  ap- 
propriated by  either  party  to 
either  demand : — Held,  that  the 
law  would  afterwards  appropri- 
ate that  payment  to  the  demand 
for  goods  sold,  as  arising  out  of 
a  contract  recognised  by  the  law, 
and  not  to  the  demand  for  money 
lent,  which  arose  out  of  an  un 
lawful  contract.    Id.  783 

VAN. 
See  Conviction,  3. 

VARIANCE. 

See  Duties. — Hundred,  2. — 
Libel. — PromissoryNote, 
1. — Seduction. 

1.  Declaration  for  striking  plain 
tiff's  cow  divers  blows  whereof 
the  animal  died.  Proof  that 
the  defendant  had  beaten  the 
cow  uumercifully,  and  that  plain- 
tiff, to  shorten  the  animal's  mi- 
series, put  it  to  death : — Held, 
^  after  verdict,  no  variance.  Han- 
cock v.  Southall,  5  G.  4.    202 

Declaration  ip  case  for  a  false 
return  to  a  writ  of  fi.  fa.  stated 


WATERCOURSE.     875 

that  the  plaintiff  in  TrinityTerm, 

2  G.  4.  by  the  judgment  reco- 
vered, &c.  prout  patet  per  re- 
cordum,  the  evidence  being;  of 
a  judgment  in   Easter  Term, 

3  G.4.:— Held,  not  a  fatal  va- 
riance; for  the  averment  "prout 
patet  per  recordum,"  was  unne- 
cessary, and  might  be  rejected 
as  surplusage,  because-the  judg- 
ment itself  was  mere  induce- 
ment and  not  the  foundation  of 
the  action.  Stoddart  v.  Pallmer, 
5  G.  4.  624 

VENDOR  AND  VENDEE. 

See  Damages,  1. — Ship,  2. 

VENUE. 

The  venue  in  an  action  upon  an 

award  will  not  be  changed  in 

this  Court.   Stanway  v.  Ilislop, 

5  G.  4.  •  635 

VERDICT. 

See  Case. — Costs,  3,  4.  5. — 
Hundred,  2. — Libel,  2,  3. 
—  Seduction. — Trespass. 
— Variance,  1. 

VICTUALLER. 

See  Extortion. — Mandamus. 

WAIVER. 

See  Action.  —  Appeal,  3. — 
Bail,  1. — -Sheriff,  3. 

WARRANT  OF  ATTORNEY. 

The  affidavit  in  support  of  a  rule 
nisi  for  entering  up  judgment 
on  a  warrant  of  attorney  more 
than  twenty  years  old,  must 
shew  affirmatively  that  the  debt 
,  still  remains  unsatisfied.  Hulke 
v.  Pickering,  4&5G.4.        5 

WATERCOURSE. 

See  Case. 


876  WITNESS. 

WHARFINGER. 
See  TroykiL 


WITNESS. 

See  Annuity,  l« — Conviction, 
2.5. — Counsel. — Evidence, 
1,  4. — Justices. — Postpon- 
ing TlUAL.— TttlAL. 


WRIT  Of  ERROR. 

WRIT  OF  ERROR- 

1.  This  Court  cannof  quash  a  writ 


of  error  upon  a  judgnnt  of  the 
C.  P.  of  Durham,  Tior  i 
execution  upon  the,  judg 


though  the  writ  of  error  ip* , 
have  been  brought  against  good 
faith.     Craswetl  v.   Thompson, 
4&5G.4.  153 


London:  l»fiuled  by  C  Roworth.Oell-ywd,  Te«Ple-baf. 
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